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I. INTRODUCTION 


Am«nican law, based as it is on the English common law—an 
unwritten law—is flexible, resting on fundamental principles of 
justice and right. Its flexibility has helped to make it enduring, 
but it is this quality also that allows of, and indeed requires at 
times, revision to bring the law into line with modern conditions. 
Outmoded rules call for change and anachronisms need correction. 
Of course the law which governs an organised society is written 
as well as unwritten—the statute law? enacted by legislature and 
the case law,? which applies general principles, rules, standards and 
doctrines in the light of the facts of the particular case before the 
court. A necessary adjunct of the development of decisional law 
in common law countries has been the evblution of the doctrine of 
stare decisis—adherence to judicial precedent. This doctrme has 
not attained the status of an absolute rule in the United States,? but 
it has served to take the capricious element out of the law and give 
it stability and a considerable measure of certainty. And yet at 
the same time the rule of stare decisis has hampered the judges 
when the binding force of a prior decision leads to an undesirable 
result because it no longer fits existing circumstances. Courts are 
reluctant to overrule earlier decisions long established, or to extend 
old doctrines to meet new situations—at least not without legislative 
1 Btone, -The Common Lawin the United Se Cae eee 12, 
the of statutes over ju e law. 
2 Pound, ‘' SE Beret eit Pecans piterent Geeiccis of Law ” (1988) 
7 Tulane L.R. nA 
3 Jackson, ‘‘ Decisional Lew and Stars Decisis’? (1944) 80 A.B.A.J. 884; also 
Development of the Doctrine of Stare Decisis and the Extent to Which it 
4 So said Mr. Justice Doug Sher eo a Couri of tha: United. rag 
delivermg the hth Annual Benjamin N. Lecture before the 


Association of the of the of New York, Ant TD, 1940, reported. (1948) 
49 Columbia L.E. 785, 787. k 
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help.” It is within the power of the legislature to intervene to alter 
or amend an offending rule or to afford relief through the creation 
of new law. But legislatures are preoccupied with political affairs 
and with public law problems sgo they have neither the awareness 
nor the time to devote to a review of private law and the changes 
needed there.* And there is, in most cases, no one to inform them, 


no group or agency charged with this responsibility." 


Recognition of the Need for Law Revision 


Leading jurists, Both in the British Commonwealth and the United 
States have recognised the need for a continuing body to serve as 
liaison between the courts and the legislature—to observe the 
operation of the judicial process and to make recommendations to 
the legislature whenever the need arises. None has expressed the 
need more aptly than Lord Westbury in England and Mr. Justice 
Cardozo in the United States. 

The words of Lord Chancellor Westbury, uttered more than a 
hundred years ago,” and well before the expression of the American 
view, seem prophetic: 

“ The first thing, then, that strikes every member of our 
profession who directs his mind beyond the daily practical 
necessity of the cases which come before him is, that we have no 

ery for noting, arranging, generalising, and ded 

conclusions from the observations hich every scientific min 
could Dery make on the way in which the law is worked in 
the country... . Take any particular department of the common 
law—take, if you please, any particular statute. Why is there 
not a body of men in this country whose duty it is to collect a 
body of judicial statistics, or, im more common phrase, make the 
necpesary experiments to see how far the law is fitted to the 
exigencies of society, the necessities of the oe the growth of 
wealth, and the progress of mankind? . 


Lord Westbury said also that the lack of any person or group con- 
cerned with ‘ observing the effect of the law,” prevents advances 
in legal science, and he urged that it be the duty of a body of men 


s Fuld, ‘‘ The Commission and the Courts " Gabe) Ao Camel TS ee MT, 
Pasley, in a Note, “ Jurigpradenco: Legal History: Ministry of Justice’ 
(1985) 90 Cornell T.Q. 


ia dheee Gitustiond in winch Whe‘contie foal thectaiter wewedlas te ook The 

l ture, however, is predominantly occupied with matters of public law and 

problems affecting the state government, and it may have neither the 

eS nor the facilities to undertake the systematic and scientific revision of 
+ Hee discussion ‘af the ool f Fuld, supra, note 5, at p. 648. 

discussion for information in the ‘legislative Process in 

** Legal Research Translated into Legislative Action '’ (1968) 48 


a Department of & of Public Justioo in an address given 
vacatin Sos Sas eee aes ee tee ae 
Bee 2 Juridical Sooisty Papers, 190, 181. 


, wridtoal Sootety Papers, 120, 182. 
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appointed by a Minister of Justice to examine all law—both civil 
and criminal—with a view to its improvement in order to fit it mto 
the existing state of society.° Lord Westbury felt that this was 
especially necessary in a country dependent for the development of 
its law on decided cases.% - 

In 1921, Benjamin N. Cardozo, then a judge of New York’s 
highest court (later a Justice of the Supreme Court of the United 
States), in addressing the Association of the Bar of the City of 
New York, proposed the establishment of an agency—he called it 
a Ministry of Justice *— to mediate ” between the courts and the 
legislature. In characteristically beautiful prose he said, 

« The courts are not helped as they could and ought to be 
in the adaptation of law to justice. e reason they are not 
helped is because there is no one whose business it is to give 
warning that help is needed. . .. We must have a courier who 
will carry the tidings of distress .. . Today courts and legislature 
work in separation and aloofness. The penalty is paid both in 
the wasted effort of production and in the lowered quality of the 
product. On the one side, the judges, left to fight against 
anachronism and injustice by the methods of j dge-made law, 
are distracted by the conflictmg ptings of justice and logic, 
of consistency and mercy, and the output of their labors bears 
the tokens of the strain. On the other side, the legislature, 
informed only casually and intermittently of the needs and 
problems of the courts, without expert or responsible or dis- 
interested or systematic advice as to the workings of one rule 
or another, patches the fabric here and there, and mars often 
when it would mend. Legislature and courts move on in proud 
and silent isolation. Some agency must be found to mediate 
between them. : 

‘© This task of mediation is that of a ministry of justice.’ 15 


10 LS ia 1 Nash, Life of Lord Westharys 191-192, 
11 Holdsworth in his introduction to A History of Hnglish Law (1909) saya, 
“ Reported cases are not merely a source of lish law. y are 

the means of determining the conditions under which the other varied 
sources of lish law are received end applied in practice . . . even at the 


13 Benjamin Nathan Cardozo was selected for membership to the hest court 

a Pae a or ts ed e eg ila; i0 OLE He beon = 
ief Judge in 1927. appointment to preme Court ni 
States wr made in hean Toa. 

18 The address was lished in Lectures on Legal Topics, Association of the 
Bar of the (ity of New York, Vol. iii, p. 09 (November 8, 1921). See also 
Cardozo, Law and Litsratere, 41 (1981). 

14 A “ Ministry of Justice" is a body responsible for the entire subject of justice 
within a state—something more than mi the administration of justice. Mr. 
Justice Cardozo stated that in countries of continental Europe, the setting up 
of such a ministry ‘‘ has into the realm of settled ice.” 

15 QGardozo, ‘' A Ministry of Justice’ (19%) 85 Harv.L.R. 114, 
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It was not, however, in the area of public law that Justice Cardozo 
found information to be lacking, but in “‘ the great fields of private 
law, where justice is distributed between man and man,” and which 
have been left.‘ without a caretaker.’ 1° 
It was in response to this plea for the creation of a Ministry of 
Justice 1" that the Law Revision Commission was created in New 
York in 1984 as a permanent body vested with the responsibility 
of examining the laws of the state, both statutory and decisional, 
with a view to their revision in the light of modern conditions. 
Both Lord Westbury and Justice Cardozo called for a Ministry 
of Justice, although they seemed to view its functioning in a some- 
what different light. Lord Westbury saw it functioning through the 
enunciation and expression in compact form of general rules of law 
applicable to the particular case—a sort of restatement of the law 
such as has taken place in the United States under the aegis of the 
American Law Institute.2* Cardozo maintained that what he had in 
mind was not codification which “ is in the mam, restatement,” but 
rather a process that would move more swiftly—a review of the law 
with the aim of making necessary changes through recommended 
legislation *°: 
“ The statute that will do this, ört im one fidd and then in 
others, is something different from a code, though, as statute 
follows statute, the material may be given from which in time, 
a code will come. Codification is, in the main, restatement. 


16 Ibid. at p. 115. 

17 Two other distinguished jurists who have called for a Ministry of Justice are 
Lord Haldane in England and Dean Rosooe Pound in the United Jtates. In 
the Report of the Committee. on the Machinery of Government, of which Lord 
Haldane -was Chairman, it was cen 

‘There is no functionary at present who oan ly be called a 
Minister cexpaciaible for the eubjact of Juskioe. that a strong 
case is made out for the sppoititment ofa a Minister of Justice. Wo are 

impressed tations made by men of great experience, as 
Aaa A ted Law iety, as to the difficulty of 
gree the attention of tho government. to reform . . ."’ (1918 Gd. 

, Pp- 68-64.) 

And Dean Pound said in a published address: 

“ With respect to anachroniams in the substantive law, our path is not 
so clear [as in the case of procedural law]. But we may say confidently 
that our present haphazard methods of legislation may not reasonably be 


expected; to- muthoe; I submit that we require nos merely legislative 
erence bureaus to deal with the forms af legislation, important as these 


making the legal system an effective instrument for justice. We need 
a body öf men competent to. study the law end ite sotus! administration 
to ascertain the legal needs of the community and the defects 
in the administration of justice nob acad or a priori, bub in the 
light of everyday judicial experience and to out definite, consistent, 
le -like of improvement.” Pound, ‘* Anachroniems in Law" 
) 3 J_Am ind. Society 142, 146, 
18 The Commission was oreated by statute: Laws of New York 1984, ch. 507. 
19 (1859) 2 Jurdical Sooisty Papers, 190, 1838-185; (1888) 1 Nash, "Life of Lord 
Westbury, 192. 
20 Cardozo, supra, note 15, at p. 117. 
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What we need, when we have gone astray, is change. Codifica- 
tion is a slow and toilsome process, which, if hurried, is destruc- 
tive. Wha: we need is some relief that will not wait upon the 

ing years. . . . Something less ambitious, in any event, 
is EEE Ee Legislation is n , not to 
repress the forces through which judge-made law develops, 
but to stimulate and free them. Often a dozen lines or less 
will be enough for our deliverance.’ "1 


On the other hand, Lord Westbury was as concerned as was Justice 
Cardozo with the need to alleviate the consequences of judicial 
adherence to earlier decisions no longer applicable to changed 
conditions. He advocated that there be “‘ a body of men armed 
with authority to take the different cases as they arise, and see if, 
owing to peculiar circumstances, it has become requisite to lay down 
some new principle by authority ” so that a judge on some later 
occasion will not be bound by that decision.2* Justice Cardozo 
advocated judicial release from binding precedent in these words: 
Se eo eee a system of case law, 
with powers of innovation cabin and confined. ‘The main 
lines are fixed by precedents .. . Those who know best the 
nature of the judicial process, know best how easy it is to arrive 
at an impasse. Some judge, a century or more ago, struck out 
upon a path. The course seemed to be directed by logic and 
analogy. No milestone of public policy or justice gave warning 
at the moment that the course was wrong, or that danger lay 
ahead. Logic and analogy beckoned another judge still further. 
Even yet there was no hint of opposing or deflecting forces. 
Perhaps the forces were not in being. At all events, they were 
not felt. The path went deeper and deeper into the forest. 
Gradually there were rumblings and ei of hesitation and 
distrust, anxious glances were directed to e right and to the 
left, but the startmg point was far behind, and there was no 
other path in sight. 
“ Thus, again and again, the processes of judgment law bring 
judges to a stand that would be glad to abandon if an 
outlet could be gained. It 1s too late to retrace their steps.” "8 


IL. History or THe FORMATION or THE Law REVISION Comission 


In 1928, two years after Justice Cardozo’s significant proposal, 
Governor Alfred E. Smith of New York, in his annual message to the 
Legislature, recommended the establishment of ‘‘ an honorary com- 
mission to serve without pay ” to study the law of the State of New 
York, both civil and criminal, with a view to discovering its defects 
and of considering the possibility of bringing it ‘‘ into harmony with 


existing social, economic and business conditions ° and to report 


21 Ibid. at pp. 116-117. 

23 Juridical Society Papers, supra, note 19, at pp. 188-186; and 1 Nash, op. oit., 
supra, note 19, at p. 198. 

23 Cardozo, supra, note 15, at pp. 114-115. 
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back to the Legislature in 1924.% Governor Smith envisaged a 
commission somewhat along the lines proposed by Justice Cardozo, 
but of a temporary nature. The Legislature that year created the 
Commission to Investigate Defects in the Law and its Administra- 
tion. It was composed of seventeen members (Cardozo had 
recommended but five) * including the Attorney-General, two 
representatives from each house of the Legislature—the Senate and 
the Assembly—five judges designated by the Governor,” and seven 
other persons appointed by the Governor who had no other qualif- 
cation than that were members of the Bar. So large a group, it 
may be assumed, proved somewhat unwieldy, but it was a beginning. 
So far as can be ascertained, the 1928 Commission had no legislative 
programme except perhaps a Bill to transform this ‘ heavy commis- 
sion with judges on it, into a straight commission of five.’? The 
Bill failed of passage.* 

The 1928 Commission was not reconstituted, but in his 1925 
message to the Legislature, Governor Smith referred to its final 
report ** and noted that in it was evidenced ‘‘ an imperative need ” 
for the formation of a permanent agency or commission for the 
amendment and correction of the law as administered in the courts— 
a sort of “ Ministry of Justice or Law Revision Commission ” *° 


24 (1923) 28 N.Y. State Dept. Reps. 495. 514-515; also Public Papers of Governor 
Alfred E. Smith, 1928, pp. 47, 68-64. 

25 Lews of New York , oh, 576. 

28 Bee Cardozo, supra, note 15, at p. 124; also, Report of the Committee on Plan 
and Scope of which the then Judge Cardozo was Chairman, 1994 N.Y. Leg. 
Doc. No. 70, p. 6; and 1985 N.Y. . Doo, No. 74, p. 7. 

One of the most im t products of the 1928 Gommission to Investigate 
Defects in the Law its Administration was the report of this sub-committee 


lio address (supra, note 18) and in his article in the Harvard Law Review 
a, note 15). 
1028 Commission noted in its reports that support for a Lew Revision 
Commismon was ‘‘ virtually unqualified and unanimous.” 

27 Two judges were from the Cours of Appeals, New York's highest court, two 
from the Appellate Divinons (intermediate appellate tribunals) and ane from a 
trial court. 

28 The 1925 repors of the Commission indicates that the recommendation for s 
Law Revision Commission was introduced in the 1994 ture, passed the 
Senate but not the Assembly. 1925 N.Y. Leg. Doo. No. 7 

29 (1025) 82 N.Y. State Dept. Reports 988, 814-815; also Publio Papers of 
Governor Alfred H. Smath, 1995, pp. 81, 80-1. 

#0 The agency finally created was deaignated a Law Revision Commission rather 
than a Ministry of Justice. Such an a tion seems better suited to New 
York's d entalised government. Justice Cardozo himself seemed to favour 
a ‘‘ Lew ision Commission '' when he said, 

‘Your Oommittee, therefore, advises that the Commission [The 
Commission of Defects in tho Law] recommend to the Legislature the 
formation of a permanent agency or commission for the amendment and 
correction of the law as it is administered in the courts. To the end thas 
it may be conveniently distmguished from this Commission, we may 
describe the new Commission in this report as a i of Justice, 
although we do not recommend this as the official title.” T+ of the 
Committee on Plan and Scope, 1924 N.Y. Hy No. 

N.Y. Leg. Doc. No. 74, p. 8.) 
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which would function continuously es a channel of communication 
between the Legislature and the courts as well as between the 


Legislature and the people. 

Not until 1980 was another Commission formed bearing a relation 
to this project. In that year, the Legislature, upon the recom- 
Mendation of the then Governor, Franklin D. Roosevelt, created 
a temporary legislative Commission on the Administration of Justice 
in New York State,™! composed at first of ten members, later of 
sixteen.’ It resembled but slightly the body pro by Cardozo, 
not being designed to fulfil the need he had called attention to. Its 
concern was more with the procedural aspects of court reform than 
with the substantive.* Its 1984 report recommended the creation 
of a permanent agency, a Law Revision Commission.* This recom- 
mendation Governor Herbert H. Lehman, successor to Governor 
Roosevelt, adopted when he urged the creation of such a body m 
a special message to the Legislature of March 6, 1984 *: 

“ I recommend: ... 

8. The establishment of a law revision commission. This will 
be a permanent agency consisting of five members, two of whom 
shall be scholars of law and one of whom shall be a layman. 
The chairman of the judiciary committees of the islature will 
serve as ew officio members. Its function will be the considera- 
tion of changes in substantive law and the recommendation of 
those changes yearly to the islature. It will be a contmumg 
body of legislative advisors and experts. No state m the Union 
to my knowledge has such an agency. It can easily be seen 
that members of the Legislature, no matter how conscientious 
and active, cannot properly consider amendments to thousands 
and thousands of laws affecting in many respects the lives of 
every citizen. It will be good for the Legislature to have 
before it a thorough and disinterested recommendatioh by this 
commission. Needless to say, the responsibility and ultimate 
authority for any legislation remain with the Legislature.” 

81 N.Y. Laws 1030, ch. 727. 

32 The Commission on the Administration of Justice was continued and reconsti- 
tuted in 1981 (N.Y. Laws 1981, ch. 188); ultimately there were twenty 
members with the inclusion of four e« ofiao members. 

33 Governor Roosevelt’s annual message of January 1, 1980, directed attention to 
the general dissatisfaction with the existing edministration of ice in the 
state; ‘the costliness, the delays and complexities of civil i and the 
inequalities and slowness of criminal procedures.’’ 39 N.Y. State P 
Borers 18 190; also Publio Papers of Governor Franklin D. Roosevelt, 5 

34 Tho 1984 Report is described as a “final "> bub as the result of 
statutory authorisation the Commission on the inistration of Justice filed 
supplemental: repartee “each mocseedingyoer ending “with dë. 1000 Terpo FIER 
N.Y. . Doc. No. 76. 

The Report (1984 N.Y. Leg. Doc. No. 50) not only recommended the 
Commission (pp. 61-54) but also the formation of 

a Judicial Council vested with authority to collect information and make recom- 

mendations to the Legislature on matters chiefly concerned with the admini- 

stration of the courts and matters of practice and procedure. (A Judical 

Council was created by N.Y. Laws 1984, ch. 198.) 

35 (1984) 46 N.Y. State Bepi. Reports 511, 516; also Publio Papers of Governor 
Herbert H. Lehman, 1984, pp. 80, 88. 
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The Governor’s proposal followed substantially the plan outlined 
some years earlier by Justice Cardozo of including both attorneys and 
professors of law as official members of the Commission.** The 
Governor, however, had added a requirement that at least one 
member be a lay person. As adopted, instead of a requirement, 
one non-lawyer appointee was permitted. The Commission created 
by the Legislature with the enactment of Article 4 of the Legis 
lative Law *" consisted of seven members, five of whom were official 
members, salaried * and appointed by the Governor **; and two of 
whom were ew officio, serving not by appointment, but by virtue of 
their positions in the Legislature as Chairman of the Judiciary 
Committees of both the Senate and the Assembly. Later, m 1944, 
the em officio membership was increased to four when the Chairmen 
of the Codes Committees of both Houses were included.” 
The Commission was charged with the following duties: 

** 1. To examine the common law and statutes of the state 
and current judicial decisions for the Palade of aS 
defects and anachronisms in the law and recommending 
reforms. 

2. To receive and consider proposed changes in the law 
recommended by the American Law Institute, the commis- 
sioners for the promotion of oe legislation in the 


United States, any bar association or o learned bodies. 
8. To receive and consider ions from judges, 
Justices, public officials, lawyers, an public generally as to 


defects and anachronisms in the hc 


3° The report of the Committes on Plan and Scope made this recommendation: 
“ We are strongly ed that at least two of the five should be 
Ea ob amaian of fle aadar aad ain: ts eae 
tute au 3 
a E e ae e a 
readily than elsewhere.” 
And with respect to the practising lawyer it was said, 
“ho must contribute his knowledge of affairs, his experience 
practical workings of the law, his readiness of resource, his 
administration, his sageaty and wisdom "’ 
concluding with the statement that 
“Representation of both these elements of Vebereb with thair diverse 
points of view is likely to brmg us in the end to the level of the best 


(See reference to this Report, supra, note 28.) 
ar Ne Legislative Lew, §§ 70-72, first enacted in 1984 (N.Y. Laws 1984, 


587). 

38 Bee MacDonald, supra, note 7, where, at p. 445, he comments on the fact 
thet the Commissioners receive an anual 5 saying, ‘‘My strong belief 
is that the fact that the state pays the appointed members of the Cemmis 
a substantial salary is extremely importen" for it ri the fect 
that membership on the Commission 1s definitely not m honorary, bus 
involves work of a substantial amount. The Commission is a working group.” 


& a Keman; Walter H. Pollak, attorney of New York OF Bruce 
Te mec at the Gouna Public Administration; Young B. 
Gait’ Dean of the Columbia Law School. 
+o N.Y. Laws 1944, ch. 239, amending § 70 of the Legislative Law. 
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4. To recommend, from time to time, such changes in the 

ma as it deems necessary to modify or eliminate antiquated 
oe ee rules of law, and to bring the law of this state, 
criminal, into harmony with modern conditions.” “ 


IO. Tae Comaassion’s BEGINNINGS 


On July 81, 1984, the New York Law Revision Commission, the first 
body of its kind ever established in the United States,** held its 
organisational meeting. Headquarters were established at Cornell 
Law School in Myron Taylor Hal, thus making available to the 
Commission’s research staff the excellent facilities of the university’s 
law library. This arrangement has continued to this day. 

One of the first acts of this new agency was to appomt an 
Executive Secretary and Director of Research, these dual functions 
being for many years assigned to one individual. It was his 
responsibility to acquire a research and clerical staff and to organise 


41 N.Y. Laws 1984, ch. 597, s. 1. [Now N.Y. Legis. Law, § 72.] 

42 A few months before the Law Revision Commission was organised in New 
York, the Law Revision Committee was established in , the members 
being a ted by the Lord High Chancellor of Greet Bri sit ox Jaanas 10, 

fonction, though comparable to the New York Commission, was 
finided ts’ toples related to It The Oanmittee mas directed "to consider 
how far, haying „to the Statute Lew and to Judicial decisions, such 


y 
to the Committee require revision in modern condition ™ (1884) 177 
L.T. 30. Is made eight interim and six statutes were enacted by 


England ” 1959) $8 Aust.L.J. 125, eis . To date, eleven have 
been published by this seoand Committee. ‘As to the constitation organiss- 
tion of both the pre-war and post-war committees, sce Mogarry, ‘Law 
Reform " (1956) 84 Can.B.R. 601, 692-604; Wade, ' ‘Tho Machinery of Law 
Reform ” (1961) 4 M.L.R. 8; Hulton, “Mechanics of Law Befotm ” (1961) 
24 M.L.B. 18. 

“A Law Revision Committees ' was estabHshed in New Zealand in 1987. 
For a recent discussion of its work soe B. J. Oameron, ‘‘ Law Reform in 
New Zealand ” (1956) 82 N.Z.L.J. 72, 88, 106. 

With reepeot to United Faten, at laat five statas have groupe, sate: 


ber 18-21, 1962, also Hieneman, “ A Law Revision Commission for Illinois ” 
(1048) 42 DLL.R. 697, 710-711. (This article affords an excellent discussion 
of the work af agencies in the various states.) Further references on the 
subject of law revision activities and p are found in MacDonald, 
op. oit., p. 409, supra, notes 7, 88. [Dates of formation and statutory citations 
for law reform agencies in the five states above-mentioned are: NJ. Laws, 
1925, ch. 110, p. N.J.Btat.Ann., § 52: 11-7 (1964); Le. Act 1988, No. 
166—Le. Rev. Stat., §§ 24:901 to 205 ; N.O. Laws 1981, ch. 98—N.0 
Gen. Stat., §§ 164-12 to 164- 1964); Cal. Stat. of 1958, ch. 1445—Govern. 


ment Code, $$ 10600-10340 ) and see also 1 Cal. 
mission Rep. 7 (1987) ; Ore L. 1959, ch. 295, Ore. Rev. Stat., 
43 I was the first a geet 81, 1984. Upon infment 
ship on the the functions were ed, and «ince that time 
Tato bends i Geo Sane: Baas Dine oe AS aa 

Executivo Secretary. 
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the work of the Commission. At the same time a Committee on 
Projects was created which at once directed inquiries to judges and 
lawyers, to the reporters and annotators of the American Law 
Institute, and to other groups interested in or concerned with 
reform of the law. 

At its second meeting the Commission drew up a list of twelve 
subjects for immediate study, and a division was made between 
those which were mtended to be completed for submission to the 
1985 Legislature amd those which involved long-term consideration. 
The procedure of drawing up a project list and compiling an 
“‘ immediate ? and a “ reserve ” study list worked well and has 
continued to this day in somewhat altered form. The selection 
and allocation of topics for study is done in the spring of each year 
at the time when the Commission’s Calendar is being set up. 

On February 21, 1985, some seven months after its inauguration, 
the first Bills recommended by the Commission were introduced into 
the Legislature. In the twenty-eight legislative sessions since 1985, 
up to 1962, Bills on 827 different subjects were recommended to the 
Legislature.“ Of these 827 Bills, 248 were enacted into law—an 
average of three out of every four Bills proposed by the Commission. 
The accomplishments of the Commission will not be detailed. This 
has been done by others,** and the bound volumes, published 
annually, which report the work of the Commission and its 
recommendations and studies, speak for themselves. Yet it is not 
amiss to draw attention to this remarkable record of legislative 
success. 
Nevertheless, the first years were critical ones. Although the 
Commission thought of itself as permanent, there was still the 
problem ef survival. Adequate financing “ was a pressing question, 
and there were other special problems, such as the Commission’s 
status as an official agency, the development of methods of research, 
and the establishment of sound relationships with the Legislature 
and the Governor.*’ There was also the necessity to make and keep 
contact with the Bar and with the courts. 
rae eae e Ghat ate ono study, the Uniforma 

Commercial Code, and is therefore recommended no Bills. 


45 The achievements of the firss year are reviewed in MacDonald and Rosenrweig, 
“The Law Revision Commission of the State of New York, Its Organisation, 


Procedure, Program and Accomplishments >° (1985) 20 Oomell L.Q. 485; and 
see note in the same issue 20 Cornell L.Q. 119. See also tag, “A 
Ministry of Justice m Action ” (1687) 22 Cornell L.Q 

In an issue of the Cornell Law rtorly contained a ‘' Symposium ” 


devoted to the activities of the New York Law Revision Oommission: 40 
Cornell L.Q. 641-768. 

4¢ The amount first appropriated for she Commission, in 1984, was $50,000. The 
1968 appropriation figure was $189,250. 

47 See the disoussi 
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TV. How THE COMMISSION OPERATES ` 


The Selection of Projects 

From whence comes the grist for the Commission’s mill? It comes 

from the project suggestions sent to the Commission by outside 
individuals or groups, and from its own study of New York law. 

Outside suggestions follow no. particular pattern. They may be 

detailed or merely briefty stated. Usually, they give no more than 

a mere idea of the nature of the desire F I a i 











> 


unresearched idea. This is true no 3 BL 


comes from the courts, from the. over or, from the Eefiglature, 
from public officials, from lawyers, of “fom théopublie-~ i; 

A suggestion from a court may go no farther tharto sa Dy 
argument for change in a rule that seems. unwise, pile or 


shun a o 1 aay be Ae a Ai fated aspon which 
specifically refers to the Commission, as was dane ty Tage Moule 


in the case of Germain v. Germain ©: dt RAS. 


The court believes that consideration sho 
amending the New York State law to provide for the appomt- 
ment by the court of a conservator of the property of one who 
pears voluntarily or involuntarily and cannot be proved 
ee ead. . This court, by sending copies of this 
inion to the New York State Law Revision Commission, New 
Yor k State Bar Association and Erie County Bar Association, 
is suggesting that remedial legislation be enacted.* 


The suggestion for change may be contamed in a letter from the 
court directed to the rule of a particular cane; which if followed leads 
to an undesirable result: 


‘ That case *! has prompted the Court to call the ‘attention 
of your Commission to the provisions of Section 117]-b of the 
Civil Practice Act and the decisions construing that section. In 
conference the Judges were unanimously of the opinion that 
that section may result in great hardship and that an amend- 
ment should be made permitting wide discretion in the court to 


which an application is ted. 
Be copy. or ine , which speaks for itself, is enclosed 
herewith for the consideration of your Commission and for such 


action as it may deem advisable.’ * 


48 Pp v. Kepprat, 6 N.Y. (2d) 88, 90; 160 N.E. (2d) 88, 44 (1959). 
49 81 (2a) 401, 408; 230 N.Y.8. Goa) leap Oe Bae: Coan 1959). 
i the Commission d ed 


Afh Bill passed the Legislature in amended form, bai was disapproved by 
the Governor on April 6, 1961. 





s1 Karminski v. Karminski, 272 „Div. 764; 70 N.Y.8. 2d 827 (1st 1947). 
53 See 1048 N.Y. Law Revision ion Rep. 241-049, 249. Bee 
MacDonald & Fordham, Cases end Materials on Legis 
pp. 89-40. 
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There are times when the Governor transmits a specific suggestion 
for study by the Commission. This has been done respecting several 
matters: the desirability of changes in the Penal Law and in the 
Code of Criminal Procedure with regard to the establishment of 
commissions to examine the sanity of persons accused of crime ®; 
the need for changes in the Uniform Criminal Extradition Act * 
and the Correction Law *; the question of what should be done 
respecting the law of felony, murder and second degree rape *; and 
notably the study, of the Uniform Commercial Code, which was a 
major undertaking, engaging the Commission’s attention to the 
exclusion of all other work for a period of three years.’ 

The Legislature may itself direct the Commission to undertake 
a particular study. Quite recently, this was done as the result of 
a Bill introduced in the Legislature in 1961,5: duly enacted into law, 
which “ authorised and directed ” the Law Revision Commission to 
make a thorough study and examination of all laws of the state 
relating to the offices of coroner and medical examiner. And in 
1962, by concurrent resolution, the Legislature directed the Com- 
mission to study the desirability and feasibility of an Administrative 
Procedure Act for the state. 

Suggestions have come to the Commission from other executive 
departments of the state. For instance, the Comptroller once wrote 
that the abolition of the distinction between sealed and unsealed 
instruments had had some unexpected results affecting bonds of 
the state and of some municipalities, so far as the Statute of 
Limitations was concerned, and that correction was needed. 

Proposals indicating a need for change in the law quite frequently 
come from lawyers, with respect to problems disclosed in counselling 
or in advocacy, or in some other way. 


53 1985 N.Y. Lew Revision Commission Rep. 688-681. 

54 Bee 1985 rt, Recommendstions and Studies of the Law Revision Com- 
mission 91-156; and also in the same Report, pp. 477-578. 

85 Ibid. pp. 477-578. 

58 1985 Report, Recommendations and Studies of the N.Y. Law Revision 
Commission 899-871. 


mercial Code, 1957 Report, Recommendations and Studies of the N.Y. Lew 
Revision Commission 9-10. Materials on the Commission's study were 
published in Legislative Documents for 1954, later compiled into two 1054 
volumes, and in Legislative Documents for 1955, later compiled into three 
a Tearing the Wares Jarna Ais anaia ed on its study of 
i years that was engaged on y 
ee Eee er poet nae Coy nereo tea eet ae eee ie rd 
nee Cae ee but, sa wall, engage law teachers and 
legal practitioners conversant with this i —some twenty in 
number—to make special studies. Bee desoription of the Commission's 
handling of the Code Study in MacDonald, supra, note 7, pp. 485-488. 
58 N.Y. Bess. Laws, 1061, oh. 479. 
59 Sen Res. 108 (1062), passed Senate March 28, 1962; concurred in by Assembly 
March %9, 1962. 


© Bee N.Y. Gir. Prac, Act, § 47-0. 1950 Report, Recommendations and Studies 
of the N.Y. Law’ Revision Commission 108-219, particularly at 215-217. 
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When the project suggestion comes from within the Commission 
itself{—from one of the members or from the staff—it normally has 
been very carefully considered before being proposed. This is the 
source of most topics for consideration.* 

Thus is can be seen that the suggestions received are many and 
varied. Some merit careful study while others are trivial in nature, 
perhaps the mere expression of whim, and should be disregarded. 
But it is the Commission that must make this decision.** There is 
an exception, however, in the case of a directive from the Legislature 
or a request from the Governor. These, unless consultation should 
reveal the inappropriateness of the Commission’s undertaking such 
a study, must be complied with even though outside the agency’s 
own view of its skill and competence. 


Organisation of Research 
The Commissioners having participated m the selection of 
projects and the formulation of the Calendar, turn next to the 
task of studying the various projects decided upon for a given year. 
The Chairman of the Commission establishes committees, usually 
consisting of two members, appointed to make the preliminary 
study. A research assistant or a research consultant is then assigned 
to the topic and he makes the basic study under the supervision of 
the Director of Research.® The research study is the heart of the 
research process, and those who undertake it are guided by certain 
general standards which have been drawn up by the Commission. 
A study is to provide the Commission with a thorough review of the 
problem in all its varied aspects and must therefore include an 
analysis not only of New York law, but of the law in other jurisdic- 
tions as well, and even, in some cases, of foreign law. It is this 


61 Since 1984, spprommetely three thousand suggestions for study ‘have been 
received all sources; about half of these have come from outside the 


2 In reaching its decision as to whether to include a particular suggestion on its 
study list, the Commission many factors, but primarily the evidence 
of the need for such an und . It the subject is already being studied 
by an established agency of the state, or falls within the jurisdiction of that 
agency, or if 16 is a facet of an earlier suggestion which for one reason or 
another was rejected or disposed of, the Commission will undoubtedly decide 


against going ahead. This is true also if the suggestion involves i y 
qpestions ct policy- It should be emphasised that no one of these is 
controlling. e Commission i 


receives some one hundred or mare suggestions 
evaluated. 


63 The basic research of the Commission is carried on by research assistants, who 
are members of its regular staff, and by reesarch consultants, who are engaged 
topic. Tho sotwtitants may. be law proteasare or lawyers 

with offices remote from the Commission's headquarters. Consultan i 
Pa cr aan eens py dep ET For further discussion of the 
functioning of research ts and research consultants see McDonald, supra, 
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research that constitutes the Commission’s basic tool for investiga- 
tion and report to the Legislature—research of a kind that goes 
into the preparation of theses, articles and treatises.“ 

Upon completion of the study, -and its consideration -by -the 
Committee, a meeting is held with the full Commission at which 
the Committee presents its plan of action. - Whether or not a draft 
statute is submitted depends upon the Committee's decision respect- 
ing the need for legislation. The full Commission ‘considers the 
subject from every angle, debates it, and decides whether or not to 
recommend legislation. Assuming that legislation is found desirable, 
the next step is the drafting of a sujtable statute. i 

The proposed statute, duly drafted by the. Commission, is 
submitted in Bill form to the Legislature, accompanied by an 
explanatory “ statutory note ’’—a short statement of what the Bill 
accomplishes. Along with the Bil goes a separate document known 
as the ‘ Recommendation,” which is particularly Aelptul since it 
explains the reason for “the proposed legislation and reviews concisely 
but fully the entire, problem as presented in the research study. 
` The proposal, however, is not yet quite ready for submission -to 
the Legislature. There are some preliminary steps. The most 
important of these bears upon the relation of the Commission to 
the organised Bar of the State. From the beginning, there has been 
co-operation between these two groups. ..It is’ perhaps sufficient to 
state here that the voice of the organised Bar is heard through a 
standing. committee of the New York State Bar Association 
especially created in 1985. to co-operate with the Law ‘Revision Com- 
mission.** Consultation with this group is deemed by the Commis- 
sion to be an essential part of the research process and takes place 
before its recommendations and proposed statutes are formally pre- 
sented to the Legislature. It is the ew-officio members of the Com- 
mission—the Chairman of the Judiciary and Codes,.Committees of 
both houses—who introduce the Bills which constitute: the Commis- 
sion’s legislative a aes or arrange for their introduction by 
other legislators. ` 

At a time subsequent to the mtroduction of the. Commission's 
Bills, a joint legislative hearmg is held at which the Commission 
presents its programme for consideration by legislators and any 
members of the public who may be interested. The full Commission 
attends the hearing and each Commissioner in turn explains those 


65 For a discussion that emphasises the significance of the Commission's research, 
see MacDonald, supra, note 7. 


es The ting Committee of the State Bar Association first created in 1085 


mind mako iba zapori the Deghiatre, in irene to do ‘on 
or before’ February 1, each ut the Committee to co-operate with the 
Commission has been spared t much earlier (the ee autumn) of the 
Commission's planned programme. 
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measures which have been his responsibility. In the period interven- 
ing between the introduction of its Bills and the joint legislative 
hearmg, the Commission keeps itself informed of the sentiment 
regarding its proposals, and where there have been objections, 
studies them carefully. Sometimes the Commission responds by 
amending a pending Bill, sometimes the Legislature itself makes the 
amendment. When, at last, the proposals im final form are before 
the Legislature, it is, of course, that body, with the approval of the 
Governor, that makes the final decision. k 


V. Tue FUNCTION or THE Law REVISION Commission 

Since its creation in 1984, the Law Revision Commission has 
functioned as an intermediary between the courts and the Legisla- 
ture—investigating suggestions for changes in the law and making 
disinterested recommendations as to the revisions deemed necessary. 
As others have attested,*’ it has done its job well and has been 
accepted by both Bench and Bar, and by its creator, the Legisla- 
ture, as “ the official medium for . . . fashioning proposed statutory 
correctives for maladjustments in the substantive law.” * That 
the Commission has, on the whole, confined its activities to the 
substantive law field is noteworthy. In doing so it followed the 
guiding hend of Cardozo who felt that this was the proper area of 
its activity, for here were needs not articulated, voices, no matter 
how many, that were not heard. _ 

In its relationship to the Legislature, the Commission has been 
scrupulous in its recognition of legislative supremacy. It has sought 
to avoid recommendations on topics in which the primary question 
was one of policy rather than one of law. This practice has been 
based on an opinion that the best work of the Commission can be 
done in areas in which lawyers as lawyers have more to“offer to 
solve the question than other skilled persons or groups. Further- 
more, when the programme of the Commission is before the Legisla- 
ture, the Commission, although it will itself attempt, in all ways 
61 Note for example, Judge Stanley H. Fuld's reoognition of the contributions of 

the Law Revmon Commission to the imp: : 

u The Law Revision Commission has di ed its functions admirably, 
with skill and diligent application, and has y justified the hopes and 
expectations of its founders. When it embarked upon its appointed teak, 
many defects and anachronisms, which the courts felt powerless to 


te, stood deeply rooted in the law. In careful, fashion, 
and only ge Shc kenge Pal rpg ere oa A of the problems 
involved, legislation designed to root ont 


many an ted and unjust rules of law, w. only reason for being was 
often merely thet of historical accident. Today, many of the changes 


40 Cornell L.Q. 641 to 768. 

68 Fuld, sepra, note 67 ab p. 686. 

6. See, for instance, MacDonald in Symposium, supra, note 67 at p. 644, ‘* All 
questions of law obviously also concern in some measire cuca of policy. 
The retention, modification or rejection of the two-life e with respect to 
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possible, to convince that body of the correctness of the recom- 
mendation, will not seek to enlist support or invoke pressure from 
sources outside the Legislature for enactment of Commission recom- 
mendations or rejection of any other proposal before the Legislature 
from any other source," 

The limits of the Commission’s function are bounded only by 
the limits of private substantive law, yet the Commission is not 
available to study everything. It is not a complete, always-ready 
substitute for the temporary joint legislative committee or commis- 
sion set up to study a particular field of law." Currently there are 
important legislative groups investigating very basic and very large 
areas of the law of New York." Some of these investigations may 
go on for more than five years; they will prove expensive. It would 
not be wise for the Commission to be so engaged. A large-scale 
study takes the Commission out of the business which Cardozo 
thought so important to undertake, the correction of the rules of 
private law between man and man. It deprives the Legislature of 
the assistance of the Commission m such matters. It is true that 
for nearly three years the Commission occupied itself with a single 
task: the study of and report on the proposed Uniform Commercial 
Code, promulgated by the American Law Institute and the National 
Conference of Commissioners on Uniform State Laws. But not 
without specific assignment—direction by the Governor—would 
this project have been undertaken.” 


sispension Of the power'of! alienation invdbvea important policy considerations. ’ 
In 1986 the Commission ted to the ture a Communication dis- 
casing e number- of-propleme in ilia- law. future- estates, including the 
two-life rule. There was ‘appended thereto a tentative i tate 
upon which comment was invited (1966 N.Y. . Doc. No. 68 ; 1986 
Report X i and Studies of the Law ion Commission 478). 
In 1988, the Commission recommended a draft Bul embodyi the 1986 
tentative proposal, with modifications (1988 N.Y. "Dos. No. 68 

Recommendations and Studieg of the Law Commission 961). 
In 1958, some twen years later, legislation was passed eliminating the 





-order to round ous the major reforms socom: ed by the 1058 i 
N.Y. Leg. Doc. No. 65 (G) and raa eee py fap and 
Studies of the Law Revision Commission 261. 
Boo 


To Bee MacDonald, supra, note 7 at pp. 440-442, 

Trg- tho temporary commission. which recommended the Law Revision Cam- 
mission. See discussion of the history of the Commission, sapra, p. 5. 

Pit) Ulises nibsaadts cha pote eae ne Gee uel oe 
(1) all wa moh arma Ws rocedural, relating to anmes and offences 


Bess. Laws lished a tem commission for beret 
© ail ai e orfan laws Gant ution 108 (1963) estab 
pn l tive committee); (8) the laws relative to domestic relations and Tihe 


amily 2 committee was continued by Senate Resolution 93 (1962); a 
the laws, substantive and procedural, relative to decedents’ estates (N.Y. Bess. 
Laws 1061, ch. 781 estab od a temporary commission). 

3 MacDonald, ‘‘ Foreword to posium on the New York State Law 
Revision Commission " (1b) to L.Q. 641, 644. 
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VI. CONCLUSION 
Through the fumctioning of this Commission to adjust and perfect 
the law through revision, an attempt has been made, and success- 
fully continued, to bring the common law as it has developed 
through the doctrine of judicial precedent and through statutory 
enactment, into lme with modern concepts of justice and equity. 
The progress that has been made has been due to the intervention 
of the legislative branch of the government of the state. But in 
order for the Legislature to act to change a law, it has had to know 
that a need existed. In order that it might know, it has had to be 
informed and assisted with expert, disinterested, responsible and 
systematic advice. This advice the New York Law Revision Com- 
mission, through its ‘“ recommendations,” has provided during the 
Joms W. MacDownap.* 


* Bdwin H. Woodruff Professor of Law, Cornell University Law School; 
Ohairman, New York Law Revision Commission. 

The suthor acknowledges the substantial assistance of Mrs. Frances T. 

Freeman Jalet, Attorney on the staff of the Law Revision Commission, in the 


preparation of this articole. 


PRIVILEGE OF COMMUNICATIONS 
BETWEEN A SOLICITOR AND HIS CLIENT * 


AN interesting case came before Roskill J. some months ago, sitting 
as judge in chambers, which touched upon certain aspects of the 
law governing the privilege of communications made between a 
solicitor and his client. 

In a pending action in the District Court of Martigny in the 
Canton of Valais, Switzerland, between a Swiss Bank and a Swiss 
trading company the evidence of an English solicitor was sought by 
both parties to the action on certain matters which were within his 
knowledge by reason of his having acted as legal adviser to an 
international organisation (not party to the action) from 1989 
onwards and which were germane to the issues in dispute between 
the litigants. To obtain this evidence a Commission Rogatoire was 
addressed to the High Court containing a list of questions set down 
by the respective parties which were sought to be answered by the 
solicitor. In this case some forty questions in all were asked. The 
procedure for obtaining evidence in the courts in this country for 
and at the request of foreign tribunals is governed by the provisions 
of the Foreign Tribunals Evidence Act, 1856, and certain rules of 
the Supreme Court.! An examiner of the court was duly appointed 
to take the evidence on oath. The conduct of the proceedings, 
which meant in turn the responsibility of obtaining the evidence, 
was, under Order 87, rule-60, undertaken by the Treasury Solicitor. 

The ‘solicitor, whose evidence was sought, took at first an 
incorrect course. He appeared before the examiner, but refused to 
be sworn considering it not to be necessary and made a statement 
not on oath whereby he asserted that he had attended the hearing 
of the examination under protest and he declined at the request of a 
foreign court to answer questions touching advice that may or may 
not have been given by him in a professional capacity. 

The solicitor was subsequently advised that his approach to the 
matter was wrong. He then appeared a second time before the 
examiner and took a different course. He agreed to be sworn and 
the questions were accordingly put to him. Such questions as dealt 
solely with his status in certain transactions—whether or not he 
was the legal adviser of a certain party—he answered, as he did 
questions relating to the identity of his clients. Questions, however, 
which related to advice he may have given, or information he may 


* We have obtained the leave of the judge concerned to report the case upon 
which this article is based but the statement of the facts is based upon the 
recollection of the writer who was one of the counsel appearing in the case and 
who has verified tham with opposing counsel and solicitors—En. 

1 Ord. 87, rr. 54-61. 
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have received’ whilst acting in his capacity as legal adviser he 
refused to answer. He couched his refusal in these terms: “I 
object upon grounds of professional privilege to answer questions 
relating to advice given by me or information received by me in my 
professional capacity as such counsel,” i.e., legal adviser. Section 5 
of the 1856 Act provides that a witness in such proceedings has the 
same rights to refuse to answer a question or to produce a document 
as he would have if he was appearing in proceedings before a court 
in this country. The solicitor in this case was objecting to the 
questions solely upon the ground that to answer them would be a 
breach of the privilege’ from disclosure which exists in relation to 
professional communications made between a solicitor and his client 
and he was not objecting to the questions on the ground of their 
being leading, oppressive or in some other way offensive to the law 
of evidence as applied in English courts. It is interesting to observe 
on this score that the courts of this country are less ready to disallow 
the questions asked by a foreign tribunal than they would be if the 
questions were asked in English proceedings. In the case of Desilla 
v. Fells and Co.,* Cockburn C.J. in the course of his judgment 
stated : 

' 7 agree .. . that under this Act [1856 Act] evidence can 
only be taken by the English mode; but I am not prepared to 
say that it must be limited to that which is issible in 
English courts. We ought to afford foreign courts the fullest 
benefit we can, and if we know their rules of evidence we should 
give them effect in examinations of this kind; and even where 
we have no means of knowing the iar rules of the particular 
court, I think we may fairly it whatever questions. may 
reasonably be expected to throw ight upon the matters in 
issue, without strictly binding o ves to our own rules of 
admissibility.” 


Upon the solicitor’s refusal to answer the greater number of the 
questions put, the Treasury Solicitor brought the matter before 
the judge in chambers under the provisions of Order 87, rule 14, 
for the purpose of testing the validity of the solicitor’s objections. 
After hearing argument on both sides and after having his attention 
drawn to a number of authorities, Roskill J. accepted the form of 
the objection as expressed by the solicitor and.as already set out. 
He held that the solicitor had validly refused to answer such 
questions as related to advice given, information received and 
matters which came within the solicitor’s knowledge solely because 
of the capacity in which he was serving, but those questions which 
the judge took the view related essentially to the identity of a client, 
the solicitor was not entitled to refuse to answer. The attitude the 
` judge adopted to the matter was similar to that taken by Lord 
Lindley in Bullivant v. Att.-Gen. for Victoria,* where he said: 
« Prima facie if a witness swears to circumstances which give rise 
2 (1870) 40 L.T. 428. 3 [1901] A.C. 198. 
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to the privilege, the privilege must prevail unless there is a good 
answer.”? - 

In the case before Roskill J. in chambers only a small area of 
the law of privilege was covered—it is unlikely that any case would 
on its facts deal with all the many ramifications of the subject. The 
case was, however, important in showing the correct attitude to be 
adopted by a solicitor who seeks to claim privilege in respect of 
answering questions and also the extent to which a court will 
consider itself bound by the assertion of a solicitor that any answer 
sought is privileged from disclosure. 

Many cases have, of course, dealt with the question of privilege 
between solicitor and client, but it seems to be generally accepted 
that the fundamental and at the same time most comprehensive 
exposition of the law on this matter is to be found in the judgment 
of Lord Chancellor Brougham in the case of Greenough v. Gaskell.* 
The facts of the case are not material in this context. The Lord 
Chancellor, apart from the facts in that case, laid down a number of 
general principles which have been acted upon to this day. He 
stated in the course of his judgment: 

“ Here the question relates to the solicitor, who is called 
upon to produce the entries he had made in accounts, and 
letters received by him, and those written (chiefly to his town 
agent) by him, or by his direction, in his character or situation 
of confidential solicitor to the party; and I am of opinion that 
he cannot be compelled to disclose papers deli » Or com 
munications made to him, or letters, or entries made by him 
in that capacity . . . no authority sanctions the much wider 
violation at an essional confidence, and in circumstances wholly 
different, which would be involved in compelling counsel or 
attorneys or solicitors to disclose mattera committed to them 
in their professional capacity, and which, but for their employ- 
ment as professional men, they would not have become 
possessed of. 

“ As regards them, it does not appear that the protection 
is qualified -by any reference to proceedings pen or in 
contemplation. If touching matters that come within the 
ordinary scope of professional employment, they receive a com- 
munication m their professional capacity, either from a client, 
or on his account, and for his benefit in the transaction of his 
business, or, which amounts to the same thing, if they commit 
to paper, in the course of their employment on his behalf, 
matters which they know only through their professional rela- 
tion to the client, they are not justified in withholding 
such matters, but bound to withhold them, and will not be 
compelled to disclose the information or produce the papers 
in any court of law or equity, either as party or as witness. If 
this protection were confined to cases where proceedings had 
commenced, the rule would exclude the most confidential, and 
it may be the most important of all communications—those 
made with a view of bemg prepared either for instituting or 

4 (1838) 1 M. & K. %. 
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defending a suit, up to the instant that the process of the court 
issued. 

“ Tf it were confined to proceedings begun or in contempla- 
tion, then every communication would be unprotected which 
a party makes with a view to his general defence against attacks 
which he apprehends, although at the time no one may have 
resolved to assail him, But were it allowed to extend over 
such communications, the protection would be insufficient, if 
it only included communications more or less connected with 
judicial proceedings; for a person often times requires the aid 
of professional advice upon the subject of his rights and his 
liabilities, with no reference to any particular litigation, and 
without any other reference to litigation generally than all 
human affairs have, in so far as every transaction may, by 
possibility, become the subject of judicial inquiry. . . . 

“ From the terms in which I have stated the proposition, 
it is manifest that several cases may arise, which though 
apparently they are exceptions, yet do in reality come within 
it. Thus the witness, or the defendant treated as such, and 
called so to discover, must have learned the matter in question 
only as a solicitor or counsel, and in no other way: if therefore 
he were a party, and especially to a fraud (and the case may 
be put of his becoming informer after being en in con- 

iracy), that is, if he were acting for hi , though he might 
be employed for another, he would not be protected from 
disclosing; for in such a case his knowledge would not be 
acquired solely by his being employed professionally. So if 
you examine the cases in which the protection been 
refused . . . you will find that they all tange themselves within 
one or other of the following h , which are deducible from 
the proposition and in strict consistency with its terms. Those 
i seer exceptions are, where the communication wa% made 
ore the attorney was employed as such, or after his employ- 
ment had ceased; or where, though consulted by a friend 
because he was an attorney, yet he refused to act as such, and 
was therefore only applied to as a friend; or where there could 
not be said, in any correctness of speech, to be a communication 
at all; as where, for instance, a fact, something that was done, 
became known to him, from his having been brought to a 
seas are by the circumstances of his being the attorney, but 
of which fact any other man, if there, would have been equally 
conusant (and even this has been held privileged in some of 
the cases); or where the matter communicated was not in its 
nature private, and could in no sense be termed the subject of 
a confidential disclosure; or where the thing disclosed had no 
reference to the professional employment, though disclosed 
while the relation of attorney and client subsi ; or where 
the attorney made himself a subscribing witness, and thereby 
assumed another character for the occasion, and, adopting the 
duties it imposes, became bound to give evidence of all that 
a subseribi Siae tan he Red to ve. In all such 
cases, it is plain that the attorney is not called upon to disclose 
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matters which he can be said to have learned by communication 
with his client or on his client’s behalf, matters which were so 
committed to him in his capacity of attorney, and matters 
which in that capacity alone he had come to. know.” 


I have quoted at length from the judgment of Lord Chancellor 
Brougham because in this passage is really contained the’ greater 
part of the law relating to the privilege from disclosure of communi- 
cationg made between a solicitor and his client. A number of 
points arise from this judgment, most important among them being 
perhaps that before any question of privilege can arise not only 
must the relationship of solicitor and client exist, but also the 
information must have been received by the solicitor in his 
professional capacity. From this it follows that if a solicitor wishes 
to claim privijege, he must assert both the existence of the relation- 
ship and the fact that the communication was made to him as a 
solicitor whilst acting for the party. The necessity for both factors 
to be established is well exemplified in the case of Thomas v. 
Rawlings.’ A solicitor declined answermg some interrogatories on 
the ground that he had obtaimed all his information whilst acting 
as the solicitor of his co-defendant. In the course of his judgment 
the Master of the Rolls said: - 


“ But is this the case of communications between the client and 
his solicitor? There is no such statement or allegation of the 
defendant in his answer. All he says is, he got the knowledge 
‘ whilst acting as the solicitor of Rawlings.’ If this. objection 
prevailed, a solicitor who had many clients might decline 
answering EDERE by saying he obtained the know. when 
acting professionally for his different clients. . . . Here the 
solicitor has obtained a knowledge whilst acting as a solicitor, 
“but he does not allege that it consists of communications on 
professional matters een him -and his client.” 


Once a solicitor has claimed privilege on the ground that the 
matters sought to be divulged relate to information or communi- 
cations received by him in his professional capacity, then a court 
is not entitled to go beyond this assertion or claim. In the case 
of Morgan v. Shaw * the Vice-Chancellor put it in the following way: 

“ If, upon an examination at law, an attorney swears that a 

estion put to him as a witness cannot be answered without 
ths disclosure of secrets professionally communicated to him by 
his client, his oath in this respect is conclusive; unless it 
appears, from the nature of the question, that the principle of 
protection does not extend it, as whether he was the attesting 
witness to a deed.” 


This obvious advantage is tempered by a remark made by the 
Vice-Chancellor earlier in his judgment in the same case: “ if his 
(the solicitor’s) situation be not truly such as he represents it, he is 


5 (1854) 27 Beay. 140. 6 (1819) 4 Madd. 54. 
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indictable for perjury.’? Against the danger of the solicitor too 
readily claiming privilege must be set a further principle which is 
well established, namely that the privilege is not the solicitor’s but 
belongs rather to his client. This means that where privilege arises, 
the solicitor is bound to claim it, and has no discretion to waive 
it, unless the client so consents. 

The solicitor is not entitled to refuse to answer as to the identity 
of his client. The reason for this, stated by Lord Esher in Bursill v. 
Tanner," being that “ the client does not consult the solicitor with a 
view to obtaining his professional advice as to whether he shall be 
his solicitor or not.” 

Privilege extends beyond communications made personally by 
the client to the solicitor and vice versa; it applies also to all 
information received on the client’s behalf or as Lord Brougham 
put it “ on his account.” If a solicitor learnt something, whatever 
it may have been, in his professional capacity and which, but for his 
employment as a professional man, he would not have known of, 
that matter is privileged from disclosure. 

At one time it was considered that privilege was related and 
restricted to the actual or potential existence of proceedings. Lord 
Brougham makes it quite clear that whether or not proceedings are 
anticipated or whether they have begun or ended, privilege is 
independent of such matters and exists so long as the relationship 
of solicitor and client itself is in existence. ; 

It is perhaps stating the obvious to say that where a solicitor is 
entitled to claim privilege for any document he is entitled to refuse 
to produce it and cannot be asked any questions about its contents. 
As Alderson B. said in Davies v. Waters*: | 

“ It would be perfectly illusory for the law to say that æ party 
is justified in not ucing a deed, but that he is com ble 
to eve parol evidence of its contents; that would give him, or 
ra his client through him, merely an illusory protection, 
if he happens to know the contents of the deed. . . .”” 


There are two other aspects of privilege which have a topical 
and general significance. An obvious and no doubt desirable 
exception to the rule as to privilege is where a client has consulted 
a solicitor for a criminal or fraudulent purpose. R. v. Cow and 
Railton ° is the leading case on this part of the law. In that case 
the accused who were partners had consulted a solicitor as to how 
best they could defeat a judgment against one of them in another 
action. There was no question of the solicitor having acted 
fraudulently. The prosecution sought to call as evidence what had 
passed between the accused and the solicitor at a conference, for the 
purpose of showing that the conference was a step preparatory to 


the commission of a criminal offence. The question in that case 


1 (1885) 16 Q.B.D. 1L 2 (1842) 9 M. & W. 608. 
° nen Q.B.D. 158. 
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in the words of Stephen J. was ‘ whether, if a client applies to a 
legal adviser for advice intended to facilitate or to guide the client 
in the commission of a crime or fraud, the legal adviser being 
ignorant of the purpose for which his advice is wanted, the com- 
munication between the two is privileged? ”? The court came to 
the conclusion that in those circumstances privilege could not be 
claimed. Again in the words of Stephen J.: “ Consequences so 
monstrous reduce to an absurdity any principle or rule in which they 
are involved.” The difficulty which arises to some extent from this 
conclusion was touched upon by the court; namely, that in order 
to ascertain whether or not a solicitor has advised for a fraudulent 
or criminal purpose, a further breach of privilege must take place. 
Quoting from the judgment, “ the privilege must . . . be violated 
in order to ascertain whether it exists. The secret must be told to 
see whether it ought to be kept.” The court was not prepared to 
lay down any hard and fast rule in what circumstances inquiry 
could be made as to the purpose for-which a solicitor was consulted, 
if indeed any such rule could be formulated. The court would go 
no farther than’ saying: - 
“ The only thing we feel authorised to say this matter is, 
that in each particular case the court must termine upon the 
facts actually given in evidence or proposed to be in 
evidence, whether it seems probable that the Scie, Gioia 
may have consulted his legal adviser, not after the commission 
of the crime for the legitimate purpose of being defended, but 
before the commission of the crime for the purpose of being 
guided or helped m committing it.” 

In the case of R. v. Cow and Railton the court was dealing with 
an obvious case of fraud, but numerous cases arise where the 
ilegality of the purpose on which advice is sought is less obvious. 
There springs to mind as being particularly appropriate to a modern 
solicitor’s practice the question of advice on tax evasion. To what 
extent is advice on how to avoid or get out of paying taxes 
privileged. The leading case on this aspect of privilege is Bullivant 
v. Att.Gen. for Victoria.1° In that case a solicitor had 
voluntary conveyances of property which it was alleged had been 
made with intent to evade the payment of duty under the terms 
of an Australian statute. Lord Lindley im his speech puts the 
dilemma facing solicitors in this way: 

“ There are two ways of construing the word ‘ evade ’: one is, 
that a person may go to a solicitor and aak him how to keep 
out of an Act of Parliament—how to do something which does 
not bring him within the scope of it. That is evading in one 
sense, but there is nothing illegal in it. The other is, when he 
goes to his solicitor and says, ‘ Tell me how to escape from the 
consequences of the Act of Parliament, although I am brought 
within it.’ That is an act of quite a different character.” 


19 [1901] A.O. 196, 
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The distinction may appear to be somewhat tenuous and one of 
the definitions may at times tend to merge into the other. For 
instance a statute might decree taxation against people carrying 
on a certain trade or livelihood. A person falling within that 
category and therefore within the terms of the Act might neverthe- 
less go to a solicitor to seek advice as to how he could keep out of 
the Act and what could be done so that he would not be brought 
within its provisions. If the Act did not purport to deal with 
people trading as limited companies, there would seem to be no 
fault in the solicitor advising his client to form a company and 
transfer the business to it. The danger would arise where advice 
was given which purported to take a person outside the scope of 
the Act when he was in fact still withm it. Where, for instance, 
he was advised to hold himself out as trading outside the scope of 
the Act by pretending to carry on a trade not dealt with by the 
Act, when in actuality he was carrying on a trade in a manner 
within the Act. For the privilege to be removed advice must be 
sought for a fraudulent or illegal purpose and advice which amounts 
to mere ingenuity, without an element of fraud, for the purpose of 
circumventing the provisions of an Act does not cease to be 
privileged from disclosure. There would appear to be no harm m a 
person so arranging his affairs, in the absence of a statute to the 
contrary, so that he is liable to pay as little tax as possible. As the 
Earl of Halsbury said in the same case: “ People are not bound to 
continue in the same condition of things, either as regards their 
direct or indirect taxation, which will render either the consumption 
of articles in the one case or the property they have in the other 
always liable to the tax... .”’ 

To those people who consider that any statutory infringement of 
established principles of common law is a blow against the libefties of 
the individual, alarm will be felt at a provision of the Finance Act, 
1962, which has made a serious inroad into the domain of privilege, 
though such incursions had been foreshadowed in earlier Acts, 
notably section 7 of the Trading with the Enemy Act, 1989, section 
101 of the Income Tax Act, 1918, and section 22 of the Income Tax 
Act, 1952. Section 16 (7) of the 1962 Act reads: 


s“ Where it appears to the Commissioners of Inland Revenue 
that a person is or may be chargeable to tax under Case VII 
in respect of his acquisition and disposal of assets, they may by 
notice in writing served on any person require him, within 
such time not less than twenty-eight days as may be specified 
in the notice,— 

(a) to state whether he has acted on behalf of the first- 
mentioned person in connection with any acquisition or 
disposal of assets by that person; 

(b) if so, to furnish information in his possession with respect 
to the acquisition or disposal, being mformation as to— 

(i) the assets comprised in the acquisition or disposal and 
the consideration for the acquisition or disposal; and 
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(ii) the date and manner of the acquisition or disposal, 
including any condition to which it was subject and the 
satisfaction or otherwise of any such condition... .” 

It would seem difficult to argue that a solicitor was not included 
in the category of “ any person,” and the better opinion is that 
a solicitor falls within the terms of the section. It would further 
seem that in cases where the section applies privilege is lost as to 
advice given in the acquisition and disposal of assets. All steps 
taken by a solicitor, for instance, in the disposal of realty on a 
client’s behalf cease to be privileged. The section does not expressly 
state that documents must be produced, but, as Alderson B. pointed 
out, the protection of privilege becomes illusory if the solicitor can 
be compelled to divulge information relating to a particular trans- 
action, The definition of ‘‘ information’? as used in subsection 
(b) (i), (ï) is wide and leaves little out of its scope relating to the 
acquisition and disposal of assets. Section 16 (7) has yet to be 
considered by the courts, but, whether intentionally or uninten- 
tionally on the part of the legislature, a substantial incursion in the 
law governing the privilege from disclosure of communications made 
between a solicitor and client or information received by a solicitor 
whilst acting in a professional capacity appears to have been made. 

The privilege which has been discussed is of particular interest 
in that the relationship of solicitor and client is the only professional 
relationship whose communications attract such privilege. The 
relationship of priest and layman for this purpose can be considered 
professional. It is no part of this article to discuss the merits or 
otherwise of only thé one relationship being privileged in this 
respect. It is interesting to note, however, “particularly in view of 
Tecent cases on the question of privilege in another connection which 
have attracted a large amount of discussion and notoriety, that 
Lord Brougham in 1888, in the course of his judgment in Greenough 
v. Gaskell, did comment that “ certainly it may not be very easy to 
discover why a like privilege has been refused to others, and 
especially to medical advisers.” 

J. A. Speen. * 


11 Att,-Gon, V. Mulholland; Att.-Gen. v. Foster [1968] 2 Q.B. 477. 
* B.a.(Oantab) Barrister-at-Law. ; 


THE SCHTRAKS CASE, DEFINING 
POLITICAL OFFENCES AND EXTRADITION 


Ir is an accepted rule that extradition is not granted if it is proved 
that the offence is a political offence,t in the sense that certain 


circumstances which surrounded the commission of the offence give 
it a specifically political character.* A pressing problem is that of 
determining what exactly these circumstances are. As Sir James 
Stephen pointed out in 1888, the term political offence cannot refer 
to offences which have for their object an attack on the state as 
such or on the political order as such.* Offences such as treason 
and seditious libel which have such an object are not normally 
extraditable offences, so that it is not possible to interpret the rule 
as referring to them. It would seem to be natural that the exception 
should refer to offences that are generally extraditable, that is, to 
ordinary extraditable crimes which become non-extraditable for 
special reasons. In this sense it is entirely true to say that “ every 
political offence presumes an attack on the law, but not every attack 
on the law is a political offence.” ¢ 

The problem of determining what these reasons are is not a new 
one. As early as 1854, when France requested the extradition of 
two Frenchmen who had attempted to cause an explosion on a 
railway line with the purpose of assassinating Emperor Napoleon 
TI, the Belgian Court of Appeal held that the offence, being a 
political one, fell within the exception and-no extradition could be 
granted. This was regarded as an unsatisfactory decision by 
Belgium herself and led to the enactment of what has come to be 
known as the attentat clause which stipulated that murder or 
attempted murder of the Head of a foreign government or a member 
of his family should not be considered a political crime." Several 
European countries have followed the Belgian example in respect 
of such legislation. There have also been attempts to bring about 


1 Extradition Act, 1870, s. 8 (1). This section is i in the lew of 
Ceylon. far instances, by the ion Ordinance , © that the problem 
is of i to o jurisdictions than the lish. See also, 6.g., 16 

's Laws of England (8rd ed., 1956), p. ; Piggott, Eatradstion 

(1810), p. 44; De Mello, A Manual of the Law of Hatradstion and Fugitive 
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some international agreement on certain crimes or acts which should 
not be included in the concept of a political offence. And there has 
been some legislation in which it had been laid down that, where 
the ordinary nature of a crime predominates, what might be regarded 
as a political crime should be a non-political offence for which 
extradition should be granted.’ But these instances do not provide 
a clue to a satisfactory definition of a political offence. At best, 
they indicate certain exceptional circumstances in which an offence 
is not to be characterised as a political offence and are negative in 
their import.® : 

On the positive side various definitions have been suggested for 
political offences in the law of extradition, based mainly on the 
nature of the motive or object of the crime, but these have not 
been fully received into practice, so much so that up to the present 
all attempts to formulate a satisfactory conception of the term have 
failed.° Sometimes, in approaching this problem of definition, 
English courts have stated that they did not intend to lay down 
an exhaustive definition,’® while on one occasion a court intimated 
that it did not want to give a wider definition than might be 
possible. 

In the Schtraks case, the facts of which are well known,!™ all 
their lordships in the House of Lords were agreed in effect that no 
exhaustive definition should be attempted.“ Lord Reid thought 
that the Extradition Act did not evince an intention to define the 
concept of “‘ political offence ” because it intended to give effect 
to the principle that England should be an asylum for political 
refugees. Lord Hodson felt that, though the Act did not intend 
an exhaustive definition, the definition emerging from the Castioni 
case was good guidance, even if it might be admitted that there 
could ‘be exceptional circumstances outside that definition fallmg 
within the exception of political offences. Lord Evershed and 
Viscount Radcliffe, on the other hand, while agreeing with Lord 
Reid that the purpose of the Act was to afford asylum for political 
refugees, were aware that the term had to be capable of description 
and limitation, even if a precise definition were avoided.® As 
Viscount Radcliffe put it, 


6 Of., the Rusman attem of 1861 in regard to murder or attempts to murder 
and the Convention on Terrorism of ' 


ı International Law, 
10 Re Castions [1801] 1 Q.B. 149 at p. 155, per Denman J. 
11 R. y. Briston Prison Governor, ex p. Sohtraks [1968] 1 Q.B. 65; [1982] 1 
W-L-R. 976 at p. 997 (D.0.). 


lla Charge in of pur] and child stealing, based on religions beliefs. 
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“ Indeed it has come to be regarded as somethmg of an 
paraa that there is to be no definition. I ready to agree 
m the advantage so as it is recognised that the m 

of such mode a ration offence,’ while not to be SEE 
within a precise definition, does nevertheless represent an idea 
which is capable of description and needs description it it is to 
form part of the apparatus of a judicial decision.” 1° 

All these opinions focus the nature of the problem. On the one 
hand is the idea that asylum should be granted to political refugees. 
On the other hand the interests of the state requesting extradition 
and of the international community in seeing that offenders are 
effectively punished must be preserved. Although it may be difficult 
to provide a definition of an exclusive nature so as to preclude 
the possibility of expansion and flexibility, it is necessary that the 
term ‘ political offence ° should not cover so wide a field as to 
defeat the very purposes of the extradition law.1’ It may be easier 
to agree upon a minimum to be included in a definition than upon 
a maximum, but it is necessary that some indication of the maximal 
limits of a definition be given, if only in a negative way. It is 
submitted that a limited definition of this kind can be attempted 
on the basis of the existing practice of English courts. 

A definition formulated on the basis of English practice would 
also be helpful from the point of view of arriving at some universal 
agreement for the general law of extradition on the issue as to what 
circumstances should be characterised as ‘* political’ for the 
purpose of releasing states from the duty to extradite. There are 
several continental and Latin American cases in some of which 
the approach seems to be different from that of the English courts 
and a tendency seems to have been evinced to take a more liberal 
attitude towards the question of what is a “ political offence ” so 
that it might seem that those courts are readier to describe a wider 
range of offences as ‘“ political.” * By seeing exactly how far the 
English courts are prepared to go some common ground may be 
discovered, especially if it appears that those other courts have 
had to deal with cases which would have been decided in exactly 
the same way as they were had the English approach been applied. 


18 Ibid. at p. 1081. Emphasis added. 
AP Viscount" Radcliffe gayo. this eee recon thas couris. had. dyoided giving € 
definition of an exclusive nature: ibid. at p. 108L 
18 Bee, e.g., Re Ockert (Switzerland) Ann.Dig. 1088-1084, No. 157; Pavan Case 
(Switzerland) Ann.Dig. 1927-1928, No. 280; Re Kophengst (Switserland) Ann. 
Dig. 1920-1980, No. , where fairly broad definitions are indicated. See also 
Re Noblot (Switzerland) Ann.Dig. 1027-1928, No. 240; Re Hoherman (Gane: 
mala) . 1920-1880, No. 189; Re oean Gatti (France) Ann 
1947, No. 70. These cases are discussed from the angle of definition 
‘Ameremnghe, “ Political Offences in the Law of Extradition '’ (1961) 19 Urni- 
abled at Arey nt ae R, 218 et s Bee also other cases discussed in 
Reflections upon the Political in International Practice ” 
(968) oT ATLL et seq. The most importent cases discussed there are Re 
Kavio, Byslanovtc and Arsenijevio (Switzerland) 62) Int.L.B. 871; Re Ktir 
(Switzerland) (1961) 66 AJ.LL. 224 and Kardsole v. Artukovic, 855 U.S. 808 


(1958) 


80 THE MODERN LAW REVIEW VoL. 28 


GENERAL DEFINITIONS IN THE CASES = 


In discussing the problem, Sir James Stephen refers to two possible 
definitions—the first characterising an ordinary offence committed in 
order to obtain any political objective as a political offence, the 
second being narrower and including only those offences which are 
incidental to and form part of political disturbances.’° 

to the first; all offences such as perjury, arson, forgery and theft 
committed under the orders of any political party, secret or 
otherwise, would be political offences, while the scope of the second 
is much more circumscribed. 

The issue whether a common offence was to be regarded as a 
political offence for the purposes of the law of extradition first came 
up before an English court in Re Castioni. There was a movement 
in the Ticino, m Switzerland, against the state government on the 
issue of constitutional reform. In accordance with the constitution 
of the canton, the required number of individuals signed a petition 
Tequesting that the matter be referred to the people and submitted 
it to the government. The government, contrary to the constitution, 
refused to act on this. The consequence was that the people in 
favour of reform rose against the government, took up arms and 
invaded the council chamber and various other key buildings. 
Castioni, who had just returned to Switzerland from abroad, joined 
this revolt and in the course of it he shot and killed a member of 
the state government who offered opposition to the crowd as it 
surged forward. Evidence was given that the shooting was not 
necessary for the success of the rebellion. In proceedings for the 
extradition of Castioni for this murder, it was pleaded that the 
offence was a political offence for which extradition was not avail- 
able.. The meaning of political offence was, thus, put in issue. The 
court adopted a fairly narrow definition, while at the same time 
stating that it was not necessary to give an exhaustive definition. 
The definitions adopted ostensibly approximated to the latter of the 
two definitions mentioned by Sir James Stephen, for which he 
himself had expressed a preference.” It was said that it had to be 
proved that: ‘the act is done in furtherance of, done with the 
intention of assistance, as a sort of overt act in the course of acting 
in a political matter, a political rising, or dispute between two parties 
in the state as to which is’to have the government in its hands.” * 
In the language used by Stephen J. and adopted by Hawkins J. in 
that case, it was necessary to show that ‘‘ the crimes were incidental 
to and formed part of a political disturbance.” * It was held that 
(i).there was more than a small rising of a few people, in short, a 


19 Loc. oit., supra, note 8, p. 70. 

20 [1891] 1 Q.B. 149. Tet uas ia oio lega dakon Gn lly iai bao Abii 
wes stated by Denman J. at p. 158. 

71 Gir James Stephen was on the bench that decided Re Castioni and agreed with 
the court. 

21 Loo. cit., supra, note 10 at p. 156. 
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state of war in which an armed body rushed into the municipal 
chambers, demanded admission and, when refused, broke down the 
outer gate with a view to taking control of the government; (ii) 
Castioni took part im this, firing the shot at his victim for the 
purpose of promoting the political object for which the movement 
had been organised, and (ii) Castioni had no motives of spite 
or ill-will against the deceased. Therefore, the offence came within 
the definitions of political offence described. It was also held that 
the criterion was not whether the acts being impeached were wise 
in the sense that they were acts which the man who did them 
would have. been wise in doing with a view to promoting the cause 
in which he was engaged, but whether they were really done with 
the object of promoting the purpose of the rising. 

On the narrow definitions adopted, the acts being impeached 
fell within the category of political offences so that even on a wider 
definition the result would have been the same. Even so, in this 
first case, the attitude of the court to the question of definition is 
of paramount importance. 

(1) The court rejected the broadest definition of political offence 
which was mooted, namely, that it was sufficient that the offence 
be committed to attain some or any political object *; 

(2) the court rejected the notion that it was sufficient that the 
offence be committed merely in the course of a political rising; 

(8) positively, the court purported to apply definitions which 
had certain definite requirements but on a close exammation it is 
apparent that the statements of the definition by the two judges, 
Denman J. and Hawkins J., have important differences. The area 
of disagreement is, however, confined to the first requirement of the 
definition. The elements of the definitions may be analysed as 
follows: 

(a) The first requirement according to the view of Hawkins J. 
was that there had to be some political disturbance. This can only 
have one meaning—there had to be some rising, insurrection or, at 
least, riot of a political nature. What was meant by the “ political 
nature ” of the disturbance is not explained, but we may safely 
assume that on this point Hawkins J. was in agreement with 
Denman J. who postulated a struggle for power between two 
political parties. Hawkins J., then, required that there be some 
disturbance set off by a struggle for power between two political 
parties. 

Denman J. thought it necessary that there be ‘a political 
matter, a political rising, or a dispute between two parties in the 
state as to which is to have the government in its hands.” On this 
view something less than a disturbance would apparently be 
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sufficient. A mere disagreement or a dispute between two political 
parties would be covered. This view is broader than that of 
Hawkins J. 

However, it is submitted, that according to both views there 
must be a struggle for power between the two political parties. The 
difference between the two views can best be illustrated by an 
example. Suppose in state A the Communist Party disagrees with 
the policy of taxation followed by the National Democratic Party 
which is in power and X, a member of the Communist Party, by a 
false and fraudulent declaration im his tax return evades these taxes 
with a view to embarrassing the government and so promoting the 
cause of the Communist Party. The offence of fraud so committed 
would be covered by Denman J.’s definition of a political offence, 
but not by that of Hawkins J., which would require more than 
a ‘dispute, namely, some form of civil disturbance amounting to 
rioting as a result of the dispute between the parties. 

As to the requirement that there should be a struggle for power 
between two political parties, there is no indication in either of these 
approaches whether one of them should be the party in power, so 
that it is not clear whether a struggle between two other parties 
struggling for power in the state is included in the definition. Where 
there are more than two political parties in a state and two of them, 
not including the one in power, enter into a struggle to eliminate 
the other as a political influence so that it cannot be a serious 
contender for power, could it be said that there is a struggle between 
two political parties for the purposes of either definition? Would 
the crime of murdering a rival political leader, committed during 
riots between such political parties and for the purpose of promoting 
the ends of the party concerned in the context of such a struggle, be 
includtd in the definition of a political offence? The Castioni case 
involved facts m which one of the political parties was the party in 
power so that it may be argued that it was only such a situation 
that the judges-had in mind in laying down a-definition. On the 
other hand, it may be argued that if they were purporting to lay 
down a general definition, they would most certainly have taken 
into account other situations which could be included in the defini- 
tion. This interpretation is not Incompatible with the statement of 
Denman J. that he did not intend to lay down an exhaustive 
definition, for it is possible that a definition be general though not 
exhaustive. Thus, the difficulty of understanding exactly what the 
judges meant on this aspect of the definition remains.% The exis- 
tence of this doubt results in there being a broader and a narrower 
interpretation of each of the definitions of the two judges. Accord- 
ing to the broader definition of each of them there need only be a 


struggle for power between any two political parties. According 
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to the narrower definition there must be a struggle between the 
political party in power and another political party. Allowing for 
the difference between the view of Denman J. and Hawkins J. on 
the first requirement noticed above, the other requirements in the 
two views are the same. 

(b) It was generally agreed that the offence had to be committed 
in furtherance of the political struggle, however this was delimited. 
It had to be proved that the crime in question was committed with 
a view to achieving the specific purpose of the struggle and with 
a view to promoting and assisting it. 

(c) In view of this, if the offence had been committed from 

ill-will or spite or to satisfy some personal end, it would not 
fall within the category of a political offence. Thus, for example, if 
the crime of grievous assault is committed with the object of paying 
off a private grudge and not for the purpose of promoting the 
political ends of the party involved in a struggle for power with 
another party, the offence would not be a political offence, even 
though it took place during a riot attributable to that struggle. 

(d) It was not considered necessary that the offence be a 
reasonable means of achieving the ends of the struggle between 
the political parties. 

The case offers four possible definitions, none of them wide 
enough to cover crimes committed for any political object, or from 
any political motive. The narrower interpretation of Hawkins J.’s 
definition requires that the offences be committed in the course of 
an actual physical disturbance occurring between the political party 
in power in a state and another political party in the state, provided 
that the offence is committed with a view to furthering and 
promoting that struggle. Somewhat wider is the broader inter- 
pretation of Hawkins J.’s definition which is similar to the above 
except that the actual physical disturbance need not occur 
between the political party in power and another political party, 
but between any two political parties in the state. The narrower 
interpretation of Denman J.’s definition requires that the offences 
be committed in the course of any dispute, not necessarily a distur- 
bance occurring between the political party in power in a state and 
another political party in the state, provided that the offence is 
committed with a view to furthering and promoting the struggle, 
while the broader interpretation of that learned judge’s definition 
is similar to the above except that the dispute need not be between 
the political party in power and another political party but between 
any two political parties of the state. 

With this precedent before them, the judges of the court in Re 
Meunier ™ had no difficulty in deciding against an applicant for 
habeas corpus in an extradition case. Meunier had caused two 
explosions in Paris, one at the military barracks and the other at a 
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cafe. He was an anarchist and alleged that the offence was a 
political one since it was directed against government property. It 
was held that there was no struggle between two political parties 
in this instance, so that the crime of the accused did not come 
within the definition of a political offence. Anarchists worked’ 
primarily against the whole body of citizens and only incidentally 
against all governments. It is evident that the court did not regard 
anarchists as forming a political party struggling with the govern- 
ment party. On this basis, the decision cannot be criticised. 

The court did, in addition, cite a comprehensive definition of a 
political offence for the purpose in hand. It said that in order to 
constitute a political offence there must be two or more parties in 
the state, each seeking to impose its government on the other (sic) 
and the offence must be committed by one side or the other in 
pursuance of that object.77 This definition would seem to coincide 
with the definition of Denman J. in the Castioni case, while it is 
explicit on the point whether it is necessary that the struggle be 
between the governing party and another party in the state or 
whether it is sufficient that the struggle be between any two political 
parties in the state vying with each other for power. The fact 
that the court made specific reference to “ two or more parties ” 
indicates that the latter meaning was intended.** 

Further, the court emphatically stated that there were not two 
political parties in the case, thus denying that the anarchists were a 
political party. This stresses the important part that political 
parties play in the definition. ` It is not a question of political 
objects or motives as such. But it is essential that political parties 
be at variance before the notion of a political offence can come into 
operation. : : 

The’ case contributed to the development of a definition in two 

(a) The court preferred the definition of Denman’ J. in the 
Castioni case to that of Hawkins J. in the same case by implication, 
in that it did not require the existence of a physical political 
disturbance. : 

(b) It implies that the struggle need not necessarily be between 
the governing party in a state and another political party, but that 
it is sufficient that there is a struggle between any two political 
parties in the state. 

However, both these points need not have been made in order 
to decide the case, since there was in any event no struggle between 
two political parties on the court’s view of the facts. It would not 
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have made a difference to the decision whether the broadest definition 
emerging from the Castioni case or the narrowest definition to be 
found therein was applied. However, it is significant that the court 
did choose a broad definition similar to the broadest definition 
emerging from the Castioni case. 

In the Schtraks case the problem confronting the court in the 
relevant part of the case also concerned an alleged conflict between 
political parties. The applicant pleaded that the crimes he had 
committed arose from the conflict between the orthodox and the 
governing secular religious factions in the state which was of a 
political character. The Divisional Court examined the previous 
cases on the issue of political offence and attempted to provide 
a definition, at the same time stating that it did not purport to 
lay it down as a possible definition. The definition was supposed to 
be wider than anything yet offered in connection with the 
circumstances of the kind involved in the case: 

“ A crime of a political character is a crime committed as part 
of a political movement with the object of influencing the poli 
of the governing party of the state.” 1° 

It was pointed out that the definition required that the offence 
be committed as part of the political movement or struggle and with 
the object of advancing it. Since there was nothing in the case to 
suggest that the acts of the applicant were done as a part of a 
movement or struggle rather than as part of a purely religious and 
domestic dispute within the family, albeit it occurred at a time when 
there was a political struggle, one of the primary requirements of 
the definition had not been satisfied and the offence could not be 
characterised as political. The decision turned on the application 
of a principle that had been accepted in all the definitions that 
emerged from the previous cases of this kind, namely, that it was 
necessary that the offence be committed im furtherance of the 
political struggle. It was not necessary for the decision that the 
court should have elaborated on the nature of the struggle that 
should exist or on the nature of the dispute that should take place. 
Yet the court did attempt a definition and it is important to see 
how far it deviates from the definitions of the previous cases. There 
are two points to be made in this connection. 

(i) The definition here given does not insist on the presence of a 
political disturbance of the kind envisaged by Hawkins J. in the 
Castioni case. The existence of a political movement or struggle 
is deemed to be sufficient. In this respect it comes closer to the 
definition adopted by Denman J. in the Castioni case and that of 
Cave J. in the Meunier case.*° 
29 poet] 2 W.L.B. 976 at p. 907. i 3 
20 1s also no mention of a ‘‘ particular dispute or matter '' as between the 
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(ii) There is an indication that it is necessary that the struggle 
be between the governing party. and another political party in the 
state. It is insufficient that the struggle be between any two political 
parties in the state. In this respect it is different from the definition 
offered in the Meunier case. On the whole it approximates to the 
narrower interpretation of Denman J.’s definition in the Castioni 
case 


A third point may be made of the fact that the definition refers 
to the object of the crime as being that of “ influencing the policy 
of the governing party.” This would appear to be narrower than 
the object as expressed in the other definitions which refer to a 
broad purpose of furthering the aims of the political party concerned. 
However, further on im the judgment the court refers to the broader 
notion of the object as being one of the requirements when it says 
that the crime must have been done “ in the context of a movement 
or struggle of a political nature but as part of it and with the object 
of advancing it.” * It would seem, therefore, that the court 
intended to accept this notion of the object of the crime rather 
than the narrower one. Moreover, the narrower one would be 
clearly unsatisfactory, for it would exclude, for instance, the case 
where a member or supporter of the governing party committed a 
crime in the course of a struggle between it and another political 
party for the purpose of promoting the aims of the governing party, 
an exclusion for which there can be no logical reason. 

In the Schtraks case in the House of Lords, their lordships agreed 
that the facts of the case precluded the offence from being charac- 
terised as political, although it may have become a political issue 
or even though certain questions of religion out of which the offences 
arose may have had a political context and political implication. 

Lord Evershed merely said that the offence had been committed 
for g religious purpose and could not be termed political, avoiding 
the issue of definition.** Lord Hodson was more cautious and threw 
himself upon Re Castioni but in doing so his lordship appears to have 
thought that all the definitions there cited were similar.* Mill’s 
definition, rejected in Re Castioni,™ Denman J.’s definition and 
Hawkins J.’s definition were not distinguished. His lordship was 
content to say that the offence in the Schtraks case fell within none 
of these definitions, although he did say that Mill’s definition came 
near the heart of the matter.** However, Mill’s definition conflicts 
with the decision in Re Castioni in so far as an offence committed 
merely in the course of a political disturbance was found not to be a 
political offence in that case. In view of the fact that Lord Hodson 


31 [1062] 2 W.L.R. 876 at p. 907. 
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did not distinguish among the three definitions, it is not possible 
to regard his statement as a contribution towards a definition. 

Lord Reid and Viscount Radcliffe did discuss the question. Lord 
Reid * did not specifically accept any of the previous definitions 
but he seems to have discussed the question with these definitions 
in mind. On the other hand, he emphasised that section 8 of the 
Extradition Act was clearly intended to give effect to the principle 
that an asylum for political refugees should be provided. He made 
the following points largely of a negative character. 


(i) It is not necessary that there be an open insurrection. 
Offences committed by an underground resistance movement 
attempting to overthrow a government could be political. 

(ii) It is not necessary that there be an attempt to overthrow the 
government. Attempts to compel a government to change its 
advisers or its policy could give rise to political offences. 

(iii) It is not necessary that the offender’s party should be trymg 
to achieve power in the state. It would be sufficient if they 
hed been trying to make the government concede some 
measure of freedom. 

(iv) It is not necessary that there be some disturbance of the 
public order. Thus, for instance, where an offence, perhaps 
of a non-violent kind, had been committed as part of a 
campaign to compel or induce an autocratic government to 
grant a measure of civil or religious liberty, it could not be 
excluded from the concept of political offence purely on the 
ground that there had been no public disturbance. 

(v) It is irrelevant whether the offender was engaged in a good or 
bad cause. 

(vi) The motive and purpose of the offender is relevant. Thus the 
commission of a crime im order to satisfy a grudge would 
prevent the offence from being political. The purpose must 
be to promote a political cause. 


It would also appear that Lord Reid was referring to disputes 
between the governing party and another party only. 

Viscount Radcliffe *’ emphasised the fact that the offender had 
to be at odds with the state requesting extradition on some issue 
connected with the political control and government of the country. 
Two points were made— 


(i) The idea of the connection between the offence and an 
uprising, disturbance, insurrection, and war or struggle for 
power envisaged in the Castioni and Meunier cases had to be 
maintained, even if a liberal meaning were given to those 
words. 


36 Ibid. at pp. 1025—1028. 
31 Ibid. at pp. 1082-1088. 
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(ii) The mere fact that the offence was committed for a political 
object or with a political motive or for the furtherance of 
some political cause or campaign did not make it political. 

“ There may, for instance, be all sorts of contending political 

organisations or forces in a country and members of them ma 

commit all sorts of infractions of the criminal law in the belief 
that by so doing they will further their political ends: but if 
the central government stands apart and is concerned only to 
enforce the criminal law that has been violated by these 
contestants, I see no reason why fugitives should be protected 
by this country from its jurisdiction on the ground that they are 

political offenders.’ * 

From this line of cases several possible definitions can be 
extracted ranging from the considerably narrow to the wider. 
` (1) The offence to be political must be committed in the course 
of a physical disturbance between the governing party, on the one 
hand, and another political party in the state with which it is 
struggling for power, on the other, with a view to furthering the 
ends of either of the political parties concerned and not for any 
other purposes or from any other motives. This is one mterpre- 
tation of the definition given by Hawkins J. in the Castioni case. 

(2) The offence must be committed in the course of a physical 
disturbance between any two parties in the state struggling for power 
and not necessarily including the governing party, with a view to 
achieving the purposes of the party concerned and not for any other 
purposes or from any other motives. This is the broader interpreta- 
tion of the definition of Hawkins J. in the Castioni case. 

(8) The offence must be committed in the course of any dispute, 
not necessarily amounting to a physical or public disturbance, 
between the governing party, on the one hand, and another political 
party vying with it for power, on the other, with a view to achieving 
the purposes of the party concerned and not for any other purposes 
or from any other motives. This is one interpretation of the 
definition adopted by Denman J. in the Castioni case and that 
offered by the Divisional Court in the Schtraks case. Viscount 
Radcliffe in the House of Lords in the latter case would appear to 
have agreed with this definition, seeing that his lordship empha- 
sised the fact that the offender had to be at odds with the state 
Tequesting extradition on some issue and stated that the offence 
had to be connected with a disturbance or a struggle for power as 
stated in the Castioni case, even though this was liberally 
interpreted. 

(4) The offence must be committed in the course of any dispute, 
not necessarily amounting to a physical or public disturbance, 
between any two political parties in the state struggling for power 
and not necessarily including the governing party, with a view to 
furthering the purposes of the party concerned and not for any other 


38 Ibid. at p. 1088. 
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purpose or from any other motive. This is the broader interpreta- 
tion of Denman J.’s definition in the Castioni case and the definition 
cited in the Meunier case. 

(5) The offence must be committed in the course of any dispute, 
not necessarily amounting to a physical or public disturbance, 
between the governing party, on the one hand, and another party 
with political aims but not necessarily vying with it for power, on 
the other hand, irrespective of the merit of their causes, with a view 
to furthering the purposes of the party concerned and not for any 
other purpose or from any other motive. This definition seems to 
emerge from Lord Reid’s judgment in the Schtraks case.” 

If due respect were paid to the opinions of their lordships in the 
House of Lords, the choice would lie between definitions (8) and (5). 
Definition (5) is somewhat wider than (8), but the latter seems to 
have the support of a possible interpretation of Denman J.’s judg- 
ment in the Castioni cage. Definition (4) does not seem to have been 
considered by the House of Lords, but, no doubt, had it thought 
that disputes between two political parties neither of which is the 
governing party were relevant to a definition, that fact would have 
been mentioned. Definitions (1) and (2) seem to have been 
implicitly rejected by Lord Reid and Viscount Radcliffe in the 
House of Lords. 

As between definitions (8) and (5), the latter is wider and covers 
more ground than the former. However, it is an important question 
whether the protection of the exception of “ political offence ” is 
to be given to offences committed for the furtherance of the ends 
of political parties not seeking power which would be the result of 
accepting definition (5). The problem would also arise of deciding 
how a party, group or organisation is to be ‘characterised as ‘‘ politi- 
cal ” for the purposes of this rule if definition (5) is accepted. If 
any group disputing with the government were included, the term 
might have too wide an extension. In a polity where the state has 
control of industries or businesses, any Movement for better pay for 
workers or better working conditions would become political as 
might a petroleum dealers’ association if the state owns the petro- 
leum distributing business. Although these difficulties might exist, 
there is something to be said for the wider definition, since, for 
instance, it is not improper that offences committed for the purpose 
of obtaining equal religious rights, by a religious body or its 
members disputing with the government, should be characterised as 


39 A mxth defmition arising from the initial statement of the Divisional Court in 
the Schiraks case may be formulated thus: the crime must be committed in 
the course of a struggle for power between the governing of a state and 


must have the object of influencing the policy oF tho governing party and 
nothing less. It has been submitted above, however, that modified 
this defimtion by accepting a broader notion of purpose or object in the same 
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** political.” On the other hand, it is clear that a “ party ” cam- 
paigning against the government for the persecution of a religious 
minority cannot truly be called “ political.” It is submitted that 
definition (5) is the most acceptable so far, in spite of these 
difficulties, since its maximum scope can reasonably be delimited 
so as to cover reasonable ground. 


EXTENSIONS TO a GENERAL Dermnition—Tue Koiczynaxt CASE 


Assuming that the definition selected above is acceptable, there is 
still the question whether there are, in fact, any circumstances 
outside this general definition which call for special treatment so as 
to warrant an ordinary crime being characterised as a political 
offence. The question was answered in the affirmative by the court 
in R. v. Briston Prison Governor, ew p. Kolcaynski.*° The facts 
of the case were that seven Polish seamen serving as members of 
the crew of a Polish trawler decided to seek asylum in England. 
They felt that they were being spied upon by certain police super- 
visors who were on board. There was evidence that there were 
political officers on board who were recording the conversations of 
the prisoners with a view to preparing a case against them on 
account of their political opinions. Therefore, they overpowered 
the captain and other members of the crew and brought the ship 
into an English port. Poland demanded their extradition for 
assault and revolt or conspiracy to revolt on board a ship on the 
high seas. The accused raised the defence that their offences were 
political offences. The court accepted the defence but the judges 
gave different reasons for their conclusion. Both judges concurred 
that the laws existing in Poland at that date warranted an extension 
of the notion of political offences.“ But this was as far as their 
agreenfent went. 
: Cassels J. rested his decision on the principle that the offences for 
which extradition was requested were committed in circumstances 
in which, if surrendered, the accused would, although being tried 
for those offences, be also punished for an offence of a political 
character." In so far as this statement may mean that the court 
may refuse extradition, if it appears on investigation that the defen- 
dant is likely to be tried or punished for a different offence from 
that for which extradition is sought, it conflicts with the better 
view that this is not permissible.* However, it is very probable 
that the words have a different meaning in this context. What 
Cassels J. said in the operative part of his judgment was: 
“ Tt is submitted on behalf of the men that if they should be 
40 . 3 . . a 
“1 tress) a Wen. Hie’ ea cat a i J. and at p. 128, per Lord 
t Bee Lord Buasell in Re Arton 1 Q.B. 108 at p. 115 
m . . 
6 [1896] Ly ae at p 3 a conirary 


statement appears st p. 118, and dard in R. v. Breton Prison 
Governor, co p. Kolesynski [1955] 1 Q.B. 540 at p. 549. 
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extradited they may well only be tried for the offences for 
which their extradition is requested, but they will be punished 
as for an offence of a political character, and that offence is 
treason in going over to the capitalistic enemies. ... They 
committed an offence of a political character and if they were 
surrendered there could be no doubt that, while they would be 
tried for the particular offence mentioned, they would be 
punished as for a political crime.” *4* 
This probably means that if the facts of the case disclose that, in 
committing the ordinary crimes for which extradition is demanded, 
the accused also committed a political offence in the sense of an 
offence against the state only and as such, such as treason or sedi- 
tious libel, which is so inextricably involved with the ordinary 
crimes that the ordinary crimes cannot be separated from the larger 
offence against the state only and as such, then extradition is to 
be refused on the ground that the ordinary crimes acquire the 
character of political offences by association. In the case in hand, 
the offences of revolt, conspiracy to revolt and assault on a ship on 
the high seas were committed in the course of an escape to a 
capitalist foreign state, namely, England, and this amounted to an 
offence against the Polish state as such, namely, treason. There- 
fore, the ordinary crimes themselves became political offences for 
the purposes of extradition law. The requirements of the definition 
are quite clear: 
(a) there must be a crime committed against the state only and 
as such; 
(b) the ordinary offences must be committed in the course of 
the commission of that crime; 
(c) the latter must be so closely associated with the former that 
a prosecution for the latter would on the facts amount to 
a prosecution for the former as well. 


Thus, if a citizen of state A, where it is an offence against the 
state as such to evade work in the factory to which one is assigned, 
were to murder a foreman or supervisor in breaking out of his place 
of work because he is dissatisfied with the way he is being treated, 
such a murder would be covered by the definition of Cassels J. 
As will be seen, the operation of the definition is dependent on the 
content of the law m a given system on offences against the state 
as such and its application to a given set of circumstances will 
hinge on how wide the concept of political offences in this sense, 
that is, in the sense of offences against the state as such, is in that 
state. The definition extends the concept of political offences as 
discussed above ** not by reference to any vague notion of political 
motives or objects but by reference to a particular restricted 
situation. 

44 Loo. ct., supra, note 41 at pp. 120, 121. 
45 Of., supra, p. 90. 
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Lord Goddard C.J. took a different approach. Although 
recognising, as Cassels J. did, that the laws of Poland and the 
attitude of the Communist countries towards the West warranted 
an extension of the notion of “ political offence,” his view of how 
the definition should be extended in the case in hand was totally 
dissimilar. ‘‘ The revolt of the crew,” he said, “‘ was to prevent 
themselves being prosecuted for a political offence and, in my 
opinion, therefore, the offence had a political character.” + The 
learned Chief Justice emphasised the fact that political officers were 
keeping observation on the accused for the purpose of preparing a 
case against them on account of their political opinions in order that 
they might be punished for holding or, at least, expressing them, 
which was an offence against the state as such belonging to the same 
category as treason. Such a prosecution would have been a political 
prosecution or 4 prosecution for a political offence in the pure sense 
of the term. Since the common crimes for which extradition was 
requested were committed with the purpose of avoiding such a 
prosecution, they acquired the character of political crimes. 
Although the notion that a crime committed with a political object 
is a political offence is implicit here, it is not a broad conception of 
political object that is admitted but a specific and limited one. It 
is as specific as the notion of political object in the general definition 
of political offence deriving from the Schtraks case, although it is 
not contained withm that definition. As pointed out by another 
writer, it would be insufficient that the common crime were com- 
mitted from mere dissatisfaction with the life in a totalitarian 
state.‘7 The same would apply to dissatisfaction with life in a 
democratic state, for it cannot be said that it was the intention of 
the learned Chief Justice to limit his definition to crimes committed 
in totalitarian states, although the facts concerned such a state in 
the case before him. On the other hand, defrauding a bank in 
order to leave the country with a view to avoiding a political 
prosecution would become a political offence as would murder or 
causing grievous bodily harm committed with a view to breaking 
jail in order to avoid a political prosecution, as defined above. 

Although the learned Chief Justice did not explam the detailed 
requirements of this extension to the normal definition, it is reason- 
able and necessary, it is submitted, that there be some limitations 
to its application. The following are tentatively suggested. 

(i) There must be a political prosecution in the sense explained 
above either in progress or certainly imminent or, at least, very 
probable. It cannot be sufficient that there is a possibility or 
remote likelihood of such a prosecution or that the accused merely 
thought that there would be a prosecution for a political crime 
against him. This would leave room for abuse and fantastic claims 


46 Loo. oit., supra, note 41 at p. 128. 
47 J.4.0.G. in '' The Notion of Political Offences and the Law of Bixtradition"’ 
(1954) 81 British Yearbook of International Law 480 at p. 485. 
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to exemption from extradition on the slightest pretext. A person 
must not only believe that there is such a prosecution brewing but 
there must be, at the time the common offence is committed, at 
least, some objective and good grounds for concluding that such a 
prosecution will probably be brought. On the other hand, it would 
be too strict a view to insist either that the prosecution must already 
have been instituted or that it will certainly and definitely be 
brought. In the Kolcsynski case, there were good grounds for 
concluding that the prosecution was very probable. 

(ii) The common offence in question must have been committed 
with a view to avoiding the prosecution and not for any other 
purpose or from any other motive.** It is not sufficient that the 
crime be committed merely in the course of a jailbreak which is 
undertaken in order to avoid a political prosecution, for instance. 
There must be a relation of purpose between the escape from prose- 
cution and the commission of the crime. Thus, if the accused 
sought out a guard whom he particularly disliked and shot him in 
the course of such an escape, the relation of purpose between the 
crime and the escape from prosecution would not be present and 
the crime could not be called a political crime. On the other hand, 
if a sole witness or a leading witness in the prosecution were 
murdered in order to make it impossible for the prosecution to be 
brought, it would seem that the required purpose would be present. 

(iii) A problem may arise in circumstances involving a different 
kind of political offence from an offence against the state only and 
as such. Suppose, for instance, that X, m the course of a riot in 
state A in which the opposition Communist Party tries to break up 
a meeting of the governing party held to promote the imposition 
of a sales tax on essentials, in order to achieve the purpose of 
the riot, namely, the obstruction and prevention of the mæting so 
that the sales tax may not be promoted, inflicts serious bodily injury 
on a member of the governing party. Then, in order to evade arrest 
and trial for this offence of serious bodily harm, he fires at a 
frontier guard and kills him in a bid to cross over to state B. State 
A requests his extradition for this murder. It would appear that 
the murder in question was committed in order to avoid prosecution 
for the offence of causing grievous bodily harm which was, however, 
committed in furtherance of a political struggle. This latter offence 
is characterised as a political offence for the purpose of the general 
law of non-extradition. Does this mean that it is to be characterised 
as a political offence for the purposes of the rule under discussion 
and is it to be said that since X committed the murder in order to 
avoid a prosecution for a political offence, extradition is to be 
refused? It is submitted that, if this view of political offence were 
accepted for this purpose and non-extradition permitted, it would 
lead to a further extension of the rule permitting non-extradition. 


48 Tho same idea was mooted by J.A.0.G., ibid. at p. 485. 
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The Kolczynski case itself concerned facts in which the prosecution 
in question was for offences against the state only and as such. 
Hence, the rule should, it is submitted, be limited to cases where 
the crime for which extradition is requested is committed in order to 
avoid a prosecution for a political offence in the narrow and primary 
sense of an offence against the state only and as such and should not 
include cases where the crime is committed to avoid a prosecution 
for those ordinary offences which acquire a political character for 
the purposes of the law of extradition by reason of their connection 
with a political struggle of some kind. 

The Kolczynski case contains two different principles propounded 
by the two judges and the question arises which is to be regarded as 
the ratio decidendi of the case. In the Schtraks case Lord Parker C.J. 
in the Divisional Court and Viscount Radcliffe in the House of 
Lords preferred the approach of Lord Goddard C.J. which has not 
been disapproved of as yet, but it is submitted that both approaches 
may be regarded as valid, so much so that it may be said that the 
ordinary definition of political offences permitting non-extradition 
has been extended in two ways. A common offence becomes political 
for these purposes, even if it falls outside the general definition, 
provided (a) it is committed in circumstances in which a political 
offence in the sense of an offence against the state only and as such 
is committed at the same time, and is so inextricably mvolved with 
the latter that the two cannot be separated, or (b) it is committed 
in order to avoid a prosecution for a political offence in the narrow 
eense of an offence against the state only and as such. These exten- 
sions are not contradictory to anything which was said in the pre- 
vious cases. They are extensions by reference to specific circum- 
stances*and objects. Hence, they do not try to revive in any way 
the broad definitions which were rejected in previous cases. 


CONCLUSION 


While the Schtraks case made some contribution towards a broader 
definition of “ political offence,” it is clear that the actual offence 
for the purposes of non-extradition requires delimiting, although this 
may not be easy. There have been several definitions suggested in 
English decisions, although generally these have been said not to be 
exhaustive. It is clear that the idea that an ordinary crime becomes 
a political offence because it has been committed with a political 
object or motive has been rejected. Apart from this the English 
cases give some idea of what should be termed a political offence 
and what is not, though the maximum limit of a definition has not 
been clearly laid down. If the broadest acceptable ideas so far 
expressed are to be used in a tentative description of the meaning 
of the term, so as to give the offender the benefit, the following 
conclusion may be reached. 
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Where a common offence is committed m the course of any 
dispute, not necessarily amounting to a physical or public disturb- 
ance, between the governing party, on the one hand, and another 
party with political aims but not necessarily vying with it for 
power, on the other hand, the merits of the causes of both parties 
being irrelevant, and it is committed with a view to furthering the 

purposes of the party concerned and not for any other purpose or 
from any other motive; or 

where a common offence is committed in circumstances in which 
a political offence in the sense of an offence against the state only 
and as such is also committed at the same time and is so inextricably 
involved with the latter that the two cannot be separated ; or 

where a common offence is committed with a view only to avoid 
a prosecution for a political offence in the sense of an offence against 
the state only and as such, there being good grounds for concluding 
that such a prosecution is imminent or very probable or such a 
prosecution being in progress, the offence is a political offence. 

Beyond this, according to certain judicial pronouncements, there 
may be certam circumstances in which a common offence may 
become a political offence for the purpose of extradition. But in 
keeping with the attitudes of Viscount Radcliffe and Lord Evershed 
in the Schtraks case, it is submitted that these should be considered 
very critically and it is only in the very exceptional case that the 
above definition should be expanded. Certainly there can be no 
expansion to the extent that specific elements have definitely been 
Tejected by the courts. 

C. F. Amenasincue * 
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WITCH MURDER AND MENS REA: 
A PROBLEM OF SOCIETY UNDER 
RADICAL SOCIAL CHANGE 


Tmar Africa is a land of extreme contrasts is the hackneyed 
introduction to every travelogue. One such contrast is between 
those areas where the indigenous peoples have assimilated the 
colonialists’ mores, and those areas where they have not. Now, 
in the blaring morn of independence, the new African govern- 
ments face the task of developing legal, social and economic institu- 
tions which will bring the more backward elements of the population 
into harmony with the demands of twentieth-century industrialised 
society. To what extent is the criminal cal an apt tool to 
accomplish these changes? i 

In the last decades of Empire, the colonial courts were presented 
with this problem in a variety of masks. Perhaps the most per- 
sistently nagging cases are those in which the defendant was tried 
because he killed a supposed witch in imagined self-defence against 
her diabolical craft. With monotonous regularity, courts have con- 
victed, sentenced the defendant to death, and—in the same breath— 
recommended executive clemency. Why this ambivalent result? 
Is there some organising concept which, tolerably with the pattern 
of the criminal law, can resolve the seeming contradiction ? 

To answer this question, we shall examine first the nature of 
witchcraft belief, the defences raised in prosecutions for the murder 
of supposed witches, and the judicial response to them. In an effort 
to find a satisfactory solution, however, we shall have to explore the 
conceptual mazes of mens rea, which is the analytical concept chiefty 
at issue. 


I 


For many Africans, witchcraft belief is an integral part of their 
Weltanschauung, growing out of indigenous theories about the 
psyche.: The Akan (one of the largest West African tribal group- 
ings), for example, postulate man as tripartite. His physical body, 
a mere shell, encloses two indwelling souls the kra, or life-soul and 
the sunsum, or personality-soul.* A wicked entity, the obayi, on 

occasion seizes dominion of the sunsum of a witch. Without her 


1 Field, Search for Seourtty (1960), passim; and see Bvans-Pntchard, Witohoraft, 
Oracles ond ago among the Asands (1087), p. 21 ("A witch performs no 
rite, utters no spell, and possesses no mediane. An act of witchcraft is a 
psychic act '’). : 

2 Meyrowits, The Sacred State of the Akan (1951), p. 24; Rattray, Ashanis 

), p. 46. 3 
46 
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volition, her sunsum makes excursions from her earthly body. Free 
of physical restraint, it attacks the kra or sunsum of its victim by 
sucking it forth secretly from its material ahell. As the kra is 
devoured, sometimes by degrees, sometimes in a rush, so the 
physical body of the victim withers. As the sunsum is destroyed, 
so will the victim’s hope of worldly success disappear.? 

Prior to European overlordship, death, usually im some pecu- 
liarly horrible form, was the invariable punishment for proven * 
witches. The colonial governments, having but recently abolished 
equally barbaric measures against witches in the metropole, 
abolished them in the colonies as well. But superstition nevertheless 
flourished ° albeit now shorn of institutional protection. 

The African who believes in witchcraft is thus faced by a fearful 
dilemma. He believes in witches to his bones." He knows that they 
can destroy his kra or sunsum in sundry mysterious ways, without 
chance for defence, so that both his physical being and his hope for 
earthly success are endangered, as much as by threatened blow of 
panga or spear or matchet. He sees nothing in the societal order 
to which he can appeal for protection. His tradition approves of 
capital punishment for witches. 

Faced by such dread forces, bereft of societal shield, terrified 
by the loss of the values at stake, some Africans not surprisingly 
have struck back in terror and in self-defence. How have the 
common law judges * treated them when they were charged with 
murder ? 


(1928), p. 818. The shocking mode of execution of wixards in Uganda (see 
Hayden, Law and Justios in Buganda (1980), p. 288) was actu used by 
the defendants ın Fabiano (1941) 8 E.A O.A. 96 (Ugande). [Note: place 
names after E.A.O.A. and W.A.O.A. citations indicate country of origin of 


5 Typically, the '' proof '' was by ordeal. Rattray, Ashanti Law and Constitu- 
tion (1920), pP- ; Kingsley, Travels in Wost Africa ason), p. 464; 
Parmnder, Wrichoraft: Buropean and African (1958 ), pp. 177, 178. death 

umba s/o Fundtkilc, 


6 In Afros, as in E , witchcraft su ition seemingly flourishes in times 
of social instabihty, Parrinder, op. oœ., note 5 above, p. 205; runner, 
op. at., 8 above, p. TL Co mado society even more 


1 The judges repes find that the defendant genuinely believed that the 
deceased was a wi who threatened his hfe. Bee, s.g., Galikuwa (1951) 
18 #.A.0.4. 175 (Uganda); Gadam (1054) 14 W.A.O.A. 443 (Nigeria). Many 


Leda Se coeeatad Cale ther are witsline {in gamma. AF die -oaasa," he 
decoased has threatened the defendant. See, ¢.g., Sitakimatata s/o Kimwage 
(1941) 8 H.A.C.A. 67 (Tanganyika). Field, op. ot., note 1 above, is based 
upon i witches made at anti-witchcraft shrines in Ghana. 

s All the formerly British African countries have criminal codes embodying, ın 
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um 

The response of the courts has been practically unvarying: such 
defendants are guilty of murder. But the verdict, with its concomi- 
tant death sentence, is in both West’ and East ° Africa almost 
invariably leavened with a judicial prayer that the executive 
reverse the decision just made. Such a formalised, indeed institu- 
tionalised,™ reliance upon executive clemency at once negates any 
supposed deterrent effect of the death penalty and confesses a felt 
inadequacy for the judicial solutions to the problems posed by these 
cases. 

That judicial solution has been an all but unvarying rejection 
of the various defences urged. Whether the claim is nakedly that 
these defendants lack a guilty mind, or whether an attempt is made 
to fit them within the conventional categories of self-defence, or 
defence of others, mistake, insanity or provocation, it has been 
rejected by the courts. 

` The evisceral response of any lawyer to the killing of a supposed 
witch m imagined self-defence is that the superstition negates mens 
rea. That claim was rejected in Kumwaka Wa Malumbi & 69 Others 
(Kenya). Seventy defendants admitted beating to death an old 
women they believed to be a witch. The court overruled a plea 
that the homicide was ipso facto excusable: ‘‘ For courts to adopt 
any other attitude in such cases, would be to encourage the belief 
that an aggrieved party may take the law into his own hands, and no 
belief could well be more mischievous or fraught with greater 
danger to public peace and tranquillity.” ™ Sixty defendants were 
sentenced to death; ten juveniles were detained.™ 

The more conventional plea of self-defence has not fared better. 
In Erika Galikuwa * (Uganda), the defendant was convicted of 
kiling an unscrupulous witch-doctor. The defendant imagined that 
he heard the witch-doctor’s ‘‘ spirit voice ” repeat a demand for 
ransom on two occasions, at one point with a threat to kill “ by 
sucking your blood.” Terrified, the defendant Killed “ and saved 
my life.” The court, upholding a conviction for murder, pointed 
out that a plea of self-defence was not tenable, for “ it is difficult to 


© Bee, -» Maawole Konkomba Sa amare eka Gadam 
aob) TÅ WAO., 44a (Nigeria) 

10 fee, 6.g., Si s/o Kimwage (1941) 8 EB.A.O.A. 57 (Tanganyika); 
Akope s/o Karouon (1947) 14 BAOA 105 (Kenya). 

11 ‘In dismissing both appeals, we conclude by observing that in all cases 


gush aa this wo ae aware that the glement of Witohoraft as a mitigating factar 
is always taken the Governor in Council” Kajuna s/o 
Mbaka (1 12 R Gtk, ibe Clan Ae 

1s (1988) 14 K.L.R. 187. 

13 Ibid. at p. 180. 

u Cf. » English Law and Moral Law 0%, 98: “ Retmbution in 


punishments is an expression of the communi s disepproval of rime, and 
gis reer ss tae geval serogutten then o disapproval may disappear." 
Piles society 1s expressing its disapproval of crıme when a Brith colonial 
dge sentences the male population of a Kenya village to death? 
) 18 B.A.O.A. 175 anda). 
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see how an act of witchcraft unaccompanied by some physical attack 
could be brought within the principles of English Common Law.’’ 1° 

The defence that the kiling was necessary to save the life of 
another has been equally unavailing. In Konkomba (Gold Coast),'* 
the defendant’s first brother died. He consulted a “‘ juju ” man 
who pointed out the deceased as the guilty witch. Defendant’s 
second brother became ill, and charged deceased with causing his 
illness by witchcraft. The defendant slew the supposed witch. He 
was, of course, found guilty of murder. 

The case may fairly be contrasted with the familiar Bourne.*® 
There the defendant, a socially prominent doctor, was charged with 
committing abortion upon a fifteen-year-old victim of a brutal rape. 
His defence in part was that he had relied upon advice of a psychia- 
trist that, if the pregnancy were permitted to continue, severe 
psychiatric damage to the child might well ensue. The abortion 
was held justifiable. 

The cases are not dissimilar. In each, the defendant honestly 
believed that what he did was necessary to save another. Each 
acted upon the advice of an expert in the relevant field. Yet one 
man was found guilty, and the other exonerated. The only apparent 
difference is that the tribunal believed in psychiatry, and not in 
witchcraft.1° 

Seemingly, it is the validity of the belief under which the defen- 
dant acted which determines his criminality. Discussion along this 
line is usually subsumed under the heading of mistake: to what 
extent will a misapprehension about the true state of affairs 
exculpate a criminal defendant? 

In Gadam * (Nigeria), defendant was convicted of murder. The 
Crown’s case was that he believed that his wife had been bewitched 
by the deceased, whom he therefore killed. The defendant relied 
upon a section of the Nigerian Code, affording a defence for a 
mistake which is both ‘‘ honest and reasonable.” The court con- 
ceded that witchcraft belief was common among ordinary members 


16 Ibtd. at p. 178. Presumably, the cours meant that the ples 1s unavailable 
unless the defendant is te wal 1 Hale 481. In Kasalo [1044— 
R.L.R. 110, the jo. deceased eceased taunted the defendant by telling him that 
he (the deceased) had killed four of defendant's relatives by witchcraft the week 
before, and was the defendant. The claim of self-defence was 
denied, because fe Sea had no immediate fear of death. Accord: 
Kajuna s/o Mbake (1045) 12 H.A.O.A. 104 (Tanganyika) 
17 (1052) 14 W.A.0.A. 286 (Gold Coast). 
18 [1989] 1 K.B. 687. 
19 No less an authority than Lord Hale once charged jary: ‘‘ Thet there 
were such creatures as witches he has no doubt st all; for Aint, the Scriptures 
siictied so much, secondly, the wisdom of all nations had provided laws 
against such persons, which is an argument of ther confidence of such a onme. 
of Parliament which hath provided poniakmenia proportionate Wo the Act 
of Parliament which hath provided punishments Whicker (1008, 8 e quali 
o = offence. . . ."" Trial of the Suffolk Wate 8t.Tr. 
. TOO-701. Accord: 4 Blackstone, Commentaries, pp. 
20 eed) 14 W.A.0.A. 442, 
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of the community, but held that “ it would be a dangerous prece- 
dent to recognise that because a superstition, which may lead to 
such a terrible result as is disclosed by the facts of this case, is 
generally prevalent among the community, it is therefore 
reasonable.” 1 

The critical question is, of course, the standard to be used in 
determining what is “ reasonable.” The measure adopted has 
invariably been not the average man of the defendant’s community, 
but the reasonable Englishman. 

Atb.-Gen. for Nyasaland v. Jackson ** (Federation) states the 
rule with unparalleled bluntness. There the court held squarely 
that the standard of reasonableness of mistake in the killing of a 
witch in imagined self-defence “‘ is what would appear reasonable to 
the ordinary man in the street in England.... On this basis, and 
bearing in mind that the law of England is still the law of England 
even when it is extended to Nyasaland, I do not see how any court, 
applying the proper test, could hold that a belief in witchcraft was 
reasonable so as to form the foundation of a defence that the law 
could recognise.” » 

If mistake has not afforded refuge for these defendants, neither 
has insanity. In Philip Muswi s/o Musola™ (Kenya), the defen- 
dant killed his wife by shooting her with an arrow when she was 
sitting in her kitchen. There had been continual quarrels between 
them for some time, and the defendant believed that she was 
practising witchcraft against him. A psychiatrist testified that there 
was a history of madness and epilepsy in the family and that the 
defendant was probably suffering from a mild depression on the 


1 ere by thes court from ‘Ifereonwe, W.A.O.A. selected judgments for J 
e Docainber 1954, p. 79 (cyalostyled). Accord: Akope s/o Karvon (1947) 
l4 B.AC.A. 108. Cod cen BA ihe that witchcraft has been or is being exer- 
ased may be an honest belief . but the suspicions of the person cannot 
be said to be both honest and reasonable. To hold otherwise would be to 
supply a secure refuge for every scoundrel with homicida] tendencies. '') 
a [1087] R. & N. 448. Accord: Mbombela, [1988] A.D. (8.4.) 269. (“ The 


superstitions or the intelligence of the accused do not enter into the 
question '’); of. Ruka Matengule (1052) 5 L.R.N.R. 148 (four defendants 
carned a coffin through the village; ıb ‘‘ punted '’ at a supposed witch, and 
jumped forward so violently that the witch suffered broken ribs and died. 
A defence of automatism was rejected; a defence based on native custom was 
rejected as being agamst justice, which the court construed as “‘ not being 
against Justice as we people in England see ı1b''). Contra: Wabwire, 1 
A.O.A. 181 at p. 184 Goaasuablantey of belief judged. by comm from 
whıch defendant comes; aenn. A case is stated m 1 Bishop, Cn Law, 


Sih ed., pp. 218-219 from a a DAA Ge ehiah te 
judge charged: ‘‘ The law teed, ono to Eill another to save his ites 
ieee ah the Inter [an Tni, was ın the act of talking away; and 


though they would not themselves oe e deceased with the power attmbuted 
to him, yet if the defendant m good faith did, and this belief was a reasonable 
one in Asm, considering his education and surroundings, is would furnish him, 
under the circumstances proved, a good defence.’ 

23 Ibid. at p. 447. 

24 (1956) 28 H.A.O.A. 622. 
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night of the killing. The psychiatrist believed that the defendant 
knew what he was doing; that he could distinguish right from 
wrong; that what he wes doing was not contrary to tribal law; and 
that the defendant believed that he was justified m doing what he 
did. A defence of insanity was overruled, for 


“©... even if [the defendant] believed that he was justified 
in killing his ife because she was practising witchcr , there 
is again no evidence that such belief arose from any mental 
defect; it is a belief sometimes held by entirely sane 
Africans.” * 


The case which most clearly articulates why witchcraft belief 
per se is not insanity within the M’Naghten Rules, arose, of all 
unexpected forums, in the Supreme Court of the United States. In 
Hotema v. United States, the defendant killed a supposed witch 
im obedience of the biblical injunction. The court approved a charge 
which directed that if the defendant’s belief in witches was simply 
the erroneous conclusion of a sane mind, he was to be convicted; 
but if as the result of a disordered mind, acquitted. Insanity as a 
defence exculpates only when the defect is a function of mental 
disease and not merely of training.” 

Nor does the defence of partial delusion stand on any better 
ground. Under the traditional rule, the facta imagined must them- 
selves be sufficient to excuse or justify the killing.** Since the 
accused does not imagine himself physically backed to the wall, the 
delusion is an insufficient defence.” 


25 Ibid. at p. 625. Contra: Magate s/o Kachehakona [1957] H.A.0.A. 880 
(High Court, Uganda) (defendant killed his father ‘* because he bewitched 
my two sons and killed them, he again bewitched my wife and killed her, also 
he bewitched me and made me impotent . . . He bewitched my goats and 
killed them all, he bewitched my cow which is still sick, he bewitched my 
second wife..." The defendant was medically normal. Held, guilty but 
insane; ‘an African living far away ın the bush may become so obsessed 
with the idee that he is bemg bewitched that the balance of his mind may be 
disturbed to such an extent that it may be described as a disease of the 


mind.’ 

26 186 0.8. 418; 23 §.0¢. 905; 46 L.Ed. 1225 (1901). 

a7 Cf., 2 Stephen's Hist. Orm. Law, p. 168: ‘‘ Anyone would fall into the 
descriphion in question [t.6., msane) who was deprived by reason of disease 
affecting the mind of the power of ing a rational judgment on the moral 
character of the act which he meant to do.’’ Query, whether defendants in 
the witchcraft cases had tho power of passing such a jodgment, 

2 T n Case (1848) 10 Ol. and F. 200 at p. 211; 8 H.R. 718 at p. 728 

e . 

10 Skekanja (1048) 15 B.A.0.A. 168 (Tanganyika) (defendant imagined a devil 

commanded him to nil a boy; he strangled a half-grown lad and beheaded 


be fe ere oraa warae of the Coan) Code, 1000 
(Ghana), s. 27 (verdict of guilty but ınsane indicated where the accused ‘‘ did 
tho aek ee he is eoccused under the influence of an insane 
delusion of a nature as to render him, in the opmion of the jury or the 
court, an unfit subject for punishment of any kina with respect of auoh sn 
act.'") The defence of insanity would probably not be available in the 
witchcraft cases even under the Durham rule (Durham v. United States, 214 F. 
(Qd). 842; 45 A.L.R. 1480). (Defendant legally insane if the defendant did 
the act as a product of mental disease.) 
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The defence of provocation, with one very narrow exception, 
has been equally unavailing.” In Fabiano (Uganda),** defendants 
believed that the deceased was a wizard who had killed members of 
their families. They discovered the supposed wizard, naked, crawl- 
ing about their compound at night. The court found that the 
defendants actually believed that the deceased was then and there 
practising witchcraft against them, and allowed a partial defence of 
provocation. 

“ We think that if the facts proved establish that the victim 
was performing in the actual presence of the accused some act 
which the accused did genuinely believe, and which an ordinary 
person of the community did genuinely believe, to be an act of 
witchcraft against him or another person under his immediate 
care (which act would be a criminal offence under the Criminal 
Law (Witchcraft) Ordinance of Uganda . . .) he might be angered 
to such an extent as to be deprived of the power of self-control 
and induced to assault the person doing the act of witchcraft. 
And if this is to be the case a defence of grave and sudden 
provocation is open to him.” #4 


This is merely a special application of the usual rule which 
reduces to manslaughter a killing done in a provoked passion. 
The standard is always that of the reasonable man of the community 
to which the accused belongs.** And the killing must actually be 
done in the heat of passion engendered by the provocation.™ 

The plea has been unavailing in most of the witchcraft cases 
because there is usually time for passion to cool. But the peculiar 
nature of witchcraft is that it presents an overhanging, omnipresent 
threat., Time in such a case does not cool the passions; it inflames 
them. It was inevitable that provocation like all the other defences 
invoked would not be a useful shield for these defendants. 


30 Mawols Konkomba Goa 14 W.A.O.A. 288 st p. 287 (Gold Coast); 
Kumataaraf Mursei 16 B.AO.A. 117; Sitakimatata s/o Kumwage 
(1941) 8 B.A.0.A. 67 (Tanganyika); Kasalo, [1944-1048] R.L.R. 110; Akobs 
s/o Karwon (1947) 14 B.A.0.A. 105 (Kenya); Kajuna s/o Mbake (1045) 12 
E.A.O.A. 104 ( yike); Kelementi Megnga s/o Ochiong (1042) 10 
B.A.O.A. 49 (Uganda). 

31 (1941) 8 B.A.O.A. 98. 

32 Ibid. af p. 101. It is dificult to understand the requiramen 
which causes the provocation be illegal. Re pee ae the act 


E 
3 
a8 


perf his odious RT pay segs eye ora 
witch orming his odi might cause pession to override reason, 
whether or not a Witchcraft Ordinance prohibits it. 
33 Mensch [1946] A.C. 88 (P.0.); Atte [1050] GLB. 887. (Hold, insults and 
a slap by his wife may be pore or an ilhterate Ashanti peasant); 
. Bedder v. D.P.P. ) O.A.R. 188 (words cannot be provocation). 
common law rules are argely, embodied in the African codes. See, 6.g., 
Criminal Code, 1960 (Ghana), s. 62. 
H Rothwell (1801) 12 Oox 145; Thomas, 7 C. & P. 188; Hall (1928) 2l O.A.R. 
48; Monam v. D.P.P. [1949] A.O. 1; 28 O.A.R. 65. 
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I 


No doubt, the received conceptual patterns of the common law 
could have been manipulated to reach a more equitable result. 
The reasonableness of the mistake might readily have been measured 
against the community from which the accused comes, rather than 
the ‘‘ man on the Clapham omnibus ’’; moreover, there is the serious 
question that the common law requires that the mistake be “* reason- 
able.” 3 It might have been possible to treat witchcraft belief as 
evidence of insanity; so Professor Kenny advocated. The defence 
of provocation might have been extended by recognising that belief 
in witchcraft provides the sort of provocation in which passion may 
overcome reason even after long brooding. Or, finally, it might be 
possible to deal with these cases by specific legislation, as Glanville 
Williams has suggested.*" 

The acceptability of these various solutions might be assessed 
in terms of the ultimate objectives of criminal law. To one degree 
or another, they retain some deterrent function; to one degree or 
another, they identify the defendant as a person who is exceptionally 
dangerous *® and hence the subject of rehabilitative or restraining 


35 Williams, Criminal Law: The General Part (Qnd ed., 1900), pp. 866—888. 
Bee also: Hall, General Principles of Oriminal Lew (%md ed., ) pp. 201 
et seq. (Mens rea a function of the defendant's opinion of the fects, w. 
or not reasonable); Williams, ‘‘ Homicide and the Supernatural’ (1949) 65 
L. 504 (requirement that mistake be reasonable applies only to crimes of 
negl ence); Lewis, ‘‘ Outlook for a Devil in the Colonies’ [1058] Orim.L.R. 

; archell, ‘‘ Unreasonable Mistake of Faci as a Defence in Criminal Lew,” 
80 S.A.L.J. 46; Griffin, 1962 H S.A. 498. Uirement of reasonsbleness 
questioned.) In " icide and the Supernatural,’’ Williams argues that the 
true criterion is snbjecive, not objective. If the defendant intended to kill 
a non-human being, he cannoġ be convicted of, murder, which requires an 
intention to kull s human being. Williams concedes that this Ipeds to 
difficulties: Are witches ‘old women with magical powers, or on the other 
hand . . . not old women at all but magical creatures ın the shape of old 
women?’ Hence he concludes that ‘‘ One has to inquire of the accused what 
are the characteristics of the class to which he believed his victim to belong, 
and one has to decide whether this olsss, ing it to exist, would f 
within the legal definition of the class to be protected.” This test assumes that 
tribalised cans make the distinction $ educated persons do between 
magical and human beings. When an African slays a witch does he belisve 

he is killing the physics! ehell, the kra, the sunsum, or perhaps the wicked 


aT Loc. cit., note 85 above, p. 488 (‘' In the last resort, if a particular superstition 
1s common in a community, it may be best to deal with it by an Hort 
statate so that those labouring under the su tous delusion will 
thet their practices, independently of the truth or falmty of the belief, are 
punishable. ) It may be doubted thst legislation provides any notice of 
Hlegahty, fg es the: Sonne ce the African ush. 

38 The endant in most of these cases om hypothesi is subject to the samo 
superstitions as most of the members of his community, therefore is not 
identifiably more dangerous than they are. Query, the extent to which the 
average man in contemporary indigenous society will resort to killing a 
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sanctions. But they all suffer from a common vice. These cases 
are only examples of a broad spectrum of prosecutions in which 
what is right and proper in indigenous society is criminal at common 
law.?® In all these cases the criminal act is intentional, and the 
defendants cannot, unless the courts ape Procrustes, be fitted to any 
recognised defence. It is as though England had been conquered 
by a nation of Hindus, so that the eating of beef immediately 
became a high crime.*° Would the Englishman who ate his usual 
dinner possess a guilty mind? Can it fairly be said that an African 
under analogous circumstances possesses mens rea? * 

Now there is a sharp dichotomy between our myths about mens 
rea, and the actual requirements of the law. The myth is that 
the criminal law requires the presence of a “‘ guilty mind ” as a 


witch; for to the extant that he does not, to that extent is the 

endant who does kill, identified as more dangerous than the rest of his 
community. In Ashanti society of olden time, the '‘ power of the knife ’’—+.6., 
to inflict capital punishment—inhered ın the Asantehene. Rattray, op. œt., 
note 5 above, pp. 289-200. But there were recognised tribunals before which 
a charge of witchcraft might be laid, so that an individual who believed that 
he twaa bang Tce by a witch had some recourse. In Ghana, there 
are inn le anti-wi shrines which have sprung up in recent 


years, 
39 Bee, ¢.g., Alpha Kanu (1050) 16 W.A.C.A. 90 (Sierra Leone), and Ufuonye 


Enweonye (1050) 15 W.A.O.A. 1 (Nigeria) (whole e co-opers to nll 
on ‘'their'’ section of a mver); A D 8 W.A.O.A. 107 
(Nigeria) (killmg of infant twin); Zanhibe, (8) 8.4. 587 (woman horribly 


* burned witch-doctor who was searing a demon); Lekishon ole Sang’ Are 
(1956) 28 H.A.O.A. 628 Eenya) (d Killed while defending oattle from 
initiates who demanded them as traditional dues); Kof Antw: (1955) 1 
A.B. 29 (Gold Coast) (man shot by elders resisting attempt by 
malcontents to sexe the » traditional l of a chief’s authority); Ukpe 
(1998) 4 W.A.C.A. 141 (Nigena) (a member of one village slain. by a member 
of another; every member of the victim's village swore juju to Kill a member 
of the vilage of the slayer, presumably to scoompeny the vicium on his funeral 
voyage). 

40 ‘' The gross absurdity of enideerin ag apply the substance but particularly 
the forms of our law to the people of India may be best concmved by suppomng 
for a moments 12 Conongoes, Moreland and Pundits, taking therr seats in 
Westminster Hall, inning the administration of justice there and gravely 
assuring the people of land that it was intended merely for their advan 
In the shori spece of one term 6 inhabitant of this metropolis would be 
capi convicted for eating his food, and perhaps it would be no 
more a just retaliation for the capital conviction of a» Gentoo on the 
Coventry Act or one of the Statutes of Forgery." Statement of A. Macdonald, 
Counsel for the East India Company, December 26, 1788 (Ms. Home Misc. 
No. 411, India Office, London; quoted in Michael & Wechsler, Onminal Law 
and its Administration (1940), p. 385 note 8). 

41 In Kichingeri, 8 H.A.L.R. accomplice evidence was accepted although unoor- 
roborated. The court lster commented on that case, saying that ‘It is 
in ing to note that the exceptional circumstance m the Kichsngeri case 
was that because the accomplices bons fide thought they had performed a legal 
and meritonous ect in putting a suspected witch-doctor to death, the court 
concluded that their evidence was not tainted . . . because they were not 
shown to be persons of bad or doubtful character.’’ Khetsho Neghgi (1048) 23 
K.L.B. 86 at p. 87. Presumably the accomplices, for all that they were not 
persons of or doubtful character, were also found guilty of murder and 

condemned to desth. 
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pre-condition to guilt,“* a requirement patently demanded by 
humanitarian and ethical notions.“ But the hard-nosed rule of law 
is that a man is guilty of a crime if he commits it intentionally,“ and 
if he is not within one of a very few prescribed categories—self- 
defence, mistake, insanity, youth, and the like. Mens rea in modern 
law is wholly objective.“* Its ethical content is at best limited. 

The judges’ unease at the results which they have reached in the 
witchcraft cases arises because these defendants seem without 
mens rea in the mythological—t.e., the moral and subjective—sense, 
although they plainly have mens rea in the legal—t.e., the objective 
—sense. Can the contradiction be resolved? Is it possible perhaps 
to generalise from the exceptional defences to find some new 
exception that will fit all these cases? To find a common denomi- 
nator, a brief excursion seems required into the psychology which 
underlies these defences. 


IV 


It is commonplace to conceive of the psychology which provides the 
foundation for the M’Naghten Rules as a constant wrestling match 
between reason and passion.“ The same psychology underlies our 


` 42 "It is true that under the old common law, breaches of the laws of morality 
and orime were much the same. In a mass of cases mens rea involved moral 
blame, and the result is that people have got into the habit of translating 
the wanda’ shone’ roa as eani]. guilky wan, and thinking that @ person ia 
not guilty of a penal act unless in doing what he did he had a wicked mmd. 

That to my ee wrong- Per Shearman J. in Allard v. Selfridge [1 

1 K.B. 199 at p. 187. also Williams, op. cit., note 85 above, p. 
(© Any theory of crminsl punishment leads to a requirement of mens rea... 
However, the requirement as we have ıt in the law does not harmonise 
ectly with any of these theories.) Of. Devlin, loc cit., note 44 below 
(ject definituon of mens rea) with Devlin, ‘‘ Enforcement of Morals” 
) 45 Proc. Brit. Acad. (“I think ıt clear that criminal law as we know it 

is based upon moral principles.’’) 

43 Tumer, ‘‘ The Mental Element in Ormes at Common Law'"' in Radsinowics 
and Turner (eds.), The Modern Approach to Criminal Law (1945), p. 105; 
Williams, op: cit., note 85 above, p. 30; Kenny, op. oit., note 86 above, 
pp. 10-14; Russell on Orime (10th ed., 1950), Vol. 19, p. 25 et seq. 

4t Dornier loo ost., note 43 above, p: 100; Willam, op. of.. note 85 above, P: Al; 
Devlin, ‘' Statutory Offences" (1058) 4 J. Boo. . Teachers of Law 918. 
The shift from the moral notion of mens rea to an ‘‘ objective'’ mons roa is 
ane ey supposed to be otie; with a temporal! ne gir dae Thus statements 

as thoss ın Fowler v. Padget (1780) 7 T.B. 5l4, imply a concept of 
wickedness which could only have meaning if there was consaousness of moral 
guilt. This view is supposed to have been overthrown in the modern oases, 
6.g. Shearman J. in Allard v. Selfridge, note 42 above (‘‘ The true trinslation 
to my mind of mons rea is ‘ omminal intention ' or, to put it ab greater length, 
‘the intention to do the act which is made pens] by the statute or by common 
law.’'') Bee erally Stallybrass, '' A Comperison of the Oriminal Law of 
England,” in Modern Approach, note 48 above, p. 406. 

4s '' Every man runs the risk that a court may decide that what he has done is 
a crime or is immoral, but his bLability does not depend on his own ability to 
make that decision; and his risk is the same whether or not he has any 
idea that what he is doing 1s , or a civil wrong, or a crime. Tumer, 
loo. ct., note 48 above, p. 216. 

46 The literature is voluminous. See, 6.g., Biggs, The Guilty Mind (1958), 
p. 908 st seq. This is, of course, the central target of the medical attack 
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notions of mens rea. An American court once described it as the 
notion that ‘‘ there is a separate little man im the top of one’s head 
called reason whose function it is to guide another unruly little man 
called instinct, emotion or impulse the way he should go.” +7 

The role of the criminal law both m Benthamite and neo-classical 
theory, is to provide, by its sanctions, an incentive to reason 
to follow the right road.** Sanctions must be imposed, therefore, 
whenever an imtentional crimmal harm is caused, unless for one 
of three exceptional causes, reason understandably failed to guide 
passion along the road of legality. First, reason may be withered by 
inherent infirmity. Insanity and youth are the chief examples. 
Secondly, reason in choosing to do the act, may be acting reasonably. 
Self-defence and mistake fall within the category. Thirdly, reason 
under all the circumstances of the case may understandably be 
temporarily overpowered by passion. Provocation is of course the 
principal sort. 

These categories aside, the law punishes a man whose reason does 
not control his passion. Save perhaps in cases of inherent physical 
infirmity the test is invariably that of the reasonable man. If a 
mistake be one that a reasonable man would not have made, it is no 
excuse. If the error be that the defendant failed to act as carefully 
as a reasonable man, he is guilty, whether or not he actually 
perceived the risk.‘ If the issue is whether the defendant foresaw 
the consequences of his conduct, the test is not whether he actually 
foresaw, but whether a reasonable man would have foreseen.” In 
short, the law actually punishes if a man’s reason fails to control his 
actions, save where a reasonable man’s reason would likewise have 
failed, or where the defendant is physically incapable of reasoning.™ 

The reasonable man, however, is a normative concept,®? which 


on the M’Naghten Rules. Zulboorg, ‘' Misconce Hons of Tegal Tasanity | 

phat peie a Caren, serra Bo ; Boyal on on 
ital Punishment 104 287-228, 

«Holi eer: United States, liS E. (2d) 668; certiorari denied, 884 U.8. 852 


18 A AE T A Pt. I, Bk. 1, c 4, in 1 Bentham's Works 
oT eae ed.. 180 


49 Machekequnabe (1897) 28 Ont-Rep. 809 (the defendant, an Indian, 
poriada pumi as guard to defend against a Wendigo or man-es spirit, which had 
soen I tho ar area; he shot and killed his foster-father, w. he mistook for 


the Widigos keld | manslaughter). 

60 D.P.P. v. Smith [1981] 4.0. 200. 

51 Drunkenness is of course a case of physical disability of the mind. By denyi 
oie ie ee a ee a man for the am 
drunkenness, but measure the punishment by the appropriate harm committed. 
The illogio is in the measure of punishment, not the meesure of guilt. 

The objective standard even applies to factual knowledge. '‘ There have 
been s number of convictions, an seated levant holdings i inp that ignorance 


af ordinary fectual knowledge... possad. by every no adult in the 
community, excepi such eccentrics as these defendants, is no defence. Although 
mitigation is undoubtedly frequent, it is assumed that the ignorance is 
‘unreasonable’ and the conduct is held criminal.” Hall, op. oit., note 85 
above, at p. 875. 

52 Wi ' M Provocation and the Reasonable Man ” [194] Orim.L.R. 740 at 


Jax. 1965 WITCH MURDER AND MENS REA 57 


hypostatises not the average man, but the ideal man—i.e¢., a man 
with some, but not the grosser, human failings. It is a statement 
of the judge’s notion of a standard of conduct which the average 
man can fairly be expected to achieve. In the criminal law, the 
concept of mens rea performs a similarly normative function. It is 
a statement of a standard of conduct for the little man labelled 
reason. To state that mens rea is present, is merely to say that 
defendant’s reason failed to act as would a reasonable man’s under 
the circumstances. 

The use of the standard of the reasonable man in definmg mens 
rea resolves a pervasive conflict in the criminal Jaw. On the one 
hand, ‘‘ objective’? mens rea ignores the defendant’s actual 
consciousness of guilt. It finds its social justification not m the 
reformation of individual criminals, but in exemplary deterrence. 
Holmes, an ardent proponent of the objective theory," once wrote, 
“ If I were having a philosophical talk with a man I was going to 
have hanged or electrocuted, I should say, I don’t doubt that your 
act was inevitable for you but to make it more avoidable by others 
we propose to sacrifice you to the common good. You may regard 
yourself as a soldier dying for his country if you like. But the law 
must keep its promises.” * 

This harsh utilitarianism finds its source in society’s interest in 
protecting its individual members. Out of the same regard for 
human beings arises a countervailing humanitarian or moral con- 
sideration. ‘‘ This moral objection normally would be couched as 
the insistence that it is unjust, or unfair, to take someone who has 
not broken the law or was unable to comply with it, and use him as 
a mere instrument to protect society and increase its welfare.’’ °° 

This humanitarian consideration, like the utilitarian objective, is 
partially met by a concept of mens rea modelled upon the reasonable 
man, for ‘* moral wickedness cannot well be imputed to a man who 
behaved as a reasonable man behaves... .’? ** So consideration is 
extended to the criminal, if not for his own idiosyncratic weaknesses, 
then at least for those of the reasonable man. 

The tension between the utilitarian and humanitarian objective 
of criminal punishment thus finds one resolution in the concept 
of objective mens rea. That concept simultaneously serves both 


53 See Hall, op: cth; note 90 abota . 147-152. Hall, while in general 
ent with Holmes’ perception of essential soundness of the objectivity 
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ends: it furnishes a rationale to punish one who fails to meet 
objective norms, and an excuse to exonerate one who failed to meet 
them where most men would likewise have failed. Like many of 
the germinal legal concepts, it resolves the pervasive antagonism 
between social expediency and individual right. 

The success of objective mens rea in resolving this tension 
obviously turns upon how close a fit there is between the reasonable 
and the average man. Where they are fairly congruent (as they are 
in English society), then objective mens rea serves its function 
tolerably well. In most cases, it protects the morally innocent; in 
some cases, the morally innocent may be criminally guilty, but the 
result will not be too shocking; and in the few cases where moral 
innocence is distressingly clear, the executive can spring to the 
rescue. In short, where such congruence exists, there is rarely more 
than a small difference between the morally and the legally guilty."" 

A very different state of affairs was obtained, however, when 
mens rea was cut from African cloth, but shaped to British patterns. 
Then the reasonable man and the average man were continents and 
in some cases worlds apart. Since the humanitarian function of 
mens rea depends upon the narrowness of the gap (although the 
function of exemplary deterrence is indifferent to it), the result was 
that colonial law was devoted almost entirely to the objective of 
deterrence. Put bluntly, in the final analysis colonial law in these 
cases selected its victims without regard to moral guilt; it imposed 
its norms upon the indigenous population by sheer terror. Despite 
the best intentions of judges and administrators, the use of objective 
mens rea based upon English precedents guaranteed that the law 
would be concerned only with deterrence by harsh example.** Mens 
rea, originally a humanitarian concept, became its very opposite. 
But the colonial judges were humane men. So they regularly 
impleaded the executive to save the law from the pit which it had 


sv Cf. Hall, op. at., note 85 above, pp. 166-167 (‘‘. . . since most defendants are 
‘Teasonsble’ men both the objective method of fact-fmding and the objective 
standard of liabidity function accurately and justly ın most cases. In other 
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standard of lability, that standard ın most cases also fits the defendant's 
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Is it possible to find some organising principle which would subsume 
the cases which led to this discussion, and facilitate reaching more 
defensible results ? 

One possible solution would be to model mens rea more closely 
upon the community from which the defendant comes. This, I 
believe, would be macceptable. The Africans who now control their 
own countries, educated as they are to the highest standards of 
European culture, will not accept a pre-scientific standard of know- 
ledge and behaviour. Nor could they, ftor they must build modern 
industrialised societies, and belief in witchcraft and its equivalents 
is impermissible. 

A second possible solution would be to retain as norm the 
standard of educated, twentieth-century, rationalist man, but to 
take into account as a mitigating circumstance on sentence the fact 
that this particular defendant could not reach that standard and 
could not have acted otherwise than he did. This is the South 
African solution, where the practice has always been to treat belief 
in witchcraft as extenuation.*® 

A third, possibly more radical solution, seems indicated. The 
whole doctrine of mens rea arises historically. It bottoms itself upon 
lwo hislorivally derived conditions. The first is that the felony 
verdict not so long ago determined not only guilt, but punishment 
as well—_and the punishment was death. Had it been otherwise, 
moral guilt might have been merely a consideration affecting punish- 
ment. Instead, it became the touchstone of legal guilt. The 
resulting confusion between religious, ethical and legal considerations 
has plagued the criminal law ever since—as the witchcraft cases here 
discussed bear witneas. 

The second historically determined condition for the doctrine of 
mens rea is a system of pseudo-psychology that today is a super- 
stition to which apparently only judges and lawyers subscribe. 
Reason and emotion are simply not independent entities. Man’s 
personality is a unity. No doubt, m the interplay between conscious 
and subconscious, there remains some area in which it is not 
incorrect to speak of free will; but as one descends into the criminal 
classes that area becomes progressively more circumscribed by the 
inevitable. How could a doctrine built on so sandy a psychological 
foundation be more than accidentally valid? 

To abandon the notion of the wrestling match between reason 
and emotion, however, implies a substantial abandonment of 
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deterrence as an objective of the criminal law.” It is at best a 
largely unachieved objective; speaking of the slaying of supposed 
witches, a South African court once sadly confessed: ‘not that 
great reliance can be placed on the severity of punishment alone 
to get rid of the evil... .7% 

If the death penalty did not automatically flow from a finding of 
guilt, and if the objective of exemplary deterrence were abandoned, 
the solution would become easy enough. The guilty verdict would 
mean only that the accused was made subject to administrative 
processes of re-education. The objective of criminal sanction would 
be to rehabilitate the criminal, not to deter others. There could 
then be made available to the sentencing authority a whole host of 
procedures which are foreclosed by an emphasis upon exemplary 
deterrence: re-education, vocational rehabilitation, family counsel- 
ling, compulsory attendance at a job, transportation to another 
part of the country, and the like. The objective of the criminal law 
would become wholly humanitarian, for no man would be regarded 
as expendable in the interests of the state. The actus reus would 
become merely the identifying mark of one who needs to be re- 
educated, not that of the next sacrifice on the altar of deterrence. 


ConcLUsION 


We have come full circle. The original unease of the judges over 
their results forced them to call upon the executive for clemency for 
those just solemnly sentenced. To the extent that such a reaction 
became institutionalised, both the automatic death penalty and its 
presumed deterrent effect were negated. The judges themselves 
thus recognised that the criminal lew is a poor instrument of radical 
social change. 

The independent African states, it may be hoped, will also 
recognise this patent fact. For a colonial court to apply law, which, 
except when relieved by executive clemency, seemed to rule by 
terror, was bad enough. It would be intolerable if the African 
nations sought to implement the radical social change now required 
by the same means. 

The solution lies in the abandonment of the concept of objective 
mens rea, a concept which has a specific historical origin and setting, 


eo ‘' Ultimately . here, 1a no pálntion; nzorpt that of allowi the concept of 
gente te $0 wither away. . In this way, and only in way, can all 


os puniahmen 

of Abinger, ‘* Diminished Responsibility: A Leyman's View ’’ (1900) 
76 L.Q.B. 224 at p. 200. 

61 Fundakabi, pote 59 above, at p. 819. 


Jax. 1965 WITCH MURDER AND MENS REA 61 


and reaches strange and unworkable results when wrenched out of it. 
The new African governments base themselves on doctrines of 
humanism, upon the dignity and worth of the individual personality. 
To retain the doctrine of mens rea in its received form, based upon 
the norms of rulers but not necessarily of the governed, denies that 
basic value. - 

R. B. Sxmuan.* 


ae 


* p.a.(Harvard), LL.B. (Columbia); Senior Lecturer in Lew, University of Lagos. 


CORPORATE PERSONALITY AND SOCIAL 
POLICY: THE PROBLEM OF THE 
QUASI-CORPORATION 


Marriaxp in 1900 took to be “ an orthodox beginning for a chapter 
on the English Law of Persons,” the propositions: “‘ Persons are 
either natural or artificial. The only natural persons are men. The 
only artificial persons are corporations. Corporations are either 
aggregate or sole.” * 

This notion, that there are ‘‘ but two kinds of suable entities in 
law, the individual human being and the corporation,” was stigma- 
tised by Professor H. A. J. Ford as the ‘‘ dogma ” which by and 
large has dominated English courts. Dogma or not, Maitland’s 
proposition remains (with due modern addition of the weaker sex) 
an orthodox starting point. Yet recent cases, including Wilis v. 
Association of Universities of the British Commonwealth* and 
Knight and Searle v. Dove,* disclose an increasing use of the 
“ quasi-corporation ”? by the courts.* 

Mocatta J. had to decide in the latter case whether an action in 
tort, for conversion of the proceeds of cheques, could be brought 
against the London Trustee Savings Bank in its own name. The 
bank had been formed in 1816 one year before the first of a long 
series of statutes concerned with the operation of such banks (of 
which the latest is the Trustee Savings Banks Act, 1964). No court 
had previously decided whether a trustee savings bank could be sued 
in its own name. An action against the bank eo nomine would 
ensure that its funds could be without question attacked in the tort 
action. His lordship accepted counsel’s proposition that ‘* no 
action can be brought by or against any party other than a natural 
person or persons, unless such party has been given by statute, 
expressly or impliedly, or by the common law, either (a) a legal 
persona under the name by which it sues or is sued or (b) a right 
to sue or be sued by that name.” © His lordship classified the 
“ quasi-corporation ’? proper as belonging to the first group. But 


1 ‘* The ration Bole ” in Selected Essays, p. 78, reprinted from (1900) 16 

LOR. 806. pee 

2 Umsnoorporated Non-Profit Associations (1059), p. 115; a valuable study of the 
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Uninoorporated Associations (1988). 

3 [1964] 2 W.L.B. 046; [1064] 3 All E.R. 89. 

4 [1964] 8 W.L-R. 50; [1964] 2 All B.B. 807. 

5 See Mocatta J. [1964] 2 All E.R. 807 at p. 310. 

6 Ibid. at p. 809 (telics supplied). 


62 


Jax. 1965 CORPORATE PERSONALITY AND SOCIAL POLICY 68 


it was sufficient for his decision of the case to place the London 

Trustee Savings Bank in the second.’ 

The problems created by the orthodox analysis have at times 
been acute for English law because of the manner in which it causes 
transactions involving unincorporated groups to be dissected in both 
substantive and procedural terms. Even in apparently simple cases 
of contract, “‘ the pervading influence of the particular transaction 
principle which stemmed from the cases on the clubs of London’s 
West End,” * makes the substantive results unpredictable. The 
contracting parties may turn out to be only the club agents 
personally °; or all the members via their agents; or the members 
by reason of their ratification,’® in each case with or without the 
pledging of the members’ personal credit.11 (The judges came 
eventually to insist that in the ordinary case dealing with these 
clubs, of which they had intimate knowledge, members enjoyed a 
remarkable kind of limited liability, because of an implied condition 
that the members were not to become liable for any sum in excess of 
the agreed subscription! 1) The result might even be no contract 
with anyone,** a direct parallel with the case of the mistakenly 

company.“ Similar difficulties occur m many other 
areas of the modern law—in tort,’® criminal law,!° rating,*" trusts,’ 
and so on. As for procedural problema, the restricted range allowed 
to the ‘representative action’? has increased the procedural 
difficulties (see the new R.S.C., Ord. 15, r. 12, replacing the old 

R.S.C., Ord. 16, r. 9, m substantially similar, if clearer, terms).?* 
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Neither the principles of substantive liability nor the rules of 
procedure have allowed English law easily to evolve ‘‘ some 
technique whereby liability . . . could be visited on the association’s 
common fund without involving a conclusion that the members are 
personally liable.” = ‘The interest of the two recent decisions lies 
in the possibility that they may mark the first adumbration of some 
such technique. 

Knight and Searle v. Dove is, at least, a decision confirming that 
modern judges will, wherever they can, interpret statutes governing 
the operations of particular groups as impliedly granting to them 
either corporate status or, at least, the right to sue or defend in the 
group name. The latter technique has, of course, long been 
expressly available for a few associations (such as partnerships 
under R.S.C., Ord. 81, r. 1, the old Ord. 484). But the old approach 
undoubtedly meant that the court was not entitled to read into a 
statute either corporate status or group name procedural rights as 
implied, unless this was the ‘‘ manifest intent in the legislature.” = 
“Tf you find that a body not incorporated can discharge all its 
duties and exercise all its rights without treating it as an incor- 
porated body, you have no right to treat it as incorporated.””™ In 
1927 that approach was still found in authoritative judgments.» In 
the same way mere registration of an association under a statutory 
scheme did not by itself imply that it acquired any of these 
incidents, not even a procedural group-name. For example, in 1918, 
the Court of Appeal refused to allow an action against an association 
registered under the War Charities Act, 1916, in its own name. 
While it was true, as Scrutton L.J. remarked, that the Act said 
nothing ‘‘ as to the ownership of property or service of process—no 
reference to suing or being sued,” * the statute did refer to ‘‘ the 
charity ” almost in the manner that the trustee savings bank 
statutes refer to “ the bank ” (e.g., 8. 8 (iii): ‘* moneys received by 
the charity shall be paid.’”) and the registered charity did have 
funds contributed by members, and presumably also had a staff 
acting under the directions of the committee required by the 
statute. Bloom’s case may be taken as the typical response of a 
strong court in 1918 where the association in question was not a 
trade union. Today, however, if the court finds an institution or 
group operating pursuant to statutes, owning property (albeit 
through trustees), with its own staff, posseasing a protected name, 


20 Ford, op. oit., p. 89. Bes his discussion of the New York and U.S. Federal 
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and carrying on activities which (were it expressly incorporated) 
from time to time could involve it in legal actions as plamtiff or 
defendant, the court will tend to imply for it either corporate status 
or procedural rights into the statutes concerned. Roxburgh J. held 
the War Damage Commission to be a “ quasi-corporation.”” in 1956, 
largely because sections of the Act spoke of ‘ the commission .”’ 
“ Parliament,” he remarked, ‘‘ has recently shown an increasing 
fondness for creating quasi-corporations.” *° 

But it is the attitude of the courts which has changed, not the 
silent innuendo of the legislature; and the trade union cases have 
been the catalyst to the change. Mocatta J. held that the factors 
listed above “ in themselves would incline me to the conclusion that 
it followed by implication from the statutes that the institution 
could be sued in its own name in tort.” * A close inspection of the 
statutes governing trustee savings banks confirmed him in this 
conclusion, largely on the ground that the Act of 1954 seemed to 
envisage actions against, or liability in, ‘‘ the bank.” The con- 
clusion is, no doubt, not an unreasonable one. But there is scarcely 
the “ manifest intent ” in the legislature; and the bank could 
certainly discharge all its functions without either incorporation or 
procedural name. It might surely be argued that if the Acts had 
meant to give either, they would have said so. There had been 
plenty of opportunity to do so since 1816. Mocatta J. did not, 
it is true purport to find an implied incorporation, as Roxburgh J. 
had done. It was sufficient to his purpose to decide that the 
factors mentioned—the name, the property, and the staff and so 
on—indicated prima facie that the statutes impliedly “ intended ” 
to give to the bank a group-name for procedural purposes so that it 
could be sued in tort. 

The line of authority in which the change of judicial attitude , 
first occurred, and on which Mocatta J. relied, was mainly concerned. 
with registered trade unions. The attitude of the judiciary towards 
those organisations differed very considerably from the attitude 
which they exhibited towards West End clubs and war charities. 
The procedural difficulties about representative actions in tort were 
swept aside. The old authorities disclosed objections to representa- 
tive actions being permitted either where the claim was for 
unliquidated damages or where the action was one of tort.** After 
an initial genuflection in the direction of that authority,** the judges 
determined that these objections should not lie in the path of 
representative actions in tort against trade unions. First, the 
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objection to tort actions was overturned *; secondly, later cases 
have taken the Taff Vale case to mean that a representative action 
might lie (were it not for s. 4, Trade Disputes Act, 1906) even for 
damages for tort, a proposition which now seems to apply to un- 
incorporated associations generally ao long as the stringent conditions 
of R.S.C., Ord. 15, r. 12, can be met.*° 

The same authorities, notably the Taff Vale case ** also supported 
the view that an action could be brought against the name of a 
registered union, because of an implication in the Trade Union Act, 
1871, s. 6. The judge-made “ unlawfulness ” of trade unions 
which persisted until they were relieved of the restraint of trade 
doctrine by the Trade Union Act of 1871 (the Act which permitted 
voluntary registration), was here the decisive factor. After 1871, the 
Judges could no longer visit them with common law illegality; but 
they could, would, and did, seize on the silent statute of 1871, and 
wring from it a “ capacity ” to be sued sufficient to fix union funds 
with liability. It is still disputed whether what. the courts have 
implied into the Trade Union Act, 1871, s. 6, is merely a 
procedural group-name, or a “ quasi-corporate ” status in substan- 
tive law. In Bonsor v. Musicians’ Union,™ Lords MacDermott and 
Somervell took the former view, but Lords Porter and Morton the 
latter. Lord Keith’s view was uncertain, probably the former.>? 
At first, the group-name was considered (as Lord Lindley saw it) 
asa kind of bracket, replacing the need to name representative 
defendants. It is not clear whether the device can be satisfactorily 
analysed in that fashion. Lord MacDermott’s speech in Bonsor’s 
case * revealed the problems thereby involved, not least that of 
restricting the damage to union funds rather than each member’s 
personal assets as well, But it is clear that that view differs 
materially from the “ quasi-corporation ” view under which the 
registered (but not the unregistered) union can be a party to a 
contract, conveyance, and the like. It may be thought unlikely 
that a statute which in 1871 demanded trustees for an association 
impliedly intended to give it also “ quasi-corporate ” capacities on 
registration—especially when it could de-register at will! -But so 
two Law Lords held. Mocatta J. did not need to decide such 
questions. Nor did he consider the lack of a “ membership ” 
necessarily a distinction between the registered trade union and the 
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trustee savings bank: “the range of ‘ quasi’ or ‘ near’ corpora- 
tions arising from statutory provisions, as well as of bodies expressly 
incorporated, varies enormously in what may be called its 
membership.” 34 

The radical departures made by the courts in the trade union 
cases have, then, given the modern judge precedent from which to 
imply into any statute that deals with particular associations or 
institutions the grant of a procedural group-name, where they have 
a name, own property and employ staff, under the provisions of, or 
within a framework created by, that statute. Mocatta J. did 
not need to go any further; but it seems clear that the judges may 
well do the same today as regards ‘‘ quasi-incorporation ° for 
purposes of substantive law, as Roxburgh J. did with the War 
Damage Commission in 1956. 

But what if there is no such statute? Or what if the statute 
does not deal with the association directly, but only with the 
transaction in which the association has become embroiled? Mocatta 
J. it will be recalled, spoke of corporate status or procedural rights 
being “ given by statute, eapressly or impliedly, or by the common 
law.” Examples of “ common law incorporation,” where no statute 
impinges at all are hard to find—im general being limited to corpora- 
tions sole such as bishops. Indeed, any general use of that technique 
by the judges would infringe basic principles. On occasion, how- 
ever, the judges have used the fiction of a “lost grant” to 
incorporate a group, ¢.g., to validate a profit à prendre claimed by 
a fluctuating group of inhabitants.* Usually such “ common law 
incorporations ” have been rather desperate devices to carry the 
court to a desired conclusion. The peculiarity of Willis v. Associa- 
tion of Universities of the British Commonwealth > is that the 
device made it more, rather than less, easy for the Court of Appeal 
to reach its goal. 

The applicants were tenants of the top floor of premises owned 
by the Association, which was a registered limited company set up, 
inter alia, to provide a secretariat for the United Kingdom Vice- 
Chancellors. In 1961, the U.K. universities ‘‘ faced,” as Lord 
Denning M.R. put it, “ with a pressing problem . . . tremendous 
overlapping and waste of effort”? in student applications, set up 
U.C.C.A., the Central Council for university admissions, with a staff 
of forty. The council was equipped with “ computers and mechani- 
cal devices ”? and installed in the lower floors of the same premises. 
The company kept all the accounts, employed the staff and so on; 
but the Council was treated separately and “‘ the accounts are drawn 
up as if the council were an independent body.” The Council’s 
work increased so much that it urgently needed the top floor, 
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and in 1968 the chance to get it arose. The Association was to be 
carried on by a new corporation, one to be set up by Royal Charter. 
The company, therefore, resolved to go into voluntary liquidation; 
it also gave notice to the tenants. The tenants applied for a new 
tenancy under the Landlord and Tenant Act, 1954, but the landlords 
resisted the claim on the ground (as the Act allows) that they 
intended to occupy the premises for the purposes of their 
“ business.” The tenants controverted this claim on a number of 
grounds. 

First, could the company say they intended to carry on their 
business on the premises when they were in course of winding-up 
and handing over to the Chartered Company? They could, said the 
Court of Appeal, despite section 281, Companies Act, 1948, which 
enacts that such a company shall cease to carry on business except 
so far as may be required for the beneficial winding up. “ Beneficial 
winding up ” can include the carrying on of a business in order to 
ensure a smooth take-over, especially with a non-commercial enter- 
prise of this character. Furthermore, the Act of 1954 did not Bay 
for how long the business had to be carried on. An intention to 
carry it on for a short time and then sell it might not suffice; but it 
could not be any objection that it would soon be given away by the 
landlord, or bequeathed (e.g., “‘ to his son as a family arrange- 
ment,” per Lord Denning M.R., as opposed to a “ transfer to a 
purchaser for cash ”—a fine illustration of the way in which judicial 
ethics may be called im to resolve difficulties in the most closely 
drawn legislation). Realist concepts of corporate personality, which 
always delight in analogies between the body corporate and the 
human body,** pervade the judgments. Salmon L.J., for example, 
says that if it was the intention of a human landlord “ to occupy the 
premises and carry on business there as long as he lived or was 
physically capable of doing so, his rights under the Landlord and 
Tenant Act, 1954, could not in my judgment be defeated by showing 
that his expectation of life, or of retaining his strength, happened 
to be very short.” So it was with the landlords here (the company) 
which intended to occupy the premises “ virtually for the rest of 
their life >>! (Even allowing the analogy, the parallel human 
case might have been thought to be, not senescence, but suicide 1) 

The tenants raised yet another obstacle: the landlords intended 
to occupy not for their business activity but for the activities of 
the Council, U.C.C.A. The orthodox legal answer to that argument 
might be just to deny the separate “‘ existence ” of U.C.C.A. but the 
Court of Appeal adopted a different tack. Even if the Council were 
& separate entity, the premises would be occupied for the purposes 
both of the Council and of the company (which would conduct the 


36 Boe panne LJ. in Bolton (Enginsering) Oo., Ltd. v. Graham d Sons, Ltd. 
1 


. 159 at p. 172. 
ar toed] 3 Ali BR 90 af’ p 46, 
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activity of providing accommodation, equipment and staff for 

U.C.C.A.). The 1954 Act would be satisfied, since any “ activity ” 

is there included within the term ‘‘ business.” 

Pearson L.J. asserted: ‘“‘ The council is in some respects a 
separate entity.”? Salmon L.J. said: ‘‘I am prepared to assume 
(and indeed I am inclined to agree) that the council is a separate 
entity . . . the landlords and the council are in a sense partners, 
one concerned with administration and the other with policy and 
they both occupy and carry on their respective activities on the 
premises.” ** (One’s mind turns at once to associated companies, 
for example, a holding and subsidiary company). Lord Denning 
M.R. quoted the words of Dicey to which he has referred before *°: 
“ When a body of twenty, or two thousand, or two hundred 
thousand men bind themselves together to act in a particular way 
for some common purpose, they create a body which by no fiction 
of law but by the very nature of things differs from the individuals 
of whom it is constituted.” “* He added: ‘‘ This fact has now been 
recognised by the law. A trade union (which is a body unincor- 
porate) is a separate entity: see Bonsor v. Musicians’ Union.“ I 
think that it would be right to recognise that this council is a 
separate entity.” 4 

His lordship’s argument does not there derive directly from any 
statutory source. The court was faced, it is true, with the Landlord 
and Tenant Act, 1954, which in‘section 28 (2), does speak of 
business aa “ any activity carried on by a body of persons whether 
corporate or unincorporate.”? To that extent the Act does provide 
some ground for regarding the Council as a separate “‘ body ” for 
its purposes. The Interpretation Act, 1889, also seems to include 
unincorporated bodies of persons as included in the term “‘ person.” 
But the Act of 1954 scarcely compelled the court to regard U.€.C.A. 
as a “ separate entity ’; and their lordships’ arguments are all 
phrased in general terms of what may now be called the modern 
judicial idiom. Certainly, Dicey was not talking just about the 
interpretation of housing legislation. 

The court’s decision that the Council was a separate entity but 
that, even so, the landlords were not thereby defeated because the 
two ° bodies ” both pursued “ activities ° on the premises in joint 
occupation, is of great importance too in problems concerning the 
“ corporate veil’? and “group enterprise.” In Tunstall v. 
88 Pearson L.J. ibid. at p. 48; Salmon LJ. at pP: 44-45. 

39 In Bonsor v. Musicans’ Union [1954] Oh. 479 at p. 507, where he also quoted 
Mr. Balfour's tart reply to a backbencher who denied his description of trade 
unions es ‘corporations '’: “I know that; I am talking English not law.” 
(Maitland, Collected Papers, Vol. IL, p. 808). 

40 (1907) 17 Harv.L.B. 511 at p. 518. 

41 ase) A.O. 104. His | p is presumably referring to registered unions. 

9 All B.R. 90 at p. 42. It may be respectfully sug that Bonsor’s 

Case gives Do ground for saying that law has ised Dicey’s proposition 
since it reste squarely on the interpretation of the e Union Acts, 1871- 
19876, But it is of note that us lordship retains the description “ body 
unincorporate '' for the registered union. 
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Steigmann,® for example, Mrs. S. failed in her attempt to resist 
her tenant’s application for a new tenancy because she had con- 
verted her business into a limited company. She did not intend to 
occupy for her business, said the Court of Appeal, but for the 
company’s business. The fact that she controlled the company 
completely was neither here nor there. The judges held closely to 
Salomon v. Salomon +4; Ormerod L.J. saying departure from it was 
“ dangerous ” and only made when the company was a “ facade ”’; 
Danckwerts L.J. (who has probably been the leading modern 
judicial exponent of ‘‘ piercing the corporate veil” in modern 
cases **) agreed, though with “ some reluctance.” 

But could Mrs. S. have succeeded by claiming that she and her 
company were ‘‘ partners ’?? The decision in the Willis case appears 
to give groups of “‘ entities,” such as holding and subsidiary com- 
panies, preferential treatment compared with the small incorporator 
and his one-man company. Or did Mrs. S. lose her case because she 
claimed that she wanted to occupy for her business (whereas it was 
the company’s), when what she should have said was: ‘‘ I intend to 
occupy in order to provide accommodation for this little company 
which will run its business there °? The questions illustrate once 
again the urgent need for some clearer principles governing the 
** piercing ” of the corporate veil.*® : 

Lastly, it may be thought curious that these modern develop- 
ments in the case law are accompanied by jurisprudential theories 
which might justiflably have been expected to be quietly forgotten. 
Realist theories of “‘ corporate personality ’? after all, begin with 
the question: ‘* What is a corporation ?” and answer “ A corpora- 
tion is. . . .”? ending (usually) “ by the very nature of things.” 
That such theories can be given the respectability of the bench ten 
years ‘after Professor Hart destroyed whatever life they had left is 
an interesting quirk of legal history.*’ Realist jurisprudence involves 
no investigation of the ‘‘ nature of things ” but an assertion that 
groups ought to be spoken of as “‘ entities ” (for either procedural 
or substantive purposes). Its language sustains important decisions 
of social and legal policy, with which analytical theorising 
(“‘ fiction ” theories, and so on) is scarcely concerned—decisions 
about when this ‘‘ Charlie McCarthy of the law ” should be set 
talking.<® 2 
43 2] 9 . 598. 

i bbe; Moi Wells, Lid. v. Ministry of Local Goo 
Gh.’ 198; Be Greater London Pr perties, Ltd. [1960] 1 WLR WaS aa 

46 Bee (1960) 28 M.L.B. 668 as p. The Jenkins Committee, 1962, may be 
said to have lost an important opportunity in failing to make any recommenda- 
tions an this whole question. 

47 Bee H. L. A. Hart, “Definition and Theory in Jurisprudence" (1984) 70 


L.Q.B. 87, expecially pp. 49-60. 
40 Mt Badin “ The oo to person is the Charlie MoOarthy of the law since 


hike a ventriloquist’s igh it merely seems to and tho words it uses 
are really the words of its manipulator." (1988) 51 Herv.L.R. 1141 at 
p. 1160, note 12. 
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« Analogy with a living person and shift of meaning are, there- 
fore, of the essence of the mode of legal statement which refers to 
corporate bodies,” said Professor Hart.** The rules of law then 
concerning incorporation direct the judges when they may speak 
“as if ” they were dealing with a human person, and how far the 
‘“ analogy ” may be pressed (whether only for procedural purposes, 
or for all purposes, and so on). When, therefore, the courts turn 
to an extensive implication of corporate incidents, they are making 
a serious and fundamental decision of policy, a judgment of value 
that cannot be derived from the nature of things. The particular 
decision in Knight and Searle v. Dove will probably be widely 
approved; and in the Willis case, judicial agility was able to 
surmount the hurdles that the new policy of implied quasi-incorpora- 
tion had erected. But it may be asked whether the policy issues 
involved in these developments make them suitable for judicial 
innovation built upon a shaky foundation of philosophically suspect 
realism. Oddly enough, it seems unlikely that the judges could 
even then reach Professor Ford’s “ object-entity ’’ analysis of the 
wholly unincorporated association (where no statute at all 
intervenes). 

The tenor of these judgments makes it clear that the judges are 
now willing to seize on slender evidence to treat a body or institu- 
tion as a legal “ entity.” If Parliament is in future to legislate 
against the novel background that every ‘* body ” with a name, 
staff and separate accounts is to be treated as either a full “ quasi- 
corporation ”?” or a body with a procedural name, certainly if it 
operates under statutes, and possibly even if not, it would be better 
for that background itself to be regularised by an Act of Parliament. 
Indeed, is it not time for a proper study-project to be launched 
preliminarily to the reform of our “law of associations °”? Hes the 
time not come for the “‘ representative action,” the unincorporated 
association, the “‘ entity,” the ‘‘ quasi-corporation,”? the ‘ near ” 
corporation (‘ call it what you will,” as Lord Porter exclaimed in 
Bonsor v. Musicians’? Union ™) to be covered by a general statute 
concerning procedure and rights in respect of actions by and against 
all ‘ bodies ” which are not within the conventional boundaries of 
corporations? If this area of law is not clarified, we shall soon find 
that a court can “ call? many bodies “‘ what it wills.” Justice 
may thereby result in particular cases; but such a state of affairs 
would scarcely be law governed by statute and precedent. Reform 
by legislation after a study of the policy issues involved would have 
untold advantages here over the veiled manoeuvres which make for 
changes of social policy in the case law. 


K. W. WEIDDERBURN.* 


49 Op. oit., p. 5. 

s0 [1958] A.C. 104 at p. 18L 

* .A., LOB.; Sir Ernest Cassel Professor of Commercial Law, London Schoo) 
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STATUTES 


CriwmaL PROCEDURE (RIGHT oF Rerty) Act, 1964 
CRIONAL Procepure (Insantry) Act, 1964 


THESE two statutes carry into effect, with a few alterations, the 
Third and Fourth Reports of the Criminal Law Revision Committee.t 
It is probably too early to assess their effect on criminal trials, but 
the first, which gives the defence the right to make the last speech 
to the jury, may encourage judges to make greater use of their 
power to comment adversely on the defence’s failure to call certain 
witnesses. In some cases this may be unfair, because the defence 
does not normally have the same ease as the prosecution in securing 
the attendance of witnesses, or in obtaining advance notice of their 
evidence. The existing procedure for compelling attendance is 
complicated and obscure,* and until the Committee’s recent pro- 
posals * in this regard are implemented, it is probable that the 
defence will have to rely on the willingness of the police to conduct 
inquiries on its behalf. This assistance is rarely very fruitful if the 
defendant is in custody and has only a hazy knowledge of the 
identity or the whereabouts of a potential witness. Furthermore, 
the disadvantage of having a potential witness interviewed first by 
the police is obvious. Quite apart from these factors, a judge may 
not always appreciate the real dilemma facing the defence if an 
adjournment must be requested at a crucial stage of the trial in 
order $o secure the attendance of a witness whose evidence may only 
serve to forestall adverse judicial criticism of the kind mentioned. 

The Act follows the form of the draft Bill annexed to the 
Committee’s Report, but it is a pity that more consideration was 
not given to the significance of opening speeches. If trial by jury 
is to be retained, should not the defence be allowed, if it wishes, to 
make an opening speech before any evidence is called so that the 
jury can be informed in advance of all the issues which it must, or 
may have to, determine? At present, the significance of questions 
and answers in cross-examination often passes unnoticed by the jury 
because their relevance is not immediately apparent. 

The second Act differs slightly from the draft Bill annexed to 
the Committee’s Fourth Report, and in the main the amendments 
do not call for extended comment. The clarification of the factors 
to be taken into account when considering postponement of the 


1 Omnds. 2148 and 2149 (September, 1968), noted at (1964) 27 M.L.R. 208. 

2 Perj and Attendance of Witnesses (Criminal Law Revision Committee: 
Sixth - Gmnd. 2465 of 1964), paras. 90 to 32. 

3 Ibid. paras. 41 to 45. 
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preliminary issue of fitness to be tried * is to be welcomed, but one 
may regret the rejection of the Committee’s proposal that the court 
should have power to order the immediate release of a person found 
insane, if it were thought safe to do eo. That decision will now be 
left to the Home Office.* The Court of Criminal Appeal will have 
some discretion in such cages if it thinks that the appellant should 
have been acquitted on grounds other than that of insanity but is 
nevertheless in need of observation on account of his mental 
disorder.” Curiously, the court has no similar power where it 
Teaches the same decision in regard to an appellant who was found 
unfit to be tried. Since any such finding must necessarily relate to 
the most recent condition of the appellant, the need for such power 
is a fortiori greater. 

In spite of these defects the Act should remove many of the 
possible injustices and some of the complexity of the former 
procedure. Its consequences cannot as yet be measured, but if it 
leads to a wider use of the defence of msanity one may reasonably 
hope for a more progressive approach to criminal responsibility in 
general, which today is still too closely linked with arguments about 
Capial pünidirent, Brenarp W. M. Downey. 


OBSCENE PUBLICATIONS Act, 1964 


Since the beginning of 1961, when certain import restrictions on 
printed matter (which had been imposed for balance of payment 
reasons) were lifted, large quantities of cheap paper-backed porno- 
graphic books and magazines’ surplus to the domestic market in 
the United States have been flowing mto the United Kingdom. 
Customs authorities have seized no less than a million Books, 
representing over 1,000 titles, and a further 860,000 books have 
been forfeited by magistrates’ courts under the revised procedure 
embodied in the Obscene Publications Act, 1959.1 But the flow 
of such material continues; moreover the sale of obscene 
photographs and film strips has not abated.? 

At the same time, the Act of 1959 has come under interpretation 
in the courts, and has proved deficient in three respects. First, 
sales to police officers has been held to be insufficient evidence of 
publication, where it was shown that the police officers in question, 
by reason of their experience in connection with the suppression of 


4s. 4 (2). 

5 Beo Omnd. 9149, para. 84. 
6 

T 


s. 6 (1). 

s. 5 (2). If the court allows an appeal an appellant found unfit for trial 
Sad erie Lim to bo ete tte er his continued detention under the | 
Mental Health Act, 1950, s. 4 (6) (0). 


See (1960) 28 M.L.R. 285, for a renew of the Act, by the present writer. 
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74 THE MODERN LAW REVIEW Vor. 28 


obscene publications, were not susceptible to corruption by the 
materials supplied to them.? Secondly, the offer for sale of obscene 
matter by display in a shop window has been held not to amount 
to publication for the purposes of the Act, being regarded as merely 
an invitation to the intending buyer to go in and make an offer, 
following strictly the ordinary rules of the law of contract. Thirdly, 
the courts have held that the forfeiture procedure cannot be applied 
to photographic negatives from which prints could be made, where 
it was not intended that the negatives themselves should be sold.’ 

The present Act was introduced with the limited object of 
remedying the defects which had come to light in these three 
respects. It was claimed that the police had been seriously hampered 
by these restrictive rulings, and that amendments should be made to 
the law as a matter of urgency. While one can accept the need 
to give the matter prompt attention—on the subject of the offer 
for sale of offensive weapons there has already been amending 
legialation—one is bound to wonder whether the sections of the 
present Act provide the most suitable remedy. They are somewhat 
strangely drafted in several respects, and may give rise to difficulty. 
In Parliament, Opposition speakers hotly contested the wisdom and 
propriety of the new offences created. 

Section 1 makes it an offence, punishable on summary conviction 
or on indictment, to have an obscene article for publication for gain. 
This is created by the insertion of @ new phrase in section 2 (1) of 
the ‘Act of 1959. Then the section goes on to provide, by section 
1 (2), that a person ‘shall be deemed to have an article for 
publication for gain if with a view to such publication he has the 
article in his ownership, possession or control.” Section 1 (8) (b) 
provides that the question whether the article is obscene shall be 
determined by reference to such publication for gain of the articles 
“ag in the circumstances it may reasonably be inferred [the defen- 
dant] had in contemplation and to any further publication that could 
reasonably be expected to follow from it, but not to any other 
publication.” Section 1 (8) (a) provides that the defendant shall 
not be convicted for the new offence created by section 1, if he 
proves that he had not examined the article and had no reasonable 
cause to suspect that it was such that his having it would make 
him liable for the offence. 

Serious doubts were expressed in the parliamentary debates 
about the provisions of this section. It was argued that it extended 
the criminal law too far in the direction of making the mere posses- 
gion of an article an offence, and that this meant that mere acts of 
preparation would become criminal, which is contrary to principle 
in English law. One might comment that the danger stemming 


3 R. v. Clayton and Halsey [1968] 1 Q.B. 168. 

4 Mella v. Monahan ] rim. L.R. 175, folowing Fisher v. Bell [1981] 1 
Q.B. 894 (the case about offering fliok-knives for wale); 

s Straker v. D.P.P. [1068] 1 Q.B. 926. 
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from legislation of this kind has been amply demonstrated in the 
recent cases where allegations have been made against the police 
of planting offensive weapons. Perhaps it is not so likely that 
obscene books or photographs will be planted, and it is diffcult to 
see how effective social control over certain kinds of activity can 
be secured without legislating against possession, ¢.g., dangerous 
drugs, explosives, and the like. On the other hand, one is entitled to 
think that literature is m a different category: as one speaker in 
the House of Commons put it, the freedom to read is a good deal 
more important than the freedom to carry flick-knives.* No one 
in the debates appears to have questioned the correctness of the 
judicial decisions which had caused all the trouble (on the ground 
perhaps that it would be academic to do so) but there is at least 
a possibility that two out of the three cases could have been decided 
differently. It is certainly true that the necessary changes in the law 
could have been carried out with simpler and less objectionable 
provisions." 

Section 2 extends the reach of the law relating to obscene 
publications to cover ‘‘ negatives, etc., for production of obscene 
articles,” to use the words of the marginal note. It is also provided 
that, for the purpose of any prosecution for obscene libel or any 
forfeiture proceedings, questions of the obscenity of such articles 
shall be determined on the same basis as if one were considering 
the articles reproduced or manufactured therefrom, and the likely 
publication which can be inferred from the circumstances.® 

Here again, as in section 1 (8) (b), the test is the publication 
which is reasonably likely m the circumstances, but no more than 
that. Both sections exclude any other publication for the purpose 
of arriving at a decision. Thus while it might be fair to mvite a 
court to consider that a manuscript of an obscene book might lead 
to publication as a paper-back or a hard-covered book, one might 
be going too far to invite inferences going beyond that, such as the 
possibility that it might be serialised in a newspaper or that 
someone might buy the film rights. Likewise, negatives might be 
expected to be made up into prints of the same size or similar, but 
not blown up into posters, for use m advertisements or obscene 
exhibitions. The idea here seems to be to protect the possessor 
from unfair or unreasonable inferences about the use to which the 
material is to be put, while at the same time avoiding what we 
may call the purely subjective test. 

This is all that the Act contains. It was strongly urged that 
this was not enough, and that provision should be made for a 
person summoned in the magistrates’ court in connection with 
forfeiture proceedings to have a right to jury trial rather than 
adjudication by that court if he so desired. This was especially 


s Mr. Roy Jenkins, u.p., loc. oit., at col. 1178. 
7 Mr. Niall MacDermot, Q.0., u.p., ibid. at col. 1155. 
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desirable where the author or publishers of a book wished to avail 
themselves of the defence under section 4 of the Act of 1959 
concerning literary merit. AIN the amendments designed to secure 
this right were defeated in both Houses, but the Opposition did 
secure a verbal assurance solemnly given on behalf of the Attorney- 
General that where the prosecuting authority had evidence of a 
deliberate breach of the law, or a breach of the law and a determina- 
tion to persist in that breach, would ordmuaiily pronesd by way of 
prosecution rather than by forfeiture proceedings.’ This was 
coupled with a statement of the ordinary policy of the Director of 
Public Prosecutions in this matter, and as Mr. Niall MacDermot 
said m the House of Commons, this assurance “ certainly carries the 
matter a considerable way.” 1° Assurances were also given concern- 
ing the right of the publisher to be tried alone and not in the 
company of some retailer, and for the avoidance of using the law of 
conspiracy as a means of circumventing the Acts and in particular 
the statutory defence under section 4. 

This pressure for a right of jury trial stems from the way in 
which the case of the re-publication of Fanny Hill was dealt 
with recently, by means of forfeiture proceedings in a metropolitan 
magistrates’ court. While one can appreciate the strong feelings of 
the defendants and their advisers and supporters that they were 
unfairly denied the verdict of a jury on this matter, it is only fair 
to point out that, as the Solicitor-General observed, this book had 
already been the subject of forfeiture proceedings many times, and 
had led to three convictions on indictment. But all these were 
pre-1959, and one is bound to conclude that the new publication 
would have been better tested the other way in the light of the new 
law. “At the same time, one can see that the battle against disrepu- 
table publishers would be lost if many or all of them claimed jury 
trials and separate verdicts in respect of the separate books which it 
is sought to seize and condemn. We are dealing here with objection- 
able material by the ton, with hundreds of titles involved. It 
remains to be seen whether the undertakings wrested from the 
authorities will enable reputable publishers defending books of some 
literary pretensions to get themselves prosecuted rather than 
summoned in the magistrates’ courts. The procedure they should 
follow to be sure of this was ably described by Mr. MacDermot in the 
Third Reading Debate in the House of Commons. It may well 
be that we shall see eventually that it would have been better, as 
Mr. Roy Jenkins and others had urged, to have put it in a statutory 


form. 
J. E. Hari WLAS. 


9 H.0.ParL Deb., Vol. 608, col. 802, July 7, 1064. 
10 Loo. cit., supra, col. 807. 
11 H.0.Parl.Deb., Vol. 698, col. 881 et seq. 
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Hrer-Pourcuase Act, 1964 


Forruer reform of hire-purchase law has been in the wind for some 
time. Simce Ellen Wilkinson’s Hire-Purchase Act of 1988 radically 
changed the law in respect of those hire-purchase agreements to 
which it applied, there have been two statutory amendments 
of the law: the Hire-Purchase Act, 1954, the main effect of which 
was to expand the financial limits of the 1988 Act, and the 
Advertisements (Hire-Purchase) Act, 1957, which introduced control 
over financial information given in advertisements of goods on 
“hire-purchase or credit-sale terms. 

In the past ten years it has become increasingly clear that the 
law is lagging more and more behind the needs of hirers and, 
indeed, of finance companies and dealers. Not only has the 
continued fall in the value of money limited the proportion of 
transactions to which the Hire-Purchase Acts apply: the Acts 
themselves have been seen to need revision, while recent decisions 
in the courts, notably in the Court of Appeal, have shown the state 
of parts of the common law of hire-purchase to be nothing short 
of chaotic. 

In July 1962, the Molony Committee reported,’ and advocated a 
number of changes in the law, notably the removal of all financial 
limitations in the application of the Hire-Purchase Acts to consumer 
transactions. In the same month the Law Reform Committee, in 
the course of its report on Innocent Misrepresentation,? considered 
the application of the law to the hire-purchase situation. The new 
Act incorporates some, but not all, of these recommendations, and 
in some respects goes beyond them. Te O TOE CTAR 
1, 1965. 

Financial Limits 
The 1988 Act applied where the hire-purchase price (or total 
purchase price) did not exceed £100 (£50 for motor-vehicles and 
railway rolling stock, £500 for livestock). The 1954 Act upped 
these figures to £800 (£1,000 for livestock). The Molony Commit- 
. tee’s recommendation that such money limits should now be done 
away with in hire-purchase agreements of consumer goods to 
consumers, although fully and (to one reader, at least) convin- 
cingly argued, was rejected by the last Government, and the Acts 
now apply to agreements in which the hire-purchase price (or the 
total purchase price for credit-sale and conditional sale agreements) 
does not exceed £2,000." Different figures are no longer prescribed 
for agreements ses to livestock. The jurisdiction of the county 
court is preserved 


1 Final Reports of the Committee on Consumer Protection, Omnd. 1781; noted 
(1068) 26 M.L.B. 66. 

2 Tenth Report, Cmnd. 1762, para. 20. 

31964 Act. s. 1 (1). 
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It must be emphasised that the relevant price is the hire-purchase 
price, which will normally be the cash price together with the hire- 
purchase charges and the option money. As the Molony Committee 
pointed out, not only may the application of the Acts to a hire- 
purchase agreement relating to a particular car depend on an 
inconsequential factor such as whether the hirer orders a heater 
as an extra, but where the cash price of the car is in the crucial 
range—about £1,670—the legal position will depend on the amount 
of the deposit or the value of the “‘ trade-in ” and the rate of 
interest. Moreover, it is not at all clear what justification there can 
be for protecting the hire-purchaser of a Jaguar 8-4, but not of a 
Jaguar 8-4S. 

Thus the new limit is mevitably arbitrary and indiscriminate in 
its working, though one other point made by the Molony Committee 
has been met: by Order in Council the limit can be raised at any 
time.‘ 

One reason for rejecting the suggestion that there should be no 
limit was the difficulty of defining a consumer transaction. It was 
not desired to interfere with the “ freedom of contract ” enjoyed 
in the hire-purchase of industrial or commercial goods. The £2,000 
limit will no doubt exclude agreements relating to heavy industrial 
machinery, but many smaller business transactions would have 
fallen within the net but for section 2, which provides that the 
Acts are not to apply where the hirer or buyer is a body corporate. 
The small man who has formed his business into a one-man company 
may be able to borrow money on overdraft, secured by a floating 
charge; but if he takes goods on hire-purchase he forfeits all 
statutory protection. 


$ Formation of the Agreement 
The 1988 Act, following, no doubt, the example of the Statute of 
Frauds, called for a note or memorandum of the hire-purchase or 
credit-sale agreement. In practice, of course, the agreement itself 
has invariably been in writing, and the 1964 Act now makes this 
compulsory.’ 

The agreement must be signed by the hirer (or buyer—what 
follows applies equally to credit-sale) in person, and not by agent, 
and a copy must be delivered or sent to the hirer within seven days 
of the making of the agreement. The agreement (formerly the 
note or memorandum) must contain certain information, including 
the hire-purchase price and details of the instalments payable, and 
it must contain this information at the time it is signed by the 
hirer.” These provisions, intended to ensure that the hirer is fully 


4 Ibid. 8. 1 (8), (4). 

5 Ibtd. s. 8 (1). a. 

© 1988 Act, ss. 2 and 8. Bee below as to credit-sale agreements and the raising 
of the minimum price. 

T Iotd.; Hastern Distributors, Lid. v. Goldring [1957] 2 Q.B. 600 (C.A.). 
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apprised of the financial effect of the transaction before he enters 
into it, have not always operated satisfactorily where a finance 
company is involved. 

The trouble is that it takes either arithmetical expertise or a 
comprehensive set of ready-reckoner tables to work out the hire- 
purchase “ charges ” (or interest), an essential step to calculating 
the hire-purchase price and the size of the monthly instalments. 
Some dealers have therefore left blanks in the agreement at the time 
it was presented to the hirer for signature, leaving it to the finance 
company to fill in the blanks. Although the Act had not been 
complied with, it was not easy for the hirer to prove this: the only 
copy in his possession, sent to him by the finance company within 
seven days after it had itself signed the agreement as required by the 
1988 Act,* was naturally complete; and the chances were that he 
had not read the document he signed sufficiently carefully to be 
sure what it contained or omitted. The new Act requires a copy of 
the agreement (“the first statutory copy ”) to be given to the 
hirer at the time he signs it, in the form in which it then is, in 
addition to the further copy (“ the second statutory copy ”) which 
must be delivered or sent to him within seven days of the making 
of the agreement. This provision should be enough to ensure that 
the agreement is complete at the time of signature; no doubt the 
frequent practice will be to make a carbon copy.’ 

Regulations made by the Board of Trade ° now deal with the 
familiar complaint of the illegibility of the contractual terms. The 
paper on which the agreement is printed must be white, the lettering 
black or dark grey, and the typeface and size are regulated. Only 
the parts that must be filled in for the individual agreement may be 
in handwriting, and “‘ the lettering, apart from any signature, shall 
be clear.” The hirer’s signature must be inserted in a red-printed 
box which warns him that he is signing a hire-purchase agreement 
and that he must not sell the goods. 


Right of Cancellation 


When a prospective hirer signs an agreement at a place other than 
premises at which the owner normally carries on a business, or at 
which goods of the contract description or a similar description are 
normally offered or exposed for sale in the course of a business 
carried on at those premises, the hirer has a right of cancellation. 
The proposal was formulated by the Molony Committee “ to protect 
the consumer ‘against reprehensible pressures exercised in his own 
home,” though it applies equally to the responsible and admirable 


8 1988 Act, ss. 9 (3) (d) and 8 (3) (0). 

* There need be only one statutory copy if the agreamens is signed by or on 
behalf of all other parties before or immediately after it is signed by the hirer, 
and a complete copy 1s there and then delivered to the hirer. 

10 The Hire-Purchase (Documents) Sey age and Statutory Statements) Regula 
tions, 1964, B.I. 1064 No. 1567, e under as. 8 (4) and 22 of the 1964 Act. 
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habit of some shopkeepers of giving the prospective hirer the 
agreement, duly completed, to take home for study and signature at 
leisure. 

The right to cancel, which cannot be excluded by any agreement, 
may take effect as revocation of the prospective hirer’s offer to 
enter into the agreement or, if his offer has already been accepted, as 
rescission of the agreement. The right may be exercised at any time 
after signature, up to the end of the fourth day after receiving the 
second statutory copy, including the day of receipt. If notice of 
cancellation (which may be in any form) is sent by post, it is deemed 
to be served on the owner at the time it is posted. The first and 
second statutory copies must both have red, boxed notices telling 
the prospective hirer of his rights in the form set out in the regula- 
tions already referred to. If the goods have come into the prospec- 
tive hirer’s posseasion, the person entitled to their possession can 
take them back after cancellation, subject to a lien for the return of 
any money paid and part-exchange goods or their value. The 
prospective hirer’s lability for damage to the goods is limited to an 
obligation to take reasonable care of the goods for a period not 
normally exceeding twenty-one days from the date of service of the 
notice of cancellation. 


Dealer as Agent 


The recommendation of the Law Reform Committee that the 
dealer’s representations should bind the finance company has been 
adopted. The wording of the section is wide: ‘ any representa- 
tions *°* with respect to the goods . . . which were made, either orally 
or in writing, to the hirer . . by a person other than the owner . 

in the course of any antecedent negotiations conducted by that 
other”person shall be deemed to have been made by him as agent 
of the owner... .” 711 It seems that the question of whether 
the person conducting the negotiations was in fact the dealer, or 
authorised by him, is irrelevant, though he must have been acting in 
the course of a business carried on by him." 

It will be seen that the dealer (or other person) is not made into 
an agent: the representations are deemed to have been made by him 
as an agent, and ‘‘ Nothing in this section shall exonerate any 
person from any liability (whether criminal or civil) to which he 
would be subject apart from this section.” * A true agent would 
not, of course, be personally liable to the third party for statements 
made by him, but the effect of the Act is to retain the dealer’s direct 
liability under a collateral contract.“ 


10a Including any statement or undertaking, whether constituting a condition or @ 
warranty or not: 1064 Act, s. 10 (8). 

11 1964 ay s. 10 (1). Oontrecting-out is forbidden: s. 28. 

12 Ibid. s. 24 (2). 

13 Ibid. s. 10 (9). 

14 Androws v. Hopkinson [1957] 1 Q.B. 299. 
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The dealer (or person conducting antecedent negotiations) is 
also deemed to be the owner’s agent for the purpose of receiving a 
notice of cancellation, and the decision in Financings, Lid. v. 
Stimson 1 to the effect that the dealer is an agent of the owner for 
receiving communication of revocation of the hirer’s offer is 
thus confirmed.'* 

Implied Conditions 

Some changes are made in the statutory implied conditions, largely 
by amendment to section 8 of the 1988 Act. The implied condition 
of fitness for purpose 1" is redrafted: under the original, the particu- 
lar purpose for which the goods are required had to be made known, 
presumably to the other contracting party, the owner; now (going 
beyond the hesitant discussion of the Molony Committee **) the 
particular purpose may be made known either to the owner or to 
the dealer, or to a servant or agent of either. 

The implied condition of merchantable quality »* in its original 
form incorporated two automatic exemptions: where the goods are 
described as second-hand in the agreement, and as regards defects 
of which the owner could not reasonably have been aware at the 
time when the agreement was made." The Molony Committee 
criticised the latter exemption—‘ plainly designed to protect the 
finance company whose representatives never see the goods at all ” 
—and recommended its deletion. They accepted the former exemp- 
tion, but thought it essential that the position should be brought 
pointedly to the notice of the hirer. The 1964 Act now deletes the 
two automatic exemptions, and introduces two new subsections into 
section 8 of the 1988 Act permitting exemption clauses, both incor- 
porating the formula already familiar in section’ 8 (2) of the 1988 
Act to the effect that the clause must have been brought fb the 
hirer’s notice before the agreement was made and its effect made 
clear to him. The new section 8 (8A) applies where the goods are 
let as second-hand goods; the new section 8-(8B) applies where goods 
are let as being subject to defects specified in the agreement and 
the defects, as well as the exemption clause, were brought to the 
notice of the hirer before the agreement was made. 

Three new implied conditions are introduced by section 18 of 
the 1964 Act: where goods are let by reference to a sample, 
conditions that the bulk will correspond with the sample in quality 
and that the hirer will have a reasonable opportunity of comparing 
the bulk with the sample ™; and where goods are let by description, 


962) 1 W.L.R. 1184. 


16 ,e® IL 

17 1088 Act, s. 8 (2). See now 1964 Act, s. 12 (2). 

18 Omnd. 1781, 450; seo (1968) 96 M.L.R. 66 at p. 69. 

19 1988 Act, s. ) (d). Now amended by 1964 Act, s. 19 (1) and (8). 


20 A third iia exemption—' if the hirer has examined the goods or a sample 
thereof, as regards defects which the examination ought to have revealed ''—is 
not affected by the 1964 Act 

41 Corresponding with s. 15 (2). (a) and (b) of the Sale of Goods Act, 1898. 
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a condition that they will correspond with the description.” 
Exclusion or modification of these three conditions is forbidden by 
section 28. 
Termination of Agreement 

Termination of the hiring or the agreement, whether automatically 
or by notice, on default by the hirer in the payment of money, now 
calls for the service on the hirer of a notice of default specifying the 
sums due and requiring payment in not leas than seven days. If 
the hirer pays up within the notified period, termination will not 
take place.* It is no longer possible to provide for termination on 
the death of the hirer; notice of default in payment may be served 
on the personal representative or, if there is nane, on the deceased 
hirer (‘‘ as if the deceased person had not died ’’), and if one-third 
of the hire-purchase price has been paid the owner cannot enforce 
his right to recover the goods from whoever is in possession of 
them without a court order.* 


Minimum Payment 

The general statutory minimum payment of 50 per cent. or the 
instalments due, whichever is the higher, remains. It has, however, 
been recognised that 50 per cent.—which may, of course, be as 
much as £1,000—may be exceasive, so the court may, if it is 
satisfied that the loss sustamed by the owner in consequence of 
termination is less than the 50 per cent., limit the hirer’s payment to 
` the amount of the owner’s loss.* 


Guarantees and Indemnities 
The 1988 Act provides that, where a hire-purchase agreement is 
unenforceable against the hirer for failure to comply with any 
formality in the formation of the agreement, a contract of guarantee 
is similarly unenforceable. It appears to have been possible to 
circumvent this by taking an indemnity rather than a guarantee, 
but the protection given to guarantors is now extended to indemni- 
flers.** The protection is further extended, because guarantors and 
indemnifiers must now be supplied, within seven days of the making 
of the agreement, with a copy of the hire-purchase agreement and 
a copy of a note or memorandum of the contract of guarantee or 
indemnity. 
Credtt-Sale Agreements 

The main impact of the 1988 Act on credit-sale agreements was in 
relation to the formation of the agreement.’ Provisions as to 


22 Oo ding with s. 18 of the Bale of Goods Act, 1898. 

23 1064 Ect, s. 15. This ıs not based on a recommendation of the Molony 

Committee. 

24 1984 Act, ss. 15-17. 8. 16 is based on a recommendation of the Molony 
Committee. 

25 1964 Act, s. 1 (5), addıng a proviso to s. 4 (1) of the 1988 Act. 

26 1984 Act, s. 20 (6). 

27 1988 Act, s. 8. Other relevant provisions are s. 5 (d), (6) and s. 6. 
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notification of cash price, and the note or memorandum of the 
agreement, were similar to those in hire-purchase, but only where 
the total purchage price exceeded £5. This figure has now been 
Increased to £80, in order to exclude a large number of small 
transactions. This is a retrograde step, and was not recommended 
by the Molony Committee, which went no further than refusing to 
recommend a reduction in the figure of £5. 

The amendments to the requirements on forming hire-purchase 
agreements apply, as has already been indicated, to credit-sale agree- 
ments for more than £80. So do the new provisions as to cancella- 
tion, described above. The provisions as to the dealer’s agency 
apply to credit-sale agreements no matter how small the amount 
involved. 


Conditional Sale Agreements 


The 1988 Act defined a hire-purchase agreement as “‘ an agreement 
for the bailment of goods under which the bailee may buy the goods 
or under which the property im the goods will or may pass to the 
bailes,” and a credit-sale agreement as ‘‘ an agreement for the sale 
of goods under which the purchase price is payable by five or more 
instalments.” There has been some controversy as to whether a 
contract of sale of goods where the passing of the property to the 
buyer is deferred, as in Lee v. Butler,™ is a hire-purchase agreement 
within the statutory definition. The better view is that it is not, 
the result being that the buyer had no statutory protection against 
contractual rights of the seller. 

The 1964 Act now contains provisions regulating the conditional 
sale agreement—‘‘ an agreement for the sale of goods under which 
(a) the purchase price or part of it is payable by instalments, and 
(b) the property in the goods is to remain in the seller . . .*until 
such conditions as to the payment of instalments or otherwise as 
may be specified in the agreement are fulfilled.”?*© Conditional 
sale agreements are no longer to be treated as “‘ credit-sale agree- 
ments,” and the broad effect of the Act is to equate them with hire- 
purchase agreements. In particular, the buyer now has a right to 
terminate, he is given all the statutory protection under the Hire- 
Purchase Acts, and for the purposes of section 9 of the Factors Act, 
1889, and section 25 (2) of the Sale of Goods Act, 1898, he is deemed 
not to be a person who has bought or agreed to buy goods: Lee v. 
Butler has for practical purposes been abolished." Most of the Sale 
of Goods Act, however, presumably continues to apply to con- 
ditional sale agreements except, where the total purchase price does 
not exceed £2,000, section 11 (1) (c) (breach of condition to be 


whee Ty M. Gente, Hirs Purchase Law and Practios (1962), pp. 15-18. 

30 1064 Act, 8. 

31 If Newtons T Wembley, Ltd, v. Wilhams [1984] 8 W.L.R. 888 (C.A) is 
nghtly deaded, Lee v. Butler was probably wrongly decided anyway. Sed 
quaere. 
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treated as breach of warranty) and sections 12 to 15 (implied 
conditions and warranties). 


Motor-Vehicles 

An important change in the law affects motor-vehicles held under 
hire-purchase or conditional sale agreements. If they are sold to 
a private purchaser * who takes in good faith and without actual 
notice of the hire-purchase or conditional sale agreement, he obtains 
a good title. (The original, complicated proposals about registration 
books were dropped in the Bill’s passage through Parliament.) This 
new exception to nema dat quod non habet applies even though the 
agreement is not otherwise within the Acts. 


Advertisements 
The Advertisements (Hire-Purchase) Act, 1957, is amended m two 
major respects. In addition to stating the cash price of the goods, 
an advertisement required to comply with the Act must also state 
the hire-purchase price or total purchase price of the goods. If the 
rate of interest or charges is mentioned, it must be expressed as a 
true interest percentage calculated m accordance with the formula 
set out in Schedule 8. Hitherto so-called hire-purchase rates have 
not taken account of the fact that the hirer repays capital regularly 
throughout the repayment period, so that quoted rates have 
generally been approximately half the true rates. The effect may 
well be that advertisements will cease to refer to rates of hire- 
purchase charges. 
Conclusion 

Everyone will have ideas as to how the provisions in this compli 
cated Act might have been better expressed or more comprehensive. 
Somé will feel disappointed that it does not go as far as it might. 
Nevertheless, it is clear that the Act has considerably improved the 
law of hire-purchase. 

From the point of view of the student or practitioner, it is a 
matter of regret that the Act does not attempt to consolidate the 
law. Yet there is a partial consolidation, if it is used with care. 
For the 1964 Act radically changes the law of Scotland, bringing 
it into line with English law, and Part I of Schedule 2 to the 
Act sets out the Hire-Purchase Act, 1988, as amended by the 1954 
Act and the 1964 Act, as it applies to Scotland. In this way several 
sections of the 1988 Act can be seen in their final, amended form. 
However, there are some specifically Scottish amendments, and 
sections 10, 16 to 18 and 20 of the 1988 Act have been omitted. 
Moreover, it is not a true consolidation, because new provisions 
introduced by the 1964 Act, as distinct from amendments, must be 
looked for in the body of the Act. But though it may be a dangerous 
prop, it is probably better than nothing. 

AUBREY L. DIAMOND. 
32 Defined in 1064 Act, s. 20 (2). 
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THe Report OF THE CHARITY COMMISSIONERS FOR THE YEAR 1968 
“ CHARITY,” said a Member of Parliament a few years ago, “‘ is 
the most important thing in the land.” 1 Few people would disagree 
with this in spite of the fact that the Welfare State has “ over- 
taken ’? many aspects of the work of charitable organisations and 
those who devote considerable time and energy to them. Probably, 
it is true in spite of this, for charity is no longer a question of 
satisfying one’s conscience or performing ‘‘ good works’? under 
some moral duty, nor is it even a question of using the idea of 
charity to achieve some redistribution of wealth so as to iron out 
the worst consequences of inequality. Today, m the context of our 
Welfare State, charity may well be more important than ever before. 
The essence of charity is voluntary, as distinct from state, action 
and it has been said that ‘‘ democracy without voluntary exertion 
and voluntary idealism loses its soul.” *? Thus, voluntary action 
can be looked upon as one way of keeping a relatively passive and 
unfeeling governmental machine ‘in touch.” But this is not to 
argue that government and charity should go their own separate 
ways and hope for some beneficial effect as a coincidental conse- 
quence. In an age when we are more conscious than ever before 
of the need to ensure efficient utilisation of our resources, it is 
natural and imperative that we should suggest that some means 
should be devised which would have thia effect without at the 
same time depressing individual voluntary effort. It was witl this 
objective in mind that the last Labour Government set up, in 1950, 
a Committee under the Chairmanship of Lord Nathan to determine 
how best charitable resources might be employed and to establish 
the relationship between these and state services. As a consequence 
of the findings of this Committee,* the Charities Act, 1960, 
eventually became lew.‘ 

This Act reconstituted the Charity Commissioners as its principal 
agents in achieving its objects. The Commissioners, who had made 
their first appearance in 1858, were given the task of ensuring the 
best use of charity resources for the benefit of the community and 
were provided with the machinery to consider the activities of each 
charity in relation to other charities and the statutory services 
operating in the same field of welfare.’ There are two aspects to 


1 Mr. John Monson, m.p. See H.0.Parl.Deb. Vol. 6223 (1960), col. 480. 

2 Lord Longford, quoted by the Nathan Committee. Bee note 8 below. 

3 Published in December : Cmd. 8710. 

48 & 9 Elix. 2, c. 58. For a detailed exposition on the Act, sse Nathan, Ths 
Chantsas Act, 1960. 

5 See Report for 1068, para. 2. 
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the Commissioners’ tasks which are central to the achievement of 
the objects of the Act: the Commissioners must first ‘‘ establish and 
maintain ” a central register of charities ° by which it will become 
possible for the first time to ascertain not only how many charities 
there are and the extent of their property, but also, most important 
of all, the relevance of their stated objects to the need for welfare 
and other services by society. Once this Register is compiled, the 
Commissioners must then undertake a review of the charities thereon 
in order to realise the objects of the Act, viz., the efficient utilisation 
of resources of charity for the benefit of the community. They are 
given various powers to achieve this: they may apply property 
cy-prés where this results in the more expeditious use of property; 
they may make schemes for the use of charity funds and interfere 
with charity administration in the ways specified in the Act, and 
they may act, in the appropriate circumstances, to protect 
the charity property. Further, though this is not a function of the 
Commissioners, arrangements may be made, on the basis of the 
above, for the co-ordination of the activities of a local authority and 
those of a charity in the interests of those persons who may benefit 
from those services or charity. This, m some ways, is the most 
important part of the Act, in that it enshrines the ideal of the 
co-operation between the individual and the state agencies, which the 
Nathan Committee, and others, have seen as the very life of charity. 
State action, they said, is voluntary action crystallised and made 
universal." 

To give full effect to the Act will be the “‘ work of many years 
for all concerned.” * But the Commissioners’ progress may be 
judged from the annual reports which they are bound to make to 
the Home Secretary on their activities during each year.” The 
Report for the Year 1968, recently published, contains much neces- 
sary information on the manner in which the Commissioners are 
carrying out their statutory tasks and exercising their powers, and 
their degree of success in achieving the objectives of the Act. 

This Report reveals that there are some criticisms which may be 
levelled at the Commissioners in the exercise of their duties under 
the Act, and that there are also criticisms which must be directed 
at those aspects of the operation of the Act, which the Commis- 
sioners cannot avoid, which attempt to make ‘“‘ charity’ a real 
and effective social concept for British society today. In short, 
there are limitations built into the Act which must inhibit the 
achievement of the objects stated therein. These limitations centre 
around the absence of e definition of “‘ charity ” in the Act itself. 
The Nathan Committee desired some enacted definition but in the 


© Under s. & of the Act. 8. 10 empowers local authorities to compile local 


registers. 
T Op. oit., pare. 89. 
8 Report for the year 1961, para. 1. 
® Under s. 1 (5). 
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Government’s statement of policy in 1955,'° definition was rejected 
on the grounds that it necessarily involved change and that that was 
not desirable. These views were repeated in the debates on the 
Charities Bill: the task of finding a definition was ‘‘ too difficult ” 
and in any event it was considered that the content of the law of 
charity did not need changing.*t In the result, the Charities Act, 
1960, abolished the nearest thing we had to a definition—the 
preamble to the Statute of Elizabeth—without putting anything in 
its place. Thus we are thrown back on to the “decided cases.” 
The Commissioners are not responsible for the causes of the confusion 
which appear in the Report, but their practice, as revealed in the 
Report, does reveal the greatest criticism of the law of charity at the 
present day, that nobody really knows what it is. Yet the Act was 
intended to make charity do an efficient job in the Britain of the 
sixties. Perhaps the reason for this is a confusion of social with 
legal concepts, so that the Commissioners are required to administer 
the former in terms of the latter.¥ 

The contents of the Report fall broadly into two parts: first, 
the progress of registration, the exercise of the new powers of 
review and “‘ utilisation ” of resources and, secondly, those admini- 
strative matters concerned with preservation of capital,” investment 
(and especially investment pooling schemes),* and the form of the 
Commissioners’ order in the sale of charity lands.’ But important 
though they are, it is not proposed to consider these matters, as 
from the point of view of general principle and the direction which 
charity as a viable social Institution must take, the novel questions 
arise in relation to the Register and the Commissioners’ new function 
of ensuring the efficient use of charitable resources. 

In their Report for the Year 1968, the Commissioners deacribe 
as their “ first objective? the carrying out of the essential pre- 
liminary stages of reorganising the Department for carrying out its 
new functions and collecting the basic information about charities.1° 
Thus the most important part of this Report is almost inevitably the 
progreas of registration, without which the other parts of the Act 
cannot function. Though progrees was good during 1968, never- 
theless, in spite of the lengths to which the Commissioners went 
to “ bring the message ” to charities of the benefits of registration, 
it has been slow, for time is needed for the “‘ message of the Charities 
Act to permeate the thinking of charity trustees.” 1" But although 
the process of registration is not yet complete, the Commissioners 


10 Omnd. 9588, Pee aaa 
11 See H.L. Parl.Deb (1960), Vol. 222, col. 17. 
13 Gee further, 5b. 91 infra. 


. See 1961 Report, paras. 18-85, and 1962 Report, paras. 
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state their intention, having consulted with the National Council 
of Social Service and “‘ leading figures in the charity world,” of 
going ahead with the second objective: the efficient utilisation of 
resources for the benefit of the community. 

Registration involves a decision by the Commissioners that a 
trust should be entered on the Register. How do the Commis- 
sioners decide this? That this is an extremely important power of 
decision to entrust to the Commissioners will appear from a 
moment’s consideration of the purposes of the Act. Their decision 
is subject to an appeal to the High Court,'* but the result of such 
an appeal is not conclusive, for the Commissioners are given the 
power to reconsider the matter at some later stage, if it appears 
to them that there has been a “‘ change of circumstances or that 
(the court’s decision on appeal) is inconsistent with a later judicial 
decision.’? 1° 

The Commissioners ate “‘ bound by the practice and decisions 
of the courts and must apply the lew as it has been laid down.” * 
They have thus no power to enter an institution on the i 
because they think that, because of its objects, it ought to be 
charitable, but it is submitted that there are two reasons why it 
might be thought desirable to give them, formally, an even greater 
power of decision: first, once the Commissioners in their new role 

` are really under way, it is quite likely that there will be fewer cases 
each year which come into the High Court. Therefore, to tie the 
definition of charity to the deliberations of a tribunal which may 
become less and less concerned with the questions involved surely 
cannot assist in the long term realisation of the objects of the Act. 
The flexibility which many have seen as the principal attraction of 
the concept of charity will disappear if those ‘“‘ on the ground ” 
cannot recognise and meet a new social need when they detect it. 
Secondly, it is quite clear from a consideration of the present Report 
that the practice of the Commissioners is wider in fact than their 
own description of it. It is this which it is suggested needs 
formalising. 

Thus, it is submitted that to tie the flexible machinery of the 
Act to a static conception of a charity is to clip its wings before it 
has ever attempted to fly. 

What indications are contained in the Report of the manner in 
which the Commissioners are exercising their power of decision 
in questions of registration? Very few and vague, unfortunately. 
We learn that about 8 per cent. of applications have been 
refused on the ground that the trust was not charitable in law.™ 
Though the Commissioners do say that they approach their task 
as “‘ helpfully as possible,” we may legitimately wonder how they 
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approach a trust purpose which has never been adjudicated upon in 
the courts. Some cases are clear and they give as examples 
“ promotion of international friendship,” ** and “ provision of 
houses or other accommodation for persons holding certain offices 
or as the reward for services to the community, without reference 
either to their need for assistance or to the performance of specific 
duties.” * This latter class, however, is not free from confusion, but 
is distinguished from what the Commissioners refer to as ‘‘ doubtful 
cases,” in which they are uncertain as to the law, as a result of the 
absence of guidance from decided cases.* Included here is the 
provision of accommodation in hostels where it cannot be shown 
that the persons benefiting therefrom are unable satisfactorily to 
provide for themselves.» The cases on this are unequivocal, but 
the Commissioners say that it ‘“ does not seem to be satisfactorily 
established that the charitable nature of accommodation for the poor 
extends to cover, for instance, the Provision of accommodation for 
other classes of persons in the interests of social welfare in the terms 
in which this is defined in the Recreational Charities Act, 1988.” * 
But, though this Act may solve some of the problems of the type 
which arose in the Baddeley case ** where there was insufficient 
reference to a cross-section of the community in addition to the 
purposes being of a type not charitable in law, it certainly does not 
deal with the provision of accommodation as such—it is concerned 
with the provision of ‘‘ facilities for recreation or other leisure time 
occupations.” 38 

Thus, it can be seen that the Commissioners are treading warily 
and are not prepared to commit themselves too far on their own 
assessment, for the purposes of registration, of a trust’s charitable 
status. The law, they say, can only be authoritatively decided by 
a court, and thus their own conclusions are, to a certain extent, 


22 Bee Anglo-Swedtsh Society v. I.R.0. (1881) 47 T.L.B. 295; Re Astor's Sottle- 
oh. O64, l 


rusts J] Ch. and Rs aA [1019] Oh. 520 
32 Bee Re Corells [1048] Oh. 882; Re S: 's Will purta [IOGA] Cii 238, and 
Re Soarborough’s Will Trusts, The Times, March 22, But contra, Re 


Courtauld-Thompson Trusts, The Times, December 18, 1954 


“u . 40. 

as On the buldi of houses and flats for letting to poor and need: 
Re Button LOO 2 Ch. 640; Re tilo 
T.L.R. (Pt. 2) ; Re Sander's Will Trusts [1084] Ch. 265; Gumness Trust 
v. Green [1955 1 W.LsR. BH and Re Cottam [1066 1 W.L.B. 1299. On the 
rovision of ‘' homes "’ for needy persons, see Re Estlin (1008) 72 L.J.Oh. 687; 
6 Gardom 1 Oh. 662; Shaw v. Halsfax Corporation uag 1 K.B. 170; 
Ro James J] 2 Oh. 25; Re Good's Will Trusts [1950] 2 All B.R. 653; and 
Rs Mead’s Trust Deed [1961] 1 W.L.R. 1244. 


Otherwise, the reference to "facilities '’ and ‘‘oommunity centres ' cannot 
refer without more to the provision of living accommodation. 
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speculative. But if a trust is entered on the Register and subse- 
quently, as the result of a judicial decision, turns out not to be 
charitable, then the Commissioners have power to remove it. 
Their caution appears, however, a little strange, for two reasons: 
if there is any ambiguity in the interpretation of any trusts, the 
Commissioners say that they are empowered to give a “‘ binding 
opinion ” * which will resolve that ambiguity. Since this might 
go to the question of whether a charity’s trustees are in fact 
operating charitably, the Commissioners must arrive at some definite 
conclusion on the basis of case law which is usually not clear and 
definite. Again, at one point, the Commissioners show great 
decision in stating what they consider to be difficulties surrounding 
the operations of charities with overseas objects. This is one area in 
which the law is extremely uncertam, yet the Commissioners appear 
to have resolved all doubts.*1. They are justifiably anxious about 
the collection of large sums of money in this country, mainly by 
means of public appeals, and its transmission overseas to welfare 
agencies not operating in this country. But there is more than one 
problem here—there is the fact that the sponsors of many appeals 
use vague words which give the public no clear idea of what they 
are subscribing to; there is the fact that the trustees, for such they 
are, may have no clear conception of the obligations the trust 
thrusts upon them, with the result that the moneys collected may 
be used for purposes which by the law of this country are not 
considered charitable; there is the fact, that all control of the money 
might be lost by their transmission to an overseas sovereign 
government; finally, there is the need to make sure that trustees in 
these circumstances are accounting properly for sums collected and 
expended. But these problems are distinct and their solution is 
not assisted by. the Commissioners’ treatment of them. In spite of 
the Commissioners’ protestations, they appear to be in no doubt 
whatsoever about the charitability of overseas trusts. But a careful 
reader must surely be in doubt after reading their arguments, for 
they introduce, without justification of any authority, the notion 
that to be a charity a trust fallmg within Lord MacNaghten’s 
fourth class must be for the benefit of the community of the United 
Kingdom. The decided cases in their opinion give no’ guidance. 
This conclusion is reached, I suggest, because the Commissioners 
have quite simply overlooked many of the relevant authorities 
and possibly misconstrued the only really relevant case, Keren 
Kayemeth le Jisroel, Ltd. v. I.R.C.¥ 

But the absence of a definition makes itself shown in quite a 
different way in later parts of the Report, in a way which, it is 
suggested, reveals the gap between the social concept and the legal 
concept. 


29 s. 4 (8). 20 pars. 72 (8). 
31 pare. 60 st seq. 232 [1992] A.C. 650. 
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First, the “ experimental exercise’ in the North-East, which 
followéd the coincidence of a very hard winter with a bout of severe 
unemployment in the North-East of England. This gave the 
Commissioners the opportunity to carry out an exercise in putting 
charities for the relief of the poor in that area to the most effective 
use by means of the machinery of the Act, in spite of the fact that 
charities in that area had not yet heen registered. Extensive 
co-operation was achieved simply by bringing organisations together 
and pooling resources to meet demands. This exercise at least 
showed that it is feasible to “ ferret out ” charity funds which 
otherwise might not be called upon and might lie unused. In the 
future, when local indices are established on a working basis, such 
deploying of resources will be very much more effective. What is 
interesting in this connection is that the list of services given by 
voluntary agencies reprinted as Appendix D ™ to the Report really 
has very little to do with the sort of charitable purposes which the 
courts are called upon to adjudicate, though if the effort were made, 
most of them would be subsumed under the heading “ Relief of the 
Poor.” The truth is that many of these services go far beyond what 
many judges in the past have been prepared to admit as charitable. 
Further, and more significant, this list originally appeared as an 
appendix to a Ministry of Health circular (7/62) to local authorities 
on the subject of co-operation of those authorities with voluntary 
organisations providing services which augmented and assisted local 
health and other services. Nowhere in that circular letter is the 
word charity mentioned—the emphasis is on ‘‘ voluntary help ” and 
similar expressions. 

It is suggested therefore that the problems of utilising to the 
full “ charitable resources ” today cannot really be tackled without 
also deciding what exactly is meant by “ charity.” It is beyond 
question that voluntary bodies have a vital role to play in the 
Welfare State, but it can seriously be doubted whether this role 
can ever be played to the satisfaction of all, given the constricted 
conceptual approach of the Charities Act. Charity in the old sense 
is not relevant to our needs. Voluntary service is; and it should 
not be defined by reference to outdated and intractable concepts of 
“ charity.” Not only does the question of definition need serious 
attention, but we need to examine the whole basis of charity law 
in order to achieve the high purposes of the Charities Act. 


D. M. Emrys Evans. 


23 Ses para. T7 et seg. 
%4 At p. 88. 
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TRESPASS AND Neouicrnce—A FURTHER ATTEMPT TO 
Bory Tae Forms or AcTION 


Tue reasoning underlying the Court of Appeal decision in Letang v. 
Cooper * is considerably strained. Nevertheless, the result is clearly 
desirable, for any other decision would have necessitated legislative 
intervention. 

The problem was quite simple: the plaintiff was sunbathing on 
a piece of grass when the defendant negligently drove his Jaguar 
car over her legs and injured her. The plaintiff brought an action 
for damages for negligénce and trespass to the person, but the writ 
was not issued until more than three years after the accident. The 
defendant claimed that the action was statute-barred. 

Under the Limitation Act, 1989, the period of limitation was six 
years in all actions founded “on tort”! but this period was 
reduced to three years in 1954 ‘‘ in the case of actions for damages 
tor negligence, nuisance or breach of duty* (whether the duty exists 
by virtue of a contract or of a provision made by or under a statute 
or independently of any contract or any such provision) where the 
damages claimed . . . consist of or include damages in respect of 
personal injuries to any ere 

At first instance, Elwes J. accepted the plaintiff’s argument that 
the three years’ period applied to an action in negligence but did not 
apply to an action for trespass to the person,® and he awarded the 
plaintiff damages. The decision and its effect astounded the insur- 
ance world. It meant that the same claim given a different name 
would extend the limitation period from three to six years. 

The Court of Appeal refused to allow such a practically absurd 
result. It would mean, as Lord Denning M.R. pointed out, that 
the court would have to go back to the old forms of action and to 
decide this case by reference to them. 

The simplest solution, therefore, was to construe the words of 
the statute in question ‘ with reference to the law of this century 
and not of past centuries.” Accordingly, the court displayed con- 
siderable flexibility in handling the rules of statutory interpretation 
and held that the words ‘‘ breach of duty ’? were wide enough to 
comprehend trespass to the person as well as negligence. This, in 
itself, was sufficient to decide the case against the plaintiff. 


1 [asi] 8 W.L.B. 578; a 2 All H.R. 920. 
2 Limitstion Act, 1999, s. 2 (1). 

3 Italica supplied. 

4 Law Reform (Limitation of Actions) Act, 1054, s. 2 (1). 
5 [1064] 2 Q.B. 58. 
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However, far more important than the technique of statutory 
interpretation, was the opportunity taken by the Court of Appeal 
to examine the relationship between the torts of trespass to the 
person and negligence. The examination produced some novel and 
very doubtful conclusions. These are best seen by asking a number 
of fundamental questions: 


1. Does Trespass to the Person Lie at All for Unintentional 
as Opposed to Intentional Acts? 


It has for long been generally accepted that the same fact 
situation may give rise to a cause of action in either negligence or 
trespass to the person, although in most cases of negligent injury 
the plaintiff is content to sue in the tort of negligence alone. Con- 
versely, there is no reason why in cases of intentional injury an 
action for negligence should not lie on the grounds that there has 
been a breach of a duty of care, although here again most plaintiffs 
would sue in the more obvious tort of trespass. 

Diplock L.J. accepted that certain unintentional but negligent 
acts can be described either as trespass or negligence, although 
negligence is the expression to be preferred. However, in his 
opinion, no procedural consequences followed from the choice of 
description. 

Lord Denning M.R., however, (with whom Danckwerts L.J. 
agreed) went much further. In his opinion the two causes of action 
are quite distinct. The old forms of action are abolished, but we 
now have a new division, between intentional and unintentional 
conduct. If the act is intentional, the cause of action is trespass, 
if unintentional, the cause of action is negligence; there is no overlap 
whatsoever. Thus, in his opinion, presumably, all the cases of 
unintentional trespass in the past should be read as actions in 
negligence.® This proposition, it is submitted, goes further than any 
previous authority and, regardless of any desirable consequences 
flowing from it, is probably wrong; indeed Lord Denning accepted 
that he may well be wrong." 


2. Is it Necessary to Prove Damage in an Action for 
Unintentional Trespass to the Person? 


A basic difference between an action for trespass and one for 
negligence is that while trespass is actionable per se, the tort of 
negligence is not complete until damage occurs. Hitherto there was 
no serious suggestion that there was any difference between an 
intentional and an unintentional trespass. Occasionally in trespass 
there had been an effort to modify the principle that any trespass, 
regardless of damage, is actionable per se. Thus, in two cases 


è Boo Fowler v. Lanning [1989] 1 Q.B. 426 and ceases cited therein. See also 
note in (1960) 22 M.L.R. 588. 
T [1964] 8 W.L.R. 578 at p. 577. 


04 THE MODERN LAW REVIEW Vor. 28 


concerning trespass to chattels, it has been suggested that unless 
damage can be proved trespass would only lie if there was an 
asportation of the goods.* 

So far as Lord Denning was concerned, no problem existed. As 
there is no such thing as unintentional trespass, such a situation 
must be, if anything, the tort of negligence and therefore damage 
must be proved. True trespass, that is intentional trespass, is 
actionable per se. Diplock L.J. had greater difficulty because he 
accepted that some unintentional negligent acts can be described , 
as either trespass to the person or negligence, but, as mentioned, he 
was not prepared to accept that any procedural consequences follow 
from the choice of description. This led him to the conclusion, 
therefore, that in the case of unintentional but negligent trespass it 
is necessary to prove damage; only intentional trespass is actionable 
per se. Thus, whichever argument was accepted the whole court 
accepted that negligent acts require proof of damage. 


8. Do Any Practical Consequences Flow from the New Distinction? 


Theoretically, this decision affecting the relationship of the torts 
is very important. However, does it have any practical conse- 
quences? It will only have such consequences in two situations. 
First, where an unintentional but negligent trespass does not cause 
damage, and, secondly, if an unintentional but negligent trespass 
will not provide a remedy in the tort of negligence. The former 
situation is unimportant, but the latter might be important provided 
there is such a situation.° The key, presumably, lies in the concept 
of the duty of care in the tort of negligence. Hitherto it had been 
widely thought that when an ingredient of a particular tort or 
defence required negligent conduct, this was not necessarily the same 
thing as the tort of negligence. The former situation denoted care- 
lessness or inadvertence in very general terms, whereas the latter 
denoted the specific legal concept of a “ duty of care.” 1° Thus, 
for example, in order to reduce a plaintiff’s damages because of his 
contributory negligence, it was not necessary to show that the 
plaintiff owed the defendant a duty of care.** 

Of course, in most cases “‘ negligent conduct’? would, of 
neceasity, be a breach of a duty of care, and instances where it 


8 Bee Kirk v. Gregory (1876) 1 Bx.D. 55 and Booritt v. Marts [1058 
N.Z.L.B. 298 i 


respect in which a cause of action for unintentional as distinct 
intentional ‘respass is not equally aptly described as a cause 
of action for neg Sas ] 8 W.L.R. 578 at p. 


. establish [contributory negligence] is to prove 
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v. British Columbia Electric Ry. A.O. 601 at p. G11, per Viscount 
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would not be must be few, for the legal concept of the duty of care 
is expanding in scope. However, there may be some situations of 
negligent trespass which do not coincide with a breach of a duty of 
care. The position can be tested by looking at cases where, even 
though a person causes damage through lack of reasonable care, 
the courts have not accepted that a duty of care exists. In most 
of these cases there would be no question of an action in trespass 
being relevant because the damage is not sufficiently direct. But 
what of the case where persons are injured when trespassing; for 
example, the case of an occupier of land who drives his car negli- 
gently and injures a trespasser of whose presence he was unaware ? 
As the law stands at present, the principle that the occupier owes 
the trespasser no duty of care, although battered, remains relatively 
firm and so there is no remedy in the tort of negligence.™® Can there 
be a remedy for a negligent trespass to the person in this case? 
Theoretically the answer appears to be “ yes,” but there is no 
evidence in the cases brought by trespassers for negligent activities 
that the courts have considered that a cause of action in trespass 
could be maintained.” Possibly this may indicate that the chance 
to use the argument has now been lost by default. The Court of 
Appeal, to judge by their attitude in Letang v. Cooper, would not 
have been willing to refuse a remedy in one tort but grant it in 
another and this must, in general, be correct. But might not they 
have been more willing in other circumstances ? Surely the attitude 
of Lord Denning towards the legal position of occupiers and tres- 
passers is such that he might welcome the Opportunity to grant a 
remedy for negligent trespass if he is not able to hold that a duty 
of care exists. Perhaps he has unwittingly closed a useful opening 
for the future. = 
If the above analysis is correct, then the concept of negligent 
conduct required for the tort of trespass is the same as the duty of 
care and Diplock L.J. must be forced to admit that there cannot be 
any case of negligent trespass which does not also provide a remedy 
in the tort of negligence. Given this, Diplock L.J. might just as 
well have agreed with Lord Denning that there should be no such 
tort as negligent trespass. Such arguments are superficially attrac- 
tive, but not entirely satisfactory as long as the law of torts is still 
developing. On the one hand the courts are striving as hard as 
possible to get rid of the evils of the old forms of action and the 
“ utter confusion ” caused by rigid distinctions and yet on the other 
hand they are introducing new rigid distinctions between intentional 


12 Bee the conflict between Videan v. B.T.C. [1968] 2 Q.B. 650 in the Court 
of A and the Privy Counal demsion in Commissioners for Eerweys v. 
i [1964] 9 W.L.R 817, and the convincing arguments b7 essor 
in“ Adult on Railway Lines ” (1964) QB. 559. 
13 For example, ın Videon v. B.T.C. (supra) (a case where a train dnven negli- 
gently hit @ trespasser on the line, but the driver was not liable because the 
was owed no duty of care) an argument might have been put 
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and unintentional conduct. The more that different torts overlap 
on similar fact situations, the more likely it is that just grievances 
will not go remediless because the facts fall between two torts. 
The question of the injured trespasser is one such example, 
although it may well be a policy decision not to help trespassers. 
Another example would be in the area of privacy. If the tort 
of negligence can also be used to provide remedies for intentional 
harm, then it is not difficult to hold that both intentional and 
negligent “ invasions of privacy ” fall within the scope of the tort 
of negligence. In this way it is possible more easily to move towards 
a general theory of liability in tort. The desire tor the complete 
individuality of different torts will only be acceptable if the courts 
are always prepared to create a new tort where the situation 
demands. There is some evidence that the courts are moving in this 
direction. 

The impact of this decision on the tort of trespass to the 
person, and possibly trespass to chattels and land, is uncertain. 
All the decision has done is to indicate that this area of trespass and 
negligence is unsettled and further judicial clarification is necessary. 
How much of these observations are of binding character is 
arguable. For example, the judgment on this point by Lord 
Denning M.R. and Danckwerts L.J. may be obiter, if the ratio is 
based on the issue of statutory interpretation. Alternatively, if 
there are two separate grounds for the decision, a future Court of 
Appeal may well be able to reverse one of the grounds. The oppor- 
tunity for further judicial examination of this problem, however, 
may well take a long time coming. 

GERALD Dworkin. 


Parviry—To Br or Not To Be 


More than a century ago in Winterbottom and Wright* Lord 
Abinger stated: 
c Unless we confine the operation of such contracts as this to 
the parties who entered into them, the most absurd and out- 
Tageous consequences, to which I can see no limit, would 
ensue.” ; 


Without doubt Lord Abinger would find it difficult to reconcile 
himself to the concepts of strict liability m tort and of warranty 
without privity liability so widely recognised in the courts of the 
United States. One might well wonder what his lordship’s view 
would have been on the decision of the New York Court of Appeals 
in Goldberg v. Kolleman Instrument Corporation * in which a claim 
for damages was brought by a mother who was administratrix in 


14 Bee Rookes v. Barnard [19641 1 All B.R. 867, 884, per Lord Evershed. 
1 (1842) 10 M. & W. 109, ; 152 Eng.Rep. 402, 405. 
2940 N.Y.S. (2d) 592 (1968). 
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the estate of her daughter, who died in an aeroplane crash near La 
Guardia Airport, New York City. The daughter was a fare-paying 
passenger. American Airlines Inc., the owners of the aircraft, were 
held liable for negligence but the interest of the case lies in the 
decision as to whether the Lockheed Airways Corporation, the 
manufacturers of the aircraft, and the Kollsman Instrument Cor- 
poration, the manufacturers of the altimeter in the aircraft, were to 
be held liable for breach of their respective implied warranties of 
merchantability and fitness. It appeared that the disaster arose 
from faulty operation of the altimeter which had been assembled 
in the plane by the Lockheed Airways Corporation. The question 
at issue was whether the manufacturers’ implied warranty of fitness 
of his product for its contemplated use ran in favour of all its 
intended users despite lack of privity of contract. The decision of 
the Court of Appeals was that the aeroplane manufacturers’ implied 
warranty of fitness for its contemplated use ran in favour of the 
airlme passengers ridmg on such plane, despite the lack of privity 
of contract; but the implied warranty did not apply to the manu- 
facturers of the altimeter of the aircraft. Desmond C.J. stated at 
p. 595: “ However, for the present at least we do not thmk it 
necessary so to extend this rule [implied warranty liability] as to 
hold liable the manufacturer (defendant Kollsman) of a component 
part. Adequate protection is provided for the passengers by casting 
in liability the aeroplane manufacturer, which put into the market 
the completed aircraft,” 

There was a sharp difference of opinion in the Court of Appeals 
and the dissenting judges agreed with Burke J. that the privity 
requirement had not been banished in order to regulate conduct and 
to eliminate accidents but rather to ease the economic burden of an 
accident on a victim unable to bear it and place it on the enterprise 
in the course of whose business it happens. Judge Burke stated 
that, in so far as New York State Law held a carrier chargeable 
only with negligence, that it was unreasonable to require a greater 
duty from the enterprise, which supplied an assembled aircraft, 
certified as airworthy for commercial use by the Federal Aviation 
Agency—a completely independent body. With respect, it seems 
difficult not to agree with the dissenting judges who maintained that 
to hold the manufacturer of the aircraft liable through extension of 
their implied warranty of merchantability and fitness and to absolve 
the manufacturer of the instrument, which apparently caused the 
disaster, from liability simply amounted to allowing the plaintiff to 
select in a completely arbitrary fashion a particular defendant from 
a multiplicity of enterprises. 

Courts in many of the states have given judgments for claimants 
not in privity with the defendant, where injury has been inflicted by 
defective products capable of causing foreseeable harm * and at 


3 B. F. Goodrich Co. v. Hammond, 260 F. (2d) 501 (10th Circ., 1989). 
Vout. 28 4 
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times have failed to show whether the damages were awarded on 
the ground of negligence, of strict liability in tort or in contract for 
breach of express or implied warranty. Such an approach ignores 
the possibility of contributory negligence lessening the award of 
damages. Thus in Greenman v. Yuba Power Product Inc.‘ Green- 
man was injured while using a power tool purchased for him by his 
wife. He filed a complaint alleging breaches of express warranty 
and negligence against the retailer and the manufacturer. The jury 
found in favour of the retailer but against the manufacturer, 
although it did not say on which count it held the latter liable. 

The relaxation of the privity rule in the United States seems 
to arise first of all from the necessity of protecting the individual 
from physical harm caused by unwholesome food and drink or 
dangerous things, to protect him from pecuniary loss through pur- 
chasing chattels he cannot test and examine and secondly from the 
recognition that the manufacturer by advertising and labelling 
induces the consumer to buy his products and the retailer to stock 
them. 

In an article dealing with the relaxation of the privity require- 
ment and the imposition of strict liability on both manufacturer 
and wholesaler, W. L. Prosser, Dean of the Law School, Berkeley 
University, sums up the reasons for the stand being taken by many 
jurisdictions in the United States: 

“ Surely all the valid arguments rapporiig strict liability—the 
public interest in the utmost safety of products, the demand for 
the maximum protection of the consumer, the implied assurance 
in placing the goods upon the market for human use, the 
consumer’s reliance upon the apparent safety of a thing that 
he finds upon the market because the defendant has put it 
‘there, the fact that the consumer is the seller’s ultimate objec- 
tive, the desirability of avoiding circuity of action and allowing 
recovery directly against earlier sellera—all these apply .. .” 5 


The potency of modern advertising methods and the labelling 
of products by the manufacturer in making material representation 
to the ultimate buyer and consumer often reduces the retailer to 
the subordinate role of merely delivermg goods the customer has 
already decided to buy. In fact it is the manufacturer’s offer not 
the retailer’s that is being accepted. Thus it was recognised in 
Davies v. Van Camp Packing Co.,* that the manufacturer’s market- 
ing of goods is itself a representation to the consumer that they are 
fit to buy. Perhaps we can draw some sort of parallel with the 
continuing unilateral offer to the consumer in Carlill v. Carbolic 
Smoke Ball Co." One of the most interesting cases illustrating the 
significance attached to advertising and labelling is Randy Knitwear 


4 59 A.O. 67; 877 P. Whe I bo ae (1988). 
8 ‘The Assault u the Citadel "' ) 69 Yale L.J. 1000 at p. 1141. 
6 189 Iowa 775, 176 N.W. 888 (1920). 
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Inc. v. American Cyanmid Co.* The defendant, a manufacturer of a 
chemical preparation called ‘“‘ Cyana,” claimed in his advertisements 
and all labels, supplied by him to be attached to fabrics treated 
with “ Cyana,” that such fabrics would not shrink. Im fact they 
did. The clothing manufacturer who bought from wholesalers, who 
used ‘* Cyana ” to treat the cloth made by them, succeeded in a 
claim for damages against the defendant, who had supplied this 
chemical preparation to the wholesalers. 
W. C. 8. Leys. 


Taxe CARE FOR THE BLIND 


Haley v. London Electricity Board} is not as significant as some 
other recent House of Lords cases upon negligence, but does prompt 
interesting reflections on the relationship between duty and standard 
of care. 

The plaintiff, a telephonist, was blind. He travelled to work 
alone, and used to feel his way to the bus stop waving his white 
stick. On the day in question the defendants’ employees had 
excavated a trench m the pavement. They had guarded the end of 
it by sloping a punner hammer (used to beat down earth) across 
the pavement so that it was two feet high on the inside and at 
ground level at the kerb. That, coupled with signs in the road, 
was found to be adequate warning for the normal pedestrian, but it 
was dangerously low for the blind. The plaintiff’s stick passed over 
the top of the hammer, his shins struck it, and he was “‘ catapulted 
over ” into a heavy fall. He became deaf as a result, and had been 
unable to work since. He sued for damages in negligence; claims in 
nuisance and for breach of statutory duty were dropped. 

A regretful Court of Appeal * upheld Marshall J.’s verdict? for 
the defendants. Its approach was epitomised in these words of 
Lord Denning M.R.: 

“ The defendants do not have to provide for the blind, at any 
tate in places where they have no particular reason to expect 
blind persons to be. Pee ae ee ene, ary 
business of life if special precautions to be taken to protect 
the blind.” ¢ 

That austere view was unanimously rejected by the House of 
Lords,’ which allowed the appeal and remitted the case for assess- 
ment of damages.** The only authority exactly in point, an uncon- 
sidered Court of Appeal decision * which had weighed heavily with 


MIN. A E ) 868, 181 N.E. (2d) 809 (1982). 
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the courts below, was summarily dismissed, and since other authori- 
ties " were inconclusive and not directly relevant, the decision was 
based largely on general principles and the facts of the case. The 
House observed that blind persons with sticks were frequently seen 
in the streets, and both the defendants and the Post Office possessed 
and normally used taller trestle barriers which provided suitable 
warning to the blind. The Court of Appeal seems to have mis- 
apprehended that point, for Lord Denning M.R. said * that the 
conventional barriers were just as hazardous to blind persons as was 
the punner hammer actually used. Thus the main points of 
difference which led to the reversal of the decision may be 
summarised under two heads: 

(1) The use of the highway by blind persons was reasonably 
foreseeable, so that the defendants owed a duty to such 
persons to erect barriers suitable for them. 

(2) The burden of complying with that duty was not too great. 


Accordingly, the outcome turned mainly on inferences of fact, 
and no profound legal principles were enunciated. Nevertheless the 
factual situation does prompt some interesting theoretical questions. 
The main one is how far the standard of care required to discharge 
the duty of care should vary to take account of the personality 
and characteristics of a plaintiff.» The placing of the punner 
hammer was negligent towards a blind man, but all the appellate 
judges accepted that it was a satisfactory precaution for normally 
sighted persons. So, if the plamtiff had been sighted he would 
clearly not have succeeded. But for what reasons? To say that the 
defendants would have discharged their duty to him by providing 
a warning perfectly adequate for him raises difficulties. For the 
resulf of the case shows that the defendants were under a legal duty 
to provide a barrier which was not dangerous to the blind. They 
had not discharged that duty. If the person injured was not blind 
that would have been purely fortuitous as far as they were con- 
cerned, and why should they be able to say that they were not in 
breach of duty at all to such a person since their precautions were 
sufficient for him,’ even if not for the blind? It is noteworthy that, 
although the speeches m the House of Lords did not differentiate 
sharply between the issues of duty and standard of care, they seemed 
to prefer a statement of the former which would include the blind 
within the single category of pedestrians to whom a single duty 
was owed rather than one which treated them as a separate class 
of persons protected by a separate duty. If the defendants owed 
only one duty of care to pedestrians, it is hard to see how there 
could be more than one standard of care appropriate to discharge 
it. 

uding American authorities summarised at 141 A.L.R. ar eas at p. 72L 
spa certainty did a ade ar ishe ommon law” oxeplen” hability befor the 
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There are, of course, other grounds upon which liability to a 
sighted person could be denied. Apart from contributory negligence 
the court might hold that, although the defendants had broken 
a duty to a class which included the plaintiff, the damage was not 
causally connected with that breach. In the case itself the true 
cause of the plaintiff’s fall was that the hammer was too low for his 
stick, a factor totally irrelevant for a sighted person, who would 
only have had himself to blame if he had tripped up. 

Logically that is perhaps the most satisfactory solution, but 
practically it is unrealistic. In all negligence cases, even with a 
perfectly average plaintiff, the courts would have to consider what 
other, more abnormal, persons might foreseeably have suffered a 
similar accident, and formulate a standard of care sufficiently high to 
protect the most vulnerable of them. That is clearly unacceptable, 
for it would distort and complicate the ordinary case for the sake 
of logical consistency with the exceptional. In practice, the 
standard of care will continue to be measured against the character- 
istics of the particular plaintiff, but the Haley case does show 
that the analytical distinction between duty and standard of care, 
though normally rational enough, presents acute problems when 
persons of different degrees of vulnerability come within the area of 


danger of a defendant’s activities. 
A. E. W. PARK. 


Tue “ Kiss anb Maxe Ur ” CLAUSE 


Brown v. Brown + is one of the first of what may well turn out to 
be numerous decisions necessary in order to determine the correct 
interpretation of section 2 of the Matrimonial Causes Act, 1968. 
It will be recalled that this was the popularly styled ‘‘ kiss and make 
up ” clause. It is thus particularly sad to record that on yet 
another occasion Her Majesty’s judges appear to have succeeded 
in frustrating the intentions of Parliament as understood by the 
public at the time of their implementation. 

The Morton Commission of 1956 had found that an innocent party 
was often deterred from making an attempt at reconciliation by the 
knowledge that, if the attempt should fail, condonation would bar 
him from petitioning for relief upon the basis of the original 
misconduct.* The Commission accordingly recommended that the 
parties be allowed a trial period during which they might come 
together in an attempt to effect a reconciliation and during which 
nothing occurring was to amount to condonation.? It was with 
these proposals in mind that section 2 of the 1968 Act appeared to 
have been drafted. In its final form it was divided into two 


1 8 W.L.B. 899; [1064] 2 All B.B. 888. References in this note are to 

fre aa Bngland Bante J 

3 Report of Royal Commission on Marriage and Divorce, 1086. Cmd. 9678. 
Part I, Chap. 6, p. 70, pare. 288. 

3 Ibid. p. T2, para. 242 (i). 
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subsections. Section 2 (1) provided that “ adultery or cruelty shall 
not be deemed to have been condoned by reason only of a continu- 
ation or resumption of cohabitation between the parties for one 
period not exceeding three months,* or of anything done during 
such cohabitation, if it is proved that cohabitation was continued 
or resumed, as the case may be, with a view to effecting a 
reconciliation.” Section 2 (2) enacted a similar provision to allow 
for a trial period of cohabitation in cases of desertion. 

One of the obvious difficulties in connection with the interpreta- 
tion of this unhappily drafted section arose for decision in Brown v. 
Brown.® This was an appeal to the Divisional Court against a 
finding by the West Ham justices that the husband had condoned 
his wife’s adultery. The wife had committed adultery on about four 
occasions in 1962 and she later confessed her guilt to her husband. 
The parties discussed their future in front of the wife’s mother and 
as a result of this conversation the husband fully forgave the wife. 
On the following day the husband repeated to the wife’s doctor that 
he bad forgiven her and desired the marriage to continue. The 
parties then cohabited for approximately two weeks, marital inter- 
course taking place on a number of occasions. During the second of 
these weeks the husband began to show signs that he was still dis- 
turbed about his wife’s adultery and at the end of the week the 
wife’s health collapsed under the strain causing her to go into hos- 
pital. The husband visited the wife in hospital and she came home 
at weekends, sexual relations being continued during this period. 
Finally, after about six weeks of this, the husband told the wife that 
he could not carry on with the reconciliation and he left the 
matrimonial home. The wife complained to the justices that her 
husband had deserted her. The justices held that the husband had 
condoned his wife’s adultery with the result that he had no justifi- 
cation for leaving her. He was accordingly adjudged guilty of 
deserting the wife who was granted an order for her maintenance. 
The husband appealed to the Divisional Court where the case was 
heard by Sir Jocelyn Simon P. and Payne J. 

The husband’s contention was that, since less than three months 
had elapsed between the wife’s first confession of adultery and his 
final withdrawal from cohabitation, the case was covered by section 
2 (1) of the Matrimonial Causes Act, 1968, and the justices had erred 
in holding that he had condoned the adultery. Both judges agreed 
that this contention was ill-founded im law and the appeal must be 
dismissed. Judgment was delivered by Sir Jocelyn Simon P. The 
issue before the court was whether section 2 (1) gave the parties 
a three months’ probationary period, so to speak, before they had 
finally to make up their minds whether to render their resumption 
of cohabitation permanent, or whether the section covered only 
those cases where the parties resumed cohabitation for a period of 


4 The Morton Commission's recommendation was one month. 
5 [1964] 8 W.L.R. 899; [1964] 2 Ali E.R. 828. 
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leas than three months, without any previously concluded reconcilia- 
tion agreement, in order to see whether a reconciliation could be 
effecled. In coming to his conclusion that the latter was the 
correct interpretation of the section the President stated that he 
had been influenced by the need to arrive at a construction which 
would facilitate attempts at reconciliation, since that was the 
declared intention of Parliament when enacting this particular 
provision. If it were right that the section allowed a probationary 
period in which to change one’s mind, then the legislature’s objective 
would be defeated as the parties could destroy the effect of a 
reconciliation which had already taken place. He accordingly held 
that section 2 (1) covered only those cases where the parties were 
never fully reconciled to each other, but had come together in order 
to test whether a resumption of married life was possible. If a full 
reconciliation had been effected beforehand, the section could not 
apply because the parties would then have been resuming cohabita- 
tion in consequence of a reconciliation and not with a view to it.° 
Moreover, it followed that, even if the parties did come together 
with a view to effecting a reconciliation in this sense, condonation 
would occur the moment that a reconciliation was found to have 
been concluded on the facts of the case. In other words, the parties 
do not have three months in which to change their minds, but only 
three months in which to make them up.’ Applying this interpretation 
to the facts of the case, it was clear that the husband in Brown v. 
Brown had not insisted that his final decision whether or not to forgive 
his wife should depend upon a successful resumption of cohabitation. 
On the contrary, he had made it clear to the wife, the wife’s 
mother and the wife’s doctor that he had fully forgiven her 
at the outset. The result was that the subsequent resumption of 
cohabitation could only be regarded as being in consequence of a 


6 At p. 88L 
T The President considered that a like interpretation must be gi to s. 2 (2) 
of the Act, since the same phrase “with a view to recmalliation ”’ a 
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reconciliation and not with a view to it, and the husband must be 
held to have condoned his wife’s misconduct. 

It is submitted that there are two chief criticisms which can 
be levelled at the decision in Brown v. Brown. The first is that 
by concentrating on the meaning to be attributed to the words 
“ with a view to ” in section 2 (1) the President glossed over the 
remainder of the sentence. In full, the disputed phrase reads “‘ with 
a view to effecting a reconciliation.” The objection is that it 
appears to have been assumed throughout that the word “ effect- 
ing’? could only refer to a prospective reconciliation. It is 
suggested that it could equally well be read as referring to the 
carrying into effect of a concluded agreement to be reconciled, and 
on this interpretation the legislature must have intended the first 
three months of cohabitation to constitute a probationary period. 

The second objection is perhaps more fundamental. It has not 
been disputed that the section was designed to facilitate reconcilia- 
tion. But Brown v. Brown may well rob it of this effect. What 
the decision amounts to in practice is that a spouse who says to his 
erring partner, “‘ Let us forget what has happened and make a 
fresh start,” cannot take advantage of the section, while one who 
says, ‘ I cannot bring myself to forgive you now, but if we try to 
carry on and things go well, then I might do so,” can. It is 
submitted that a reconciliation is far less likely to succeed in the 
latter type of situation where the guilty spouse is placed on trial, 
than in the former where cohabitation is resumed in a spirit of 
generosity and forgiveness. Moreover, once it becomes known that 
the law favours indecisiveness and lack of charity, there may well be 
a drop in the number of spouses who are ready to render uncondi- 
tional forgiveness. If this happens, the interpretation adopted by 
the President, instead of preserving the effect of concluded recon- 
ciliations, will have ensured that no couples will ever agree to 
reconciliation at all without waiting for the outcome of a trial period 
of cohabitation. The public may then be forgiven for wondering 
what happened to the ‘“‘ kiss and make up ” clause. 


Naom E. MICHAELS. 


PARKER v. THE QUEEN 


Parker v. The Queen will probably be remembered by English 
lawyers rather for the condemnation of D.P.P. v. Smith*® in the 
Australian High Court * than the subsequent advice tendered by the 
Judicial Committee of the Privy Council. Nonetheless, the case m 
the Privy Council does raise several interesting points which deserve 
examination. It gave rise to a reexamination of the status of 


1 [198] 8 W.L.R. 70; 88 A.L.J.R. TL, reversing (1968) 87 A.L.J.R. 8. 
2 [1960] A.C. 200. 
3 (1968) 87 A.L.J.B. 8 at p. 11, per Dixon O.J. 
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decisions of the House of Lords as binding precedents in Australia. 
Furthermore, in its various stages, several issues respecting the 
defence of provocation were discussed. The limited attention which 
the decision received seems rather surprising. It may be that the 
final result was sufficiently satisfactory to mute the antipodean 
chorus of protest with which English decisions on criminal law are 
often met. That their lordships’ reasoning was seen as entirely 
satisfactory is doubtful.’ 

Parker was tried and convicted of the murder of one Daniel Kelly, 
who had taken it upon himself to woo and win the prisoner’s wife. 
Parker had been married for ten years. His wife had borne him 
six children; he was deeply attached to her and the children. On 
the day of the killmg, Mrs. Parker informed him that she proposed 
to leave with Kelly. Parker remonstrated with her and subsequently 
with Kelly who used grossly insulting language respecting Mrs. 
Parker’s mixed racial ancestry. Mrs. Parker left with Kelly, 
leaving Parker in a highly emotional state. Five minutes after 
their departure by bicycle, Parker followed them in a car. He 
overtook them, and then, as he subsequently related to the police, 
aimed his car at Kelly’s bicycle. He then left the car (which had 
come to rest on the other side of the road) and looked for his wife 
whom he found lying face down im a drain. Thinking that he had 
killed her, Parker flew into a rage and began to hit Kelly. Then, 
hearing his wife moan, he pulled her out of the drain. She was then 
in agony. Parker later stated that “‘ It flashed through my mind 
that if it had not been for Kelly I wouldn’t have injured the wife, 
I pulled out the knife that I had in my belt and went back and 
stabbed him in the throat.’? He then broke into a nearby dwelling 
and used a telephone there to summon help. In evidence, Parker 
stated that he had not originally intended to kill Kelly, but only 
to bring his wife back to their children. 

Parker’s defence was that the attacks were unpremeditated and 
instantaneous reactions on his part to an emotional crisis of 
overwhelming intensity. Both provocation and irresistible impulse 
were withdrawn from the jury. It was invited to apply the 
presumption that a man intends the natural and probable conse- 
quences of his acts. The jury was, however, instructed that if the 
necessary mental ingredients to establish murder were not estab- 
lished beyond a reasonable doubt, the accused should be convicted 
of manslaughter because, on any view of the case, the killing was 
unlawful. Parker was duly convicted of murder. 

Parker applied for special leave to appeal to the High Court 
from a decision of the New South Wales Court dismissing his appeal 


4 i.s., Morris and Howard, Studies in Criminal Law, especially the discussions 
of Murder, Provocation, and Insanity; Parker, ‘' Mela ter, An Addendum "’ 
(1064) 8 Alta.L.Hev. 205; Campbell, ‘‘ The Anatomy of Provocation '’ (1956) 


Victoria University College Law Review 7 
5 In perticular, in its view of the meaning of implied malice in murder. 


106 THE MODERN LAW REVIEW Vor. 28 


from conviction. The principal issue was whether the defence 
of provocation should have been left to the jury. This issue 
involved a consideration of the meaning of section 28 of the New 
South Wales Crimes Act, 1900. That section provides: 

“ (1) Where, on the trial of a person for murder, it appears that 
the act causing death was induced by grossly insulting 
language, or gestures, on the part of the deceased, the jury 
may consider the provocation offered, as in the case of 
provocation by blow. 

“ (2) Where on such trial, it appears that the act or omission 
causing death does not amount to murder, but does amount 
to manslaughter, the jury may acquit the accused of murder, 
and find him guilty of manslaughter, and he shall be liable to 


punishment accordingly. Provided always that in no case 

shall the crime be reduced from murder to manslaughter, 

unless the jury find: 

(a) That such provocation was not intentionally caused by 
any word or act on the part of the accused; 

(b) That it was reasonably calculated to deprive an ordinary 
person of the power of self-control, and did in fact 

eprive the accused of such power, and 

(c) That the act causing death was done suddenly, in the 
heat of passion causing such provocation, without intent 
to take life.” 


The Mental Element in Provocation 


The last paragraph of the proviso obviously posed a major bar to 
the appellant. Assuming, as was decided by the Privy Council, that 
it applied to provocation generally, and not merely to those types of 
provocation mentioned in section 28 (1), the question was whether 
it was to be given a literal construction. Dixon C.J. and Windeyer 
J., dissenting in the High Court of Australia, and ‘the Judicial 
Committee held that ‘‘ without intent to take life ° meant without 
a premeditated intention to kill. It was agreed that the phrase is 
expressive of the common law proposition that provocation if found, 
rebuts the presumption of a premeditated intention to kill. The 
Judicial Committee, revicwimg its earlier decisions on provocation, 
remarked rather tartly that this view was not novel to English law. 
The words are meant to apply to cases in which the act is controlled, 
planned, preconceived or deliberate. Their lordships conclude that 
the adjective, chosen by Dixon C.J., namely “ premeditated ° may 
be accepted: * 
“ understandimg that what is thereby meant is that the homici- 
dal act was the result of the passionate impetus caused by the 
rovocation . . . and that it was not done pursuant to an 
intent ’ to take life which was either formed previously to 
or was formed independently of the provocation.” 


6 [1964] 8 W.ILR. 70 at pp. 86-87. 
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May we not, in the light of this and earlier advice tendered by the 
Judicial Committee,’ safely conclude that Lord Simon’s dicta m 
Holmes v. D.P.P.* will certainly be interpreted by English courts to 
mean that provocation cannot operate where intent to Kill was not 
produced by the provocation.® 


Implied Malice in Murder 
The advice tendered should be the more welcome because the 
Judicial Committee contrived, and rejected, a plausible and restric- 
tive meaning which could have been assigned to the proviso. The 
section could, it was said, apply to implied malice, treating that 
term as an intent to do grievous bodily harm.’® That point was 
not taken in the High Court but Windeyer J. did discuss implied 
malice. He treated implied malice as meaning that an mtent to 
kill could be implied from the fact of an unlawful killing. This 
conclusion, supported by a careful review of the older authorities, 
suggests that the original meaning of implied malice was that 
malice was implied when one man suddenly killed another without 
provocation." So understood, the term referred, as Mr. Turner has 
contended, to the mode of proving intent. Malice aforethought was 
implied in any apparently intentional Killing. Provocation gave a 
separate defence. If Windeyer J. is correct, the accepted meaning 
of “implied malice” at common law is not, as was said in Vickers, 
an intent to do grievous bodily harm. The term implied malice as a 
presumption of evidence would thus comprehend both intentional 
and reckless killmgs. Mr. Turner’s suggested construction of section 
1 (1) of the Homicide Act, 1957, would accord best with accepted 
common law doctrine. For his view was that implied malice should 


T Att-Gen. for Ceylon v. Perera, [1958] A.C. 200, Lee Ohun Ohuon v. The 
Queen [1063] A.C, 220. 

8 J] A.O. 588. 
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mean recklesaness on the part of the accused whether death ensued 
or not.** Now that grievous bodily harm means grievous bodily 
harm, ‘implied malice,” as the term is defined in Vickers, will 
generally exist in circumstances in which probably an accused was 
reckless." English law has not, however, advanced much beyond 
the point reached in R. v. Serné.** It is doubtful whether 
Australian lawyers would wish to be placed in the same position. 


The Reasonable Relation Rule 
The rule commonly adopted in English decisions, that the nature of 
the provocation must bear some relationship to the resulting attack, 
was discussed by Windeyer J., though not by the Judicial Commit- 
tee. He treats it as soundly related to the ordinary reactions of an 
ordinary man. If this means no more than that a trifling insult 
will not justify an assault with a deadly weapon, the point may be 
conceded.** In such circumstances it is difficult to visualise the rule 
as having an existence independent of the rule that the provocation 
must be sufficient to provoke a reasonable man.” If, however, the 
Tule is based on an idea of blow for blow, with a resulting nice 
balancing of the proportionality of the provocation to the manner 
and extent of the retaliation, criticism of the doctrine is surely 
justified.* As Windeyer J. indicates, the defence of provocation is 
founded on an appreciation that a reaction to sudden provocation is 
morally less blameworthy than a deliberate killing. The law must 
not insist upon too fine a balancing of its scales. 


Precedent in the Australian Courts 

In his dissenting judgment, Dixon C.J. stated, for the High Court, 
that in future, when High Court decisions conflicted with those of the 
-House of Lords, decisions of the High Court should be followed by 
the Australian courts. This statement is a marked departure from 
the rule which formerly obtained. In Piro v. W. Foster & Co., 
Lid. the High Court stated that it was a wise general rule for the 
Australian courts to follow decisions of the House of Lords where its 
decisions conflicted with those of the High Court. The obligation 
existed where the principles in question were general principles of 
14 J. W. O. Turner, ‘Malice Implied and Constructive ” [1988] OrimL.R. 15. 

See authorities ated in note 11 above, and eapecislly the English Draft Code, 

1878, and R. v. MeDowell. 


15 D.P.P. v. Smith (note 2 above); R. v. Methoram (1961) 45 Or.App.R. 804. 
16 16 Cox 0.0. SLL. 


17 ) 87 A.L.J.R. 8 at p. 22. 
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common law, and in circumstances in which there were no relevant 
differentiating local circumstances. Clearly, the rule of precedent 
laid down was an Australian rule. Decisions of the House of Lords 
were not binding proprio vigore. It was a sensible rule of 
convenience. The House of Lords was seen as the ultimate 
authority on questions of English law. In the absence of a clear 
possibility that the Judicial Committee would tender different 
advice, the rule could be justified as a useful means of avoiding 
circuity of action with consequent needless expense to litigants.” 
The rule has now been altered, although the Privy Council retains 
ultimate appellate jurisdiction. It has been altered by a distin- 
guished judge whose devotion to the idea of common law as a 
unified system of jurisprudence cannot be questioned.™ It cannot 
be said, as it was once said of Canada, that nationalism was the 
moving force.** The new rule of precedent is sensible only if there 
is a real possibility that the Privy Council will, on a significant number 
of occasions, tender advice contrary to rules formulated by the 
House of Lords. This, in turn, is only likely to happen if a signifi- 
cant number of decisions of the House of Lords be subsequently seen 
as misconceived. The altered rule of precedent is therefore a 
teflection on the judicial standards of the House of Lords.” Were 
their lordships given to introspection, Parker v. The Queen might 
prove a sufficient occasion for reflection. 
L. H. Leen. 


Tue CONTINUED EROSION or THE HypE RULE 


Lee v. Lau + is the third ? decision in recent times which detracts 
from the full rigour of the Hyde ? rule. In this case the husband, 
aged fourteen and domiciled in Hongkong, married the wife, aged 
fifteen and apparently also domiciled there, in Hongkong in 1942 
in accordance with the customs and rites of Tsing law. There was 
some doubt whether the marriage was void for non-age by the law 
of Hongkong but, having heard the expert evidence, Cairns J. was 
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ae eh Foster 4 Oo ay. “and seo Will v. Bonk of Montreal [1981] 
UB, 528. 
n Seq ¢.g., Dixon, “The Common Lew as an Ultimate Constitutional 
Foundation ” (1957) 81 Ansi. L.J. 240. 
3 Bosi 6.g., Newlands, '' Appeals to the Privy Counal '’ (1928) 1 Can.Bar Rev. 
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inclined to think that it was valid. It was, however, clear that 
this form of marriage could constitute a valid marriage and also 
entitled a husband to take tsipsis, i.e., concubines or secondary 
wives, during its subsistence and that they would have certain rights 
of succession to his property on his death. The children of these 
“ wives’? would, moreover, be legitimate. In fact, the present 
husband took no secondary wife. In 1959 the husband and wife 
executed in the Chinese language a document whereby they agreed 
to dissolve their marriage ‘‘ because of surroundings and being 
different in temperament.” This document was subsequently 
authenticated by the ‘‘ chop,” i.e., the seal, of a local organisation 
known as the Sai Kung Northern Rural Committees’ Association. 
The husband at once came to England and acquired a domicile 
there. Being desirous of marrying again, he sought a declaration 
that the divorce contract had dissolved any marriage between him- 
self and the wife. The wife, who had remained m Hongkong, was 
not represented, but the Queen’s Proctor was represented by 
counsel. It was common ground between the expert witnesses that 
the courts of Hongkong would regard such a marriage as mono- 
gamous ° and the dissolution of it as valid. It will be seen that the 
result of the petition depends upon the answer to several questions: 

(i) Was the 1942 marriage monogamous? ‘‘ In my judgment,” 
said Cairns J., ‘ once the nature and incidents of the union have 
been ascertained according to the local law, the question of whether 
the union is a monogamous marriage is for this court a question of 
English law.” è Having found that the husband could take fresh 
partners during the subsistence of the marriage to whom some legal 
recognition was accorded, he held that the union, if valid, was not 
to the exclusion of all others and thus was potentially polygamous." 

(ii) Had the court jurisdiction to grant the declaration? His 
lordship held that the petitioner’s domicile in England warranted 
the assumption of jurisdiction.’ 

(iii) Was the jurisdiction hampered by the fact that the divorce 
was by agreement and unaccompanied by any judicial act? Relying 
on Ratanachai v. Ratanachai,® one would have said with confidence 
that the jurisdiction could be exercised. However, as his lordship 
observed, there has since appeared the decision in Russ v. Russ,'° 


4 Bee also Vida v. Vida, Ths Times, October 17, 1961. 
5 That is, ın the sense that, after a Chinese customary marriege, a husband 
cannot marry another woman in the same way while his first marriage still 


subsists. 
e posi] è 8 W.L.R. 750 at p. 754. This is a clear example of olasmfcstion by the 


THP 755, ee r T as one would 
mite the H case (swpra). 
At ag enact on Har-Sheft v. Har-Shef [1968] 
LLB. T98 (0.A.). 
9 Tho a une 4, 1960, aa marriage, having been celebrated m 


land, was beyond all monogamous. 
10 (iano) B. 87; [10e a ERB. 649; Webb (1962) 25 M.L.B. 19; [1962] 
wW `B. 980; fl J] 8 All B.R. 198 (0.A.); Webb (1968) 26 M.L.R. 82. 
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in which it had been emphasised that the talak divorce with which 
the English court was concerned had been effected in the presence 
of witnesses and an officer of the Egyptian Sharia court, had been 
recorded in that court and had been recognised by it." Cairns J. 
considered that the present case was stronger than the Ratanachai 
case since the agreement had been presented to, and sealed with, 
the “ chop ” of the local organisation; although the divorce had 
not been effected in anybody’s presence, he felt it was possible for 
him to grant the declaration.¥ 

(iv) Could the declaration be granted without actually deciding 
whether the 1942 marriage was valid? His lordship found himself 
on completely new ground here. It is certainly true that when an 
English court is asked to change the parties’ status by granting 
a decree of divorce, it will grant it only if it is satisfied that a valid 
marriage exists.4 Here, however, his lordship was not being asked 
to change the parties’ status; he was being asked to declare what 
their status was, and no more. In these circumstances his lordship 
saw no public policy reason against his saying “‘ if this was a valid 
marriage in 1942, then it was dissolved in 1959.” 14 

(v) Was the court prevented from granting the declaration by 
the established fact of the potentially polygamous character of the 
marriage? One might possibly have taken the view that since the 
husband was not coming to the court to enforce against his wife 
“ any obligation which arises from, and specifically from, the 
capacity of the other party as wife,’?** he was not asking for 
the type of relief which the Hyde rule bars. Cairns J. examined the 
long and familiar line of authorities and came to the equally happy 
conclusion that they allowed him to hold that if the husband had, 
without first taking the present proceedings, gone through a cere- 
mony of marriage in England and had later desired to avoid his 
second marriage, he could have petitioned the English court for a 
decree of nullity—im which event that court would have had to 
' decide the very questions presented to the court on the present 
occasion and take cognisance of the potentially polygamous marriage 
in Hongkong in order to do so.*¢ 

This decision appears to be forward-looking in a way one might 
not have hoped for, and it is indeed gratifymg to see the masterly 
fashion in which the court avoided the difficulties posed by questions 
(iv) and (v). 

P. R. H. Wess. 


aE ar u: 95, per Scarman J.; [1968] 8 W.L.R. 980 at pp. 986-080, 


T 3 W.L.R. 750 at p. 756. 
kiden on Diera ed., 1964), p. 508, n. (d). 
14 (1064) 8 W.L.B. 750 at pp. 756-757. 
ese are the words used by Winn J. in Shahnaz v. Riswan [1964] 8 W.L.R. 
760 at p. 764, decided, it is only fair to say, some six months later than the 
hearing of Les v. Low. 
16 [1064] 8 W.L.R. 750 at p. 758. 
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LECTORES ON JURISPRUDENCE. By the late H. F. Jotowicz, edited 
by J. A. JoLowicz. [University of London: The Athlone 
Press. 1968. 891 pp. 650s. net.] 


Sm Jonwx Mrzs once told me that an undergraduate at the end of the last 
century had only one book on jurisprudence to read, and that was the whole 
of Austin’s Lectures. Miles read them through in the last two days before 
the examination. My generation were brought up on Holomd (dull but 
essential), supplemented by Salmond, Pollock and Moine’s Ancient Law. 
We scarcely yet had Alers Law in the Making, though we were fortunate 
to have C. K. Allen himself. In recent years the number of books on juris- 
prudence has grown so much that a lecturer who has to draw up & select 
list of reading for his audience, actually has to select—especially as there 
are two or three suitable American books, even if we count Friedmann as 
Engish. Now Mr. J. A. Jolowics, by editing his father’s lectures, has 
presented another claimant for inclusion in the list 

It may not have been well known outside London University that Professor 
H. F. Jolowics, the distinguished Roman lawyer, delivered the LLB. course 
of lectures on Jurisprudence there for a quarter of a century. He left 
manuscript notes which his son has been able to work up into book form, 
omitting the part on the analysis of legal conceptions, but adding some new 
material and revising the references. Professor Jolowics had little patience 
with the attempt to classify different kinds of jurisprudence, e.g., analytical, 
historical and sociological jurisprudence. The answer seems to be that there 
is one study of Jurisprudence, but that various methods—analyucal, historical, 
sociological, etc—may be used or emphasised. 

Professor Jolowics’s practice was to preface the historical account of 
legal theories with an outline of Austin’s theory of law and sovereignty so 
as to give his students something to bite on from the start, some definite 
criterion which they could keep at the back of thelr minds for testing the 
various other theories. Personal experience shows that if one begins with 
Austin (the prevailing English doctrine down to recent times), it is not 
easy to induce students to take natural law seriously; whereas tf one begins 
with natural law and natural justice from Plato and Aristotle onwards, 
students become impatient later with the narrow formalism of Austin. 
Perhaps someone will carry out a controlled experiment with two halves of 
the same clags, to find out how far one group finish up as natural lawyers 
and the other group as posttivists. 

The general impression left by this book is one of great clarity of 
expression, which will justly appeal to students, and of common sense in 
Judgment. Two gifts that Professor Jolowics had in high degree, a profound 
knowledge of Roman and Byzantine law and a proficiency in languages, 
classical and modern, help to make him an ilumhating expositor of the 
leading European theories of law; and he is strong where English lawyers 
tend to be weak, for example, in Greek law and the German philosophers, 
Kant and Hegel. The part on theories of law will probably be found the 
most useful, first, because this branch of the subject is the most difficult for 
students; secondly, because the part on the Sources of Law necessarily covers 
ground that has been well cultivated by Allen, Goodhart, Cross and others; 
and, thirdly, because the student's Interest is not easily aroused by problems 
of classification (Divisions of the Law). About the different meanings of 
the expression “source of law,” I agree with Jolowicz against Allen. Actually, 
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the topics chosen for the part on Divisions of the Law are intrinsically 
interesting, e.g., constitutional and administrative law, criminal law, adjective 
and substantive law. 

If this work had been originally designed as a textbook, the learned author 
would no doubt have given us some general discussion of his own view of 
the purpose of Law, as distinct from the nature of Jurisprudence. Most 
would presumably agree that the essential aims that Law seeks to achieve are 
Order and Justice. Many Anglo-American lawyers, who have inherited 
centuries of internal security, regard Justice as the primary aim of Law. 
But there can be no Justice unless we have Order. Indeed, without Order 
there is netther Law nor Justice. Order without Justice, on the other hand, 
may not be pleasant but it can be Law. 

Mr. Jolowics’s work as editor should by no means be overlooked It 
amounts to much more than the bare demands of fillal piety. His tactful 
emendations of the text, as in the definition of crime, cannot often be 
apparent; but a careful study of the footnotes shows that in numerous places 
he draws to the readers attention, and if necessary explains, all the most 
significant Juristic literature written since his father last revised the 
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JunmerTnics. Edited by H. W. Baapr. [New York and London: 
Basic Books, Inc. 1968. 270 pp. 80s. net.] 


Waar is Jurimetrics? Is it the hope of tomorrow, or the curse of today? At 
least it is not the rehash of yesterday. In this collection of papers it covers 
various attempts to apply modern research techniques to law. These attempts 
are in three mah areas. These are, legal information retrieval, behavioural 
interpretation of judicial decisions, and the use of formal logic in legal 
analysis. Some of the essays overlap a little, but it is convenient to deal 
with each of these three areas separately. 

The first five papers are mainly concerned with legal information retrieval. 
Those by Loevinger and by Eldridge and Dennis survey the main projects in 
this area, and describe the authors’ own projects in rather more detail 
Loevinger is perhaps slightly the clearer in his analysis, particularly where 
involved statistical technique such as the use of association factors is con- 
cerned. Eldridge and Dennis, on the other hand, give a rather fuller 
description of their own work for the American Bar Foundation in conjunction 
with International Business Machines, The remaining three papers in this 
section are of a more general nature. Dickerson gives the arguments for and 
against mechanisation in a sober and realistic way. Kerimov, the only non- 
American contributor, describes Soviet aspirations in this field. One would 
like to hear a little leas about aspirations end a little more about positive 
achievements from the Russians by now. The last contributor to this section 
is Spengler. His paper is designed to warn of the dangers of mechanisation. 
He is hardly a persuasive advocate. His tone is shrill, his terminology vague 
and his assumptions breathtaking. On page 47 for example we are told that 
case law is better adapted than codified law to respecting man’s social 
existence, and promoting an effective and satisfactory life tm common. 
Spengler fears for the American way of life, and particularly freedom from 
government restraint, if the mechanical retrieval of legal information is 
instituted. It is hard to give serious credence to such erguments, particularly 
when key premises, such as the conceptual inflexibility of computers, are 
refated by both survey papers. 

The behavioural approach is represented by three protagonists, Schubert, 
Kort and Ulmer, and one antagonist, Berns. The contributions of the 
p are mainly concerned with mathematical analyses of decisions 
of the Supreme Court. AIl three seem to have been somewhat disconcerted by 
a paper in which Rodell, not a behaviouralist, predicted with great success 
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the outcome and voting split in a recent case in the Supreme Court. Their 
main argument against Rodell is that while his method may work, it depends 
on factors which cannot be easily disseminated. Their techniques, they claim, 
are available to anyone. This may be true in theory, but my guess 1s that, 
in practice, few lawyers would care to venture into Schubert's five dimen- 
sional space to try them out. Kort is perhaps the most restrained and persua- 
sive advocate. He demonstrates two methods of analysing decisions, One 
involves simultaneous equations and the other Boolean algebra. In the 
discussion of equations he is very cursory in his account of the transformation 
of facts into factors. So much so that one suspects that the end product may 
not be quite so far from traditional analysis in terms of legal concepts as 
Kort might suppose. The biggest obstacle to the practical use of any such 
scheme seems to be the inherent ambiguity of the notion of a “fact.” It is 
very dubious to assume that facts are discrete and objectively verifiable. 
But even if they were, Kort’s analysis could never lead to successful prediction 
of new cases because one never knows in advance what view the judge will 
take of the facts. Kort may be able to make hypothetical] judgments, but 
as Frank has shown this still leaves plenty of room for uncertainty. Kort 
might well accept this limitation. If he does, it is pussling to know what 
the utility of the analysis really is. Ulmer’s paper is rather more mathe- 
matical, and very much more misleading. He spends some time upon a 
mathematical analysis of the probability of error in Juries of different sizes 
with different rules about the majority necessary for a verdict. One of his 
conclusions is that the likelihood of error under a unanimous jury rule 
decreases as the jury increases in aize. This may be true, but we also need 
to know how often each such sized jury is likely to be unanimous before we can 
have any comprehension of the absolute likelihood of error in any such system. 
This information cannot be given since it depends upon the complexity of 
the particular cases tried and the personality of the jurors rather than 
mathematica. Berns’ attack upon the behaviouralists starts off with some 
telling points. Unfortunately it soon degenerates into the worst sort of 
polemic. In one place indeed the behavicuralists are damned by association, 
and a somewhat remote one at that, with Naal racialist policies. 

The final paper, by Allen and Caldwell, represents the use of formal 
logical analysis. It is thankfully free of symbolism, but rather overloaded 
with diagrams. This is a pity since it contains a revealing analysis of syntac- 
tical ambiguity to which legal documents are distressingly prone. Here too 
one sometimes felt that the proportion of example to argument was unduly 
high, but at least the points got home. 

The book is well produced. The only misprint detected was a numerical 
suffix in the second equation on page 157. The papers are mostly well docu- 
mented, but it is quite scandalous that e book dealing at least in part with 
information retrieval should be published without an index. 


Couor Tarren. 


A Trext-Boox or JURISPRUDENCE. By Grorcr Wuirecross PATON. 
Third edition by Davi PLumaxy Drrmam. [London: Oxford 
University Press. 1964. xv and 658 and (index and table of 
cases) 46 pp. £2 18s. 0d.] 


Ir is now eighteen years since Paton was first published and in the intervening 
time it has established itself as one of the select group of students’ textbooks 
on jurisprudence. Paton has now reached its third editlon, but on this 
occasion Sir George Paton decided that the work of preparation required 
more than what he describes as “the part-time energies of a somewhat pre- 
occupied administrator ”; accordingly the new edition has been undertaken by 
his successor in the Chair of Jurisprudence at Melbourne, Professor D. P. 
Derham. 
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Although there are substantial additions to the text the main approach 

to the subject is unchanged—that is, it remains first and foremost a textbook 
for undergraduates and hence in matters of controversy seeks rather to 
explain the problems than to provide authoritative answers. 
_ In the thirteen years which separate the second from the third edition, 
perhaps one of the most significant events in the world of common law 
jurisprudence has been the work of Hart of Oxford and particularly his 
invocation of the techniques of linguistic analysis in the study of legal concepts. 
The influence of this is reflected in many places, but particularly in the 
passages dealing with the definition of law and the “imperative” school of 
jurisprudence (where this technique is explained) (pp. 1214, 6266). 
Stmilarly, the sections on Legal Personality have been reconstructed. A new 
introductory note on Personality has been added (pp. 246-947), representing 
an clement in the classification of fundamental legal concepts, and the sections 
on the nature of Legal Personality and the various theories of Personality 
have been substantially rewritten. 

Possession, a concept as elusive and exciting and challenging as Personality, 
has also been the subject of re-examination following the writings of Hart, 
D. R. Harris and Alf Ross. The editor hes here rearranged much of the 
existing material and interpolated two tmportant new sections (pp. 510-829), 
collecting together the cases under various heads—Larceny, Finding, Landlord 
and Tenant and the like—and finally attempting a fresh synthesis. Derham 
discards the proposition that “ Possession is a fact to which the law attaches 
certain consequences.” Possession, he infers, is a legal concept arising from 
the law’s protection of certain disparate states of affairs, this protectlon 
giving rise to legal rights, duties and so forth. The states of affairs do not 
themselves constitute possession. Hence, the question to be asked in proceed- 
ings is not “Who is entitled to possession?”—1t being taken thet certain 
consequences must follow the answer; it is rather: “ Who is entitled to be 
protected in rights relating to this property and for what purposes—(e.g., 
the law of theft, contest between finder and occupier, etc.)?” The answer to 
this question indicates “possession,” not as some unique and unvarying thing 
but as “possession for present purposes ”—the conditioning state of affairs 
(including the purpose for which protection is claimed) being a necessary part 
of the definition, and the definition denoting only the protection given to that 
specific state of affairs. This is very valuable. 

In the last twelve years there has been a good deal of rethinking and 
writing on the related questions of binding judicial precedent and the nature 
of the ratio decidendi, to which indeed the editor himself has contributed 
significantly; the appropriate sections (pp. 179-195) have been substantially 
revised in the light of this. Of particular interest to the English reader (who 
is apt to regard the English rules as not merely right but also inevitable) is 
the example presented by the High Court of Australia of a court, not bound 
by its own decisions, but nevertheless applying an effective system of Judicial 
precedent. The Australian examples in Paton are a valuable stimulus to 
fresh thoughts on the question 

In addition, recognition -has been given to the recent populerity of the 
Scandinavian “realist” school particularly in the passages dealing with the 
nature of law and legal theory. 

All textbooks on jurisprudence are very personal products and Paton 
is no exception. This personal quality (an Antipodean genius looi?—of. 
Salmond) does not seem to have been affected and is certainty not adversely 
affected by the adoption, in the days of the book’s maturity, of Professor 
Derham as the author’s colleague and successor. All teachers of jurisprudence 
are deeply in debt to them both. 

Hasa R. Guir. 
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Tae Poricr. By Bex Wuiraker. [London: Eyre & Spottiswoode, 
Ltd.; Penguin Books, Ltd. 1964. 224 pp. 21s. net (hardback). 
8s. 6d. (paperback). ] 


THe POLICEMAN IN THE Commounrry. By Micnam, Banton. 
[London: Tavistock Publications, Ltd. 1964. xiv and 275 pp. 
(with index). 80s. net.] 


Mx. Warners book is a survey of the whole position of the police in 
relation to society, and it takes account of relevent legal, social, criminological 
and scientific factors. The main purpose of the book is to suggest ways and 
means of improving relations between the police and the public, and to recom- 
mend methods of rationalising the role of the police. An admirable summary 
of the causes of this study appears in Mr. Whitaker’s last section containing 
his final conclusions (p. 216): “Janus-Hke, we have always turned two faces 
towards a policeman. We expect him to be human and yet inhuman: we 
employ him to administer the law, and yet ask him to waive it We resent 
htm when he enforces a law in our own case, yet we demand his dismissal when 
he does not elsewhere: we offer him bribes, yet denounce his corruption. We 
expect him to be a member of society, yet not to share tts values: we admire 
violence, even against society itself, but condemn force by the police on our 
behalf. We tell the police that they are entitled to information from the 
public, yet we ostracise informers: we ask for crime to be eradicated, but only 
by the use of ‘sporting’ methods. What, to end where we began, do we want 
the police for? Only by resolving the conflict in social values between liberty 
and law enforcement can we determine the paradox of the policeman’s position 
in our future society. It is time to think clearly, and to give our police a role 
in which we can help and not obstruct them.” 

Mr. Whitaker makes several well-mertted attacks on the Willink Commis- 
sion Report, while at the same time being prepared to recognise useful 
contributions made by the Royal Commission. Like so many others, he cannot 
accept the complacency of the Royal Commission on relations between the 
pubHe and the police, though he is prepared to concede that police pessimism 
on this score is perhaps over-played. Among things which might help, the 
author recommends the extension to all forces of the Juvenfle Liaison Officer 
scheme, started in Liverpool in 1949. As Mr. Whitaker considers that the 
police force should be regarded as the most important social service of all, 
he believes it might be a good thing to expand the functions of the office of 
the D.P.P. to take charge over deciding whether or not to prosecute in a far 
wider range of offences. Perbaps the central issue, however, is whether we 
really want the police to do their job properly. Lf so, Mr. Whitaker suggests 
that police powers must be clartfied, and anomalies concerning, e.g., powers to 
stop, search and detain on suspicion ironed out. At present the police have 
to use bluff or illegal “holding charges,” and it is more than a pity that they 
should be driven to such extra-legal devices in order to catch criminals. Tho 
Willink Commission declmed to deal with this problem, although several 
witnesses spoke of the effect it had on relations with the public, and both the 
old and the new Judges’ Rules are inadequate in this context. While wishing 
to preserve basic civil liberties as far as possible, Mr. Whitaker firmly 
believes in giving the police every chance to catch criminals, and tn further- 
ance of this he suggests compulsory finger-printing for all, and the use of 
computers to compare prints found at the scene of a crime with those kept as 
a permanent record. As the author says, this could prove a powerful 
deterrent to crime. He favours a progression towards regional police forces 
(perhaps nine in number), as a means of providing greater co-ordination 
and efficiency, and he would like to see each regional force possessing a 
helicopter, to be used to watch the movement of valuable consignments, and 
for purposes of traffic contro. He believes that each C.I.D. bears too 
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heavy a load of cases, and that the personnel ought perhaps to be doubled. 
He also suggests much more clerical assistance so that detective officers can 
be relieved of much of thelr paperwork. 

Chapters 5 and 6, on manpower (recruiting, training and career) and the 
life of a policeman and his family, are contributed by Miss Maureen Cain; 
and there is an Appendix containing the new Judges’ Rules and the Adminis- 
trative Directions on Interrogation and the Taking of Statements. The 
material used in the book is drawn from a multitude of sources, including 
interviews and discussions with police officers themselves. The examples of 
other countries are considered, and it would be impossible to count the 
individual suggestions for future development. The style is racy, though at 
times somewhat inelegant or clumsy. There are a number of slightly annoying 
statements, such as “The Chairman (of the 1960-1962 Royal Commission) was 
a former Conservative M.P. and barrister—nelther Innovationary occupa- 
tions” (p. 18). There are also rather too many misprints, at least in the 
hardback edition, which is the only one seen by the reviewer. But there are 
two more substantial faults. First, there are very few references given, which 
makes it impossible to check most of the assertions of fact. Secondly, there 
is no index. The book contains numerous statistics and other factual asser- 
tions, together with a large number of quotations and references in the text 
to printed materials, the vast majority of which are not cven named 

. These two faults combined make it very difficult to use the 
volume with confidence for reference purposes. It is e great pity thet the 
effect of the enormous industry which has gone into the preparation of 
the book should be marred in this way, because this is an important work. 
The assessments of the situation seem to be objective and feir, and the views 
expressed could lead to worthwhile reforms. 

It is easy to disagree on specific points. The reviewer, as e constitutional 
lawyer, would not be very happy about the author’s suggestion of the institu- 
tion of on-the-spot fines for some traffic offences even if this did lead to a 
reduction in the wastage of officers’ thine in court. Nor would he agree that 
mounted police “do more harm than good in the delicate relationship with 
crowds” (p. 188). The reviewer believes that mounted police are extremely 
effective in keeping crowds under control, and thus preventing the kind of 
disorder which injures police-public relations. It is also very much an 
expression of personal opinion to disclose disappointment that Mr. Whitaker 
does not favour the revival of something like the Hendon Police College. 
The author frequently worries about the poverty of the standard of entry to 
the police, and the difficulty of finding suitable men within the police forces 
to fill the more senior posts. No efficient armed service could exist without 
an officer corps, properly recruited and trained as such. As the author says 
at p. 122, twenty-six of the present Chief Constables were Hendon trained. 
But the Hendon College was abandoned, on what it is submitted were mis- 
placed egalitarian principles, in 1989, and it is difficult to see where the new 
senior officers are to be found If a new officer corps could be established, 
then more graduates would enter the police at this level, and the police might 
gain the know-how to prevent organised crime from paying. If a diviston 
between “commissioned officers” and “N.C.0.s” were also to be established 
(and there should surely be more grades of “N.C.O.”), then there need be 
no blockage of normal promotion prospects for ordinary constables—indeed 
they might even be enhanced. 

But the fact remains that the main message of this book gets over, and 
forcibly. The author wants more examination to be made of police discre- 
tions; more refresher courses for serving officers; more public relations work 
(and he praises the realism of Z Cars); and independent inquiries or tribunals, 
and perhaps even an Ombudsman, to consider complaints against the police. 
Proper attention to all the points made in this book could have en enormously 
beneficial effect upon relations between the police and the public, and could 
spark off a new era of healthy social progress. 
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While Mr. Whitaker is an historian and lawyer, Dr. Banton 1s a social 
anthropologist, and thus The Policeman in the Oommunity, while covering a 
similar field to that of The Pokoe, albeit upon a more restricted group of 
topics, is a book written from a markedly different angle. Dr. Banton is not 
so much concerned with the making of positive suggestions for reform as with 
the kind of basic research upon which value judgments and ideas for reform 
can be grafted at a later stage by others. His researches were conducted 
mostly in Scotland and the United States, but he has also made brief inquiries 
in Sweden, and he is well acquainted with police law and practice in England. 
He is concerned not so much with the general adequacy or inadequacy of the 
police today es with the “situational factors” which disclose the satisfactory 
or unsatisfactory nature of the police system in each particular circumstance. 
Going to the root of the policeman’s role in society, he hag studied at first 
hand the normal situations of police duty, and has not concerned himself with 
the rarer occasions when the police are subject to strain or provocation. As 
he says himself (p. xli): “My work provides no answer to questions whether 
police-public relations are good or bad, better or worse, but it may convey 
some understanding of what constitutes police-public relations and how the 
culture of the police occupation affects these relations. Because of the 
approach adopted it tends to reflect the police view of public relations and 
does not adequately explore the attitudes and experiences of different groups 
within the public. This latter question is something I plan shortly to 
investigate in a separate study.” 

Starting with a detailed first-hand account of the commonplace events 
of everyday police work in a Scottish city, Dr. Banton proceeds to describe 
the different circumstances prevailing in three American cities, to discuss 
certain aspects of police organisation in Britain and the United States and 
then to branch out on to such topics as the effective segregation of palice 
officers and thelr families from the rest of the community. No conclusions 
are drawn without adequate evidence upon which to base them, but when they 
are drawn they are all the more forcible for this. And some of these conclu- 
sions are quite startling. Thus at p. 265 Dr. Banton asserts that there are 
too many police in the United Kingdom! This is directly contrary to the 
underlying assumptions of so many reformers of the past few years. Mr. 
Whitaker constantly urges that the British police are under strength, and 
the recent salary increases were designed, inter aka, to encourege recruitment. 
It ig the reviewers opinion that these increases are still inadequate, but one 
can hardly be other than impressed by Dr. Banton’s deductions. As he says: 
“ Many officers spend a great deal of time standing by automatic traffic signals 
and doing little but answer the questions of passing pedestrians; many officers 
complete shift after shift walking round quiet streets without ever making an 
arrest. It is sald that a low arrest rate is a sign that the man is doing his 
job and preventing crime, but this argument is easily abused... It is said, 
too, that the public—who pay rates and taxes—like to see a policeman coming 
round. They might like it leas if they appreciated how expensive policemen 
are nowadays and the high case load carried by many detective officers.” The 
reviewer cannot recall any previous serious and methodical questioning of the 
value of “beat work.” Whether Dr. Banton is right or not, this example may 
perhaps illustrate the value of his approach to the problems of police reform 
and development. What a pity that the Willink Commission did not derive 
help from some study of this kind. One feels that Dr. Benton is on sure 
ground when he ettecks the Commission for a lack of scientific approach to 
their task. Instead of relying upon the findings of one rather narrow and 
limited social survey upon which to base thelr conclusions as to relations 
between the police and the public, they should have broadened thelr inquiry 
and asked a lot more spectfic questions. At the very least (and here Dr. 
Banton and Mr. Whitaker are at one in their condemnation) they should have 
paid some attention to the way in which police systems work abroad. 
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Dr. Banton’s book is well-informed and accurate upon law, as well as 
upon other social factors. There is a bibliography and a short index, and 
references to written materials are properly provided in the text. One can 
feel assured that here is a solid pleco of scholarly research, providing 
excellent groundwork for development. In this respect it is superior to 
The Police, but between them these two books could have a powerful effect 
upon informed opinion. 

D. C. M. Yammer. 


Potice QUESTIONING AND THE Jupers’ Routes. By GERALD 
Asrzanams. [London: The Solicitors’ Law Stationery Society, 
Ltd. 1964. xii and 68 pp. 12s. 6d. net.] 


Ts is an interesting little book. There is an amount of police literature on 
the Judges’ Rules but not much legal Ilterature; though the rules themselves 
are of judicial creation even if they are not law. This is because there are 
few reported cases considering their legal significance, R. v. Voisin [1918] 1 
K.B. 581 being a notable exception. Infringements of the rules are often 
pleaded at trial in the hope that this will lead to the exercise of the Judictal 
discretion to exclude evidence, but the Judges’ Rules are administrative 
directions and tf the trial judge cannot be persuaded to exercise his discretion 
there 1s little use in appealing on a point of law when they are not law or on 
a point of fact when that is not in dispute. So it is that there are few 
reported appeals or even reported judicial determinations at first instance 
prompting comment 

However, the recently published new Judges’ Rules have resulted in a 
minor rash of notes and articles. Among these Mr. Abrehams’ book ranks 
well, though his comment on the new rules is short. He sketches the main 
principles of admissibility of testimony which form a background and then 
outlines the substance of the old rules and how they came to be written and 
points out some of the defects in them. This fills some thirty-eight pages. 
Some fourteen pages are devoted to the new rules. The text of each is given 
together with a short, but thoughtful, commentary on it. An appendix then 
gives the text of the recent Home Office circular which sets out the new rules 
and gives fresh and more complete directions on police interrogation and the 
taking of statements. 

Mr. Abrahams rightly concludes that not only were the new rules badly 
needed but they fit thelr purpose well. They give substantial acceptance to 
much existing practice. Although they are more detailed and perhaps more 
confusing in requiring two cautions in many cases, and even more in the few 
circumstances where questioning is permitted after the accused has been 
charged, they do not place any more real restriction on the police than did 
the old rules. Though the requirement of a caution when a policeman has 
evidence which affords grounds for reasonable suspicion is likely to put 
suspects on their guard at an earlier stage. Against this they give much 
clearer directons and this will be welcomed by all who have to use them. 

The interesting questions which are left are outside the scope of the new 
rules and of this book. The police still Jack authoritative direction on such 
matters as obtaining evidence by tricks or trespasses, identification parades 
and photographs. The man in the street is in an even worse position, 
possessing a vague duty to help the police and Mable to be charged with 
various offences from misprision to obstruction. He could do with some 
judges’ rules. It is a pity these matters are outside the scope of this 


small but recommendable work. 
J. A. Ammaews. 
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Aw OvTLINE of THE Law or Evipence. By Rurerr Cross and 
Nancy Witxiws. [London: Butterworths. xxxv and 244 pp. 
(with index). 27s. 6d. net.] 


I ovanr not to have been allowed to review this book because I have not got 
the qualifications for reading it. According to the authors’ Preface it Is 
intended for (a) Bar students, (b) policemen and (c) univeraity students, 
though they add two other categories by implication by saying that they have 
managed to satisfy themselves that every sentence of the text is “ comprehen- 
sible alike to an ageing academic and to a very newly fledged barrister.” They 
are quite right about this; the trouble begins when you take two or three 
sentences together. On p. 1%, for instance, the decision and ratio dsoidendi 
in R. v. Foster are set out with admirable lucidity and on the 

R. v. Bedingfield receives the same treatment Then follows this pregnant 
sentence: “This case is difficult to reconcile with R. v. Foster, but both 
R. v. Foster and R. v. Bedingfeld were mentioned without disapproval in the 
House of Lords in R. v. Christie, and the distinction may turn on the different 
views as to what constitutes contemporanelty taken by the respective trial 
judges.” With the utmost deference I doubt whether the policeman’s lot will 
become an appreciably happler one if he takes up the study of conundrums 
like this. They are all right of course for the ageing academic—it is his 
business to propound them; conversely it ig the business of the Bar or 
university student to look as if he understands them. As for the newly- 
fledged barrister, he will soon grow out of them and by the time his arteries 
begin to harden he will have lost patience with them altogether. That, I 
regret to say, is the point which I have reached myself; but fortunately 
Professor Cross is unlikely to be offended by this because he knows my views 
about the law of evidence already. He has even done me the honour of 
quoting them without overt derision and of conceding that “it is not so clear 
that there is need for all the elaborate rules of evidence at the present day.” 
Moreover, he knows that I entertain the highest possible regard for his own 
learning on the subject and for the research that he has put into tt; and in 
1961 he indicated very clearly what he really thinks about it in a slashing 
article in this journal (see (1961) 24 M.LR. 82). Meanwhile he and Miss 
Wilkins have had to take it as tt comes, end I am convinced that so long 
as the law remains whet it is and so long as students have to pass 
examinations in it a study of this book will prove to be a sovereign recipe for 
getting alphas without tears. It is conveniently arranged, like Stephen’s 
Digest, in a series of seventy-seven concise Articles followed by explanatory 
notes. Unlike Stephen, however, the authors do not attempt to philogophise 
about relevancy. On the contrary, they say bluntly that “relevancy is 
therefore a matter of common sense.” This will be refreshing reading for 
students who have looked into the more pretentious textbooks and have been 
informed, for instance, that “no satisfactory definillon of the term ‘fact’ 
has been, or perhaps can be, given” (See Phipson, 10th ed., p. 2). I hope and 
think that Oross and Wilkins will sell like hot cakes. 

The immensity of the senior author’s learning on this subject will be well 
known to anyone who has dipped into his much larger textbook. It also 
emerges inferentlally from the title of the present work. For here we havo 
merely an “outline” in which the law, to use the authors’ own words, 1s 
“ghorn of frills.” Even so, it occupies 282 pages of rather small print and 
cites nearly 500 cases. If the frills are tacked on again there is almost no 
limit to the length of exposition which can be, and indeed has been, applied 
to the subject. This lamentable state of affairs is due almost entirely to the 
perverse ingenuity of Judges, starting nearly 800 years ago, when the rule 
against hearsay seems first to have been formulated, and continuing with the 
discovery announced by Baron Gilbert in 1756 of “the first and most signal 
Tule... that a man must have the utmost evidence thet the nature of the 
fact is capable of.” Since a strict adherence to these doctrines would 
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frequently have prevented anyone from proving anything, thelr subsequent 
history has been one of painful and piecemeal demolition. It soon became 
obvious, for instance, that if the only eye-witness to an occurrence was dead 
it must either be proved by hearsay or not be proved at all In 1806 or 
thereabouts the idea occurred to Mr. Justice Bailey “that the declaration of 
a person who has peculfarly the means of knowing a fact and has no interest 
in mis-stating it is admissible, after his death, to prove that fact.” (See 
Gleadow v. Atkin (1888) 1 C. & M. at p. 494.) Unfortunately Bailey’s learned 
brethren could not stomach such simplicity, and in two disastrous decisions of 
the early nineteenth century (Higham v. Ridgeway (1908) 10 East 100 and 
Chambers v. Bernasconi (1881) 1 Tyr. 885), they embellished it with qualifi- 
cations and exceptions to such an extent that the admissibility of statements by 
deceased persons now occupies sixty-seven pages of exposition in the latest 
edition of Phipson. The fact that Cross and Wilkins dispose of the topic in 
eight pages gives one an idea of the frills which are permissible when full 
dress is worn. 

It took more than a hundred years to reconcile the legal profession to Mr. 
Justice Batley’s idea, and even then its adoption by the Evidence Act, 1989, 
was timid and incomplete. Moreover, it has recently been confirmed that the 
rules made by the judges of 150 years ago cannot be unmade by the judges 
of today (see Myers v. DP.P. [1964] 8 WLR. 145); which is a pity 
since the legislature cannot easily be persuaded to take an interest in them. 
So the technicalities will be with us for some time to come and Bar students 
will need to go on grappling with the mystique. Once they get Into practice 
they will discover that it all looks rather different and that actually there 
is not one law of evidence but four: one for civil cases, two for criminal 
cases (one for the prosecution and one for the defence) and a special extra 
one for undefended divorces. They will also find out that the whole subject 
is surprisingly easier then you would have guessed from the books and that 
in nineteen cases out of twenty the rules, once you have got the “feel” 
of them, work rather well. Of course there is always the twentieth case where 
you run into an unexpected snag—and that is Just the case where you need 
to have a Cross in your locker. 

C. P. Hanver. 


CoNTROL oF Highway Access. By Ross D. NETHERTON. 
[Madison, Wisconsin : University of Wisconsin Press. 1968. 
xvi and 518 pp. $10 net.] 


Tris is the sort of book that could not be written in this country; control 
over access to a highway by the appropriate minister or local authority is 
here potentlally complete as over any other form of development, through 
town and country planning legislation (supplemented by a few sections of 
the Highway Act, 1959, such as section 9, under which an order may be 
made totally preventing access to a motorway, or section 155, under which 
the local authority may supervise the construction of a carriage crossing). 
In the United States, however, there are not only fifty separate jurisdictions, 
but also a federal constitution with a “due process of law” clause. The main 
question, namely as to whether the constitution guarantees as a right of 
property any particular right of access for roadside landowners (“abutter’s 
rights”) has been answered firmly in the negative as long ago as Sauer v. 
New York (1907) 206 U.S. 586 (see p. 48). In general, it seems that the 
American courts, like our own (Belfast Corporation v. OD. Cars, Ltd. 
[1960] 1 All E.R. 65), are of the opinion that general restrictions on the use 
of land imposed in the public interest do not amount to the “taking” of 
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property such as will entitle a person aggrieved to compensation (apart from 
express statutory provision). Constitutional rights seem to be of importance 
in this context only when it is a question of acquiring land or easements 
compulsorily for the purpose of making some form of highway improvement; 
here it 1s a matter, thoroughly worked out by the learned author in Chapter ; 
9, of applying the law of “eminent domain” to the special case. 

This is a most interesting book; Dr. Netherton is particularly well 
qualified to write it, as he is Counsel for Legal Research to the Highway 
Research Board of the U.S. National Academy of Sciences, and he is there- 
fore able to bring to this legal analysis of highway problems a considerable 
knowledge of practice. He discusses the situations raised by various kinds 
of highway improvements and the different classes of highway (“belt high- 
ways "—angloéd—bypasses, expressways, state highways, etc), and solves them 
in the framework of case law and statute. In the appendices there is a 
glossary and diagram from leeding cases on control of highway access (the 
latter would have been more valuable if they had been cross-referenced to 
the discussion in the text). Dr. Netherton has documented his text fully 
with authorities but unfortunately he has printed these separately at the 
end of the book, instead of in more conventional footnotes. 

The learned author has a pleasant and interesting style; your present 
reviewer found the book quite fascinating, if only because of the differences 
in the common law es practised on the two sides of the Atlantic. Nineteenth- 
century America regarded a highway as a servitude which imposed a burden 
of repair on the roadside land, indeed “easement” is defined in the glossary 
(see p. 899) as “a right acquired by public authority to use or control private 
property for a designated highway purpose or for the benefit of a highway 
purpose.” No doubt because of the absence of a standard pattern of local 
govermment—or Indeed of any local government in the frontier areas—it was 
impossible to adopt the English principle of the fee simple m the “top crust” 
of the highway (or the “top two spits,” to use Lord Denning’s homely phrase 
from Tithe Redemption Commissioners v. Remoom U.D.O. [1954] Ch. 888) 
being vested in the highway authority. 

The learned author is writing for lawyers and surveyors in the United 
States, and he presents a clear narrative account of the law as applied in 
the majority of the several states. In this country the book cannot be of 
any very great practical value to a lawyer, but we should be prepared to 
learn from the experience of others. Certainly the drastic powers thet state 
legislators are apparently prepared to give their road construction engineers 
suggests that the control of land use may in this respect be almost as sweeping 
as in this country (see, e.g., Warren v. Iowa State Highway Commission (1958) 
250 Iowa 478 at pp. 179 and 400). The learned author also makes a number 
of universally valid policy observations, such as that “ the efficiency of highway 
transportation is one of the most important influences in the successful 
development of land, both urban and rural” (see p. 168); as he says: “the 
return of local shopping traffic to Main Street after through traffic has been 
diverted around the town is now too well documented by experlence to be 
disputed ” (tbid.). 

The experiences of recent fogs on our motorways have proved that 
highway construction cannot eliminate accidents, but at least we seem to 
have accepted the need for radical thought about the problems of highway 
engineering, and this book helps to emphasise the types of legal problems that 
can arise. In this country we cannot claim to have solved all the problems, 
especially in connection with the measure of compensation that should be paid 
to landowners (set, e.g., Mimister of Transport v. Edwards, The Times, 
December 18, 1968). 

J. F. Ganon. 
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Toe Law ann Practice oF Loca, GOVERNMENT IN NORTHERN 
NIGERIA. M. J. CAMPBELL. [Lagos: African Universities 
Press; London: Sweet & Maxwell, Ltd. Law im Africa, 
Number 5. 1968. x and 286 pp. (with map and index). Hard 
bound £1 15s. net. Paper bound 18s. 6d. net.] 


Taarn is particular interest in the contemporary local government system of 
Northern Nigeria, since it was here that Lord Lugard came to formulate 
at the beginning of this century the system of colonial administration through 
indigenous tribal authorities that later came to be known as “indirect rule.” 
The recognition of the Emirs with their councils and subordinate authorities 
as native authorities set e pattern which was followed in many other parts 
of British Africa, including other parts of what later came to be Nigeria. 
In the 1950s the Eastern and Western Regions of Nigeria swung completely 
away from this pattern and adopted local government systems in many ways 
closely based on that of England. The Northern Regional Government did 
not follow this trend, and local government in the North continues to be based 
on the native authority system, although increasingly the function .of the 
native authorities is laid down by statute. If one considers the chequered 
history of local government in Southern Nigeria in recent years, one is by no 
means bound to conclude that the decision of Northern Nigeria to stick closer 
to the traditional pattern was a mistake. 

The contemporary law is to be found in the Native Authority Law of 
1954. The native authorities constituted under this law vary enormously in 
size and wealth. Practically all of them (seventy in number) have chiefs as 
their heads. There are also local authorities set up under the Townships 
Ordinance. 

“The native authority,” says Mr. Campbell, “is the custodian of native 
law and custom.” Thus the nattre authority has the powers and is subject 
to the duties imposed upon it by the customary law (including Moslem law); 
and may also record in writing native law and custom affecting any matter 
within the area of its jurisdiction. One would like to have been told by Mr. 
Campbell how far this power has been exercised by native authorities in 
connection with the ascertainment of the applicable customary laws relating 
to ilicit sexual relations for the purposes of the Northern Nigerian Penal 
Code, which makes such relations a statutory criminal offence in cases where 
the accused is subject to a customary law which provides likewise. 

Another important aspect of the native authority system has always been 
the control exercised over native authorities by the officers and representatives 
of central government. In the past this control was exercised by administra- 
tive officers, usually located within the provincial administration. Increasingly 
today such control is by the representatives of central ministries. One would 
like to know very much more than is given us by the author at pp. 41-42 
about this whole question of the relationship between the local authorities and 
the regional government. 

The control by native authorities over the use of land, both under custo- 
mary law and under statutory law (the Land Tenure Law, 1962, formerly 
the Land and Native Rights Ordinance), is one of the more important powers 
possessed by native authorities in the Northern Region and one which touches 
most citisens directly. One would again wish to have had a rather fuller 
description not only of the law but of the way in which it is operated in 
practice than is given us by Mr. Campbell in his Chapter 10, which is only five 
pages in length. As much of the work is taken up with the text of the 
Native Authority Law (66 pages out of 281 pages of text), what is left is 
in fact a slim and in places a somewhat sketchy but nevertheless valuable 
introduction to the subject One may express the hope that the author will 
be able in a subsequent edition to enlarge substantially his explanation and 
criticism of the law and practice of local government in the Northern 


Region. A. N. Arrorr. 
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INTRODUCTION TO THE CROONAL Law oF NIGERIA (EXCLUDING THE 
NoxztTHern Recron). By R. Y. Henexs. [London: Sweet & 
Maxwell, Ltd. Law in Africa, Number 8. 1962. xiii and 882 
pp. (with index). £1 18s. 6d. net.] 


Torr has long been a need for some introductory book, written by someone 
with experience of the Nigerian criminal law and of the Queensland Code on 
which it was modelled, to guide the numerous lawyers trained only in English 
law who have found themselves faced with the Nigerian Code. Dr. Hedges has 
produced, as No, 8 in the Sweet and Maxwell “Law in Africa” series, a 
very clear, 1f short, introduction, in 158 pages (of which ten are blank and six 
are title pages to “parts” of the book), which is followed by a rather closer 
printed section reproducing the Code itself in 164 pages. He lists just over 
150 cases, about two-thirds of them local ones, in the table of cases, and 
points out the principal comparisons with English lew. 

It is not only sections like section 417 (e): “ Any person who is found... 
having his face blackened or otherwise disguised with intent to commit a 
felony . . .” which may seem hard to interpret in a West African setting, and 
your reviewer, having in his turn been mystified, is particularly indebted to 
Dr. Hedges for his brief account of the Codes antipodean origins, which 
presumably explains some of the incongrulties. 

One is tempted to wonder whether the book’s useful life may not, however, 
be limited since the Northern Region, having been the first to adopt the Code 
partially (but never in the Region’s many and important native courts), has 
already abolished it in favour of a Penal Code based on a possibly more 
relevant Sudanese model Moreover the tendency is now increasingly for 
lawyers to be trained in the new West African law schools, and the need for 
a conversion course book such as that produced by Dr. Hedges would seem to 
be less now than it was, say, a dozen years ago. 

If one may venture a criticism on the presentation of the book, ft is that 
greater uniformity in the system of case references would make it easier to 
follow. The book incorporates some of the case references completely In the 
text, some in parenthesis and some as footnotes. 

In general, nevertheless, the book is to be warmly welcomed, with regrets 
that ft was not available long ago. 

P. J. Sonor. 


Tae Crimmnat Procenure Cone or Nortuean Nicer. By S. S. 
Ricuarpsox and T. H. Worms. [London: Sweet & Maxwell, 
Ltd.; Lagos: African Universities Press. Law in er 
Number 7. 1968. xx and 268 pp. and (Code) 208 pp. 
(index) 11 pp. Hard bound (text and Code) £8 17s. or 
Paper bound (text only) £1 2s. 6d. net.] 


Up to 1960 the system of criminal justice in the Northern Region of Nigeria 
was something sw generis. The agreements between Lugard and the local 
rulers, and the system of “indirect rule,” gave rise to a dual hierarchy of 
courts exercising a concurrent and widely overlapping jurisdiction, with the 
federal constitution of the country providing the need for dual police organisa- 
tions of Nigeria Police and Native Authority Police. However, the incredible 
variation of grades and powers, both in the native courts and the so-called 
“British” type of magistrates’ courts and the High Court, with some native 
courts trying even capital cases under the Maliki law (in which verdict 
followed sutomatically on the swearing of formal oaths by the blood relatives 
of the deceased, and the relatives were then asked if they wanted “blood for 
blood” or whether they wanted compensation), while the High Court operated 
on the more familiar British pattern, must have been unique even in the annals 
of the colonisation of Africa. 
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What is more remarkable is that, as this new book on the new 1960 
Procedure Code shows, the dual hierarchy of courts has survived the 
decolonisation of the country, although the authority of the native courts 
has been strengthened by the application to them, as a “guide” only at first, 
of the new Code of Criminal Procedure. 

This is an excellent introduction to the Code, in thirty-two chapters on 
268 pages, followed by the Code itself and the local “ judges’ rules” for taking 
statements from accused persons, and it goes a long way to clarify a Code 
which, as the authors observe, could have been more carefully drafted. It 
will be invaluable for the instruction both of lawyers and police in the Region. 
Interest in this book and in the judicial system it describes will, however, 
certainly not end there. Some features of the Code will be of interest for 
comparative study by all who are concerned with the development of criminal 
Justice. Particularly striking features are the semi-inquisitorial mode of 
trial in magistrates’ courts, where the charge is drawn up by the court after 
hearing the prosecution case, and the rule entitling a court to prefer ond rely 
on confiicHng evidence given earlier by a witness (as opposed to using it merely 
to shake his testimony). These will be watched and commented upon by 
criminologists outside Nigeria. 

A further commendation of this, and of the book by W. H. Dean reviewed 
below, is their availability in paper-back form et what can hardly be economic 
prices, to facilitate their acquisition by students in developing countries. 


P. J. Scsorm1. 


EVIDENCE IN Nicreian CRAL Law. By W. H. Deax. adon : 
Sweet & Maxwell, Ltd. 1964. xv and 141 pp. (wi index). 
Hard bound £1 1s. net. Paper bound 12s. 6d. net.] 


Tais is essentially a short introduction of use for the police colleges, dealing 
with the proper manner of collecting and preparing evidence, with, incidentally, 
treatment of the admissibility of evidence in court. Its elght chapters, covering 
forty-nine pages in all, are followed by three appendices, one giving a five- 
page form for a report on an identification parade, a second being a six-page 
glossary of legal terms and the third a seventy-stx-page reprint of the Nigerian 
Evidence Act. Your reviewer can vouch for the need for better police 
training in the matter of evidence in Nigeria, and the book is to be welcomed 
for what it sets out to be. It is not in the “Law in Africa” series, which 
leads one to hope that a book on evidence for lawyers will eventually find a 
plgcesin. tie P. J. Scuorizcp. 


Trust UND TREUHAND. By Hew Kors, [Gédttingen: Vandenhoeck 
& Ruprecht. 174 pp. DM 10.80.] 


Taxis work contains a survey of the English and American law of trusts and a 
comparison of the corresponding institutions of German law. It is an extended 
version of the dissertation which the author submitted to Hamburg University 
in 1962 for his doctorate. 

The account of English and American law is complete and generally 
correct. The author wisely does not attempt to examine all the ramifications 
and details of trust law, but contents himself with stating the principles and 
sufficient details to bring out the points of similarity and contrast with German 
law. Express trusts are dealt with under the headings of the functions which 
the author conceives they fulfil, namely: (a) binding property by the 
limitation of successive interests so as to provide for successive beneficiaries; 
(b) endowing property for the achievement of charitable or general objects; 
and (c) providing for the vesting of property in which many persons are 
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interested, such as investors in a unit trust or debenture stockholders secured 
by a mortgage of the borrowing company’s property. This approach is 
eminently suitable in a comparative study, for in the later part of the work 
it enables the author to show clearly how these different functions are fulfilled 
in German law by radically different institutions, and to emphasise how flexible 
and adaptable the Anglo-Saxon trust is. The account of express trusts is 
followed by an examination of constructive trusts, with particular emphasis 
on the fact that the imposition of a constructive trust by the law not only 
imposes a personal obligation on the constructive trustee, but also vests the 
beneficial ownership of the subject-matter in the beneficlary, so that in the 
event of the constructive trustee’s insolvency the beneficiary can clatm the 
subject-matter out of the trustee’s estate and prevent its division between his 
creditors. This right to severance has no equivalent in German law, the bene- 
ficiary being entitled only to a personal claim egainst the constructive trustee, 
which is satisfied out of his estate pari passe with the claim of his creditors. 
There are a few blemishes in the author’s account of Anglo-Saxon trust 
law which he could well remedy in a second edition, On p. 88 he states 
inaccurately : - 
“ Die doctrine of constructive notice gilt indes in England mur bei Erwerb 
von Grundsiucken. Kauft jemand eine bewegkche Sache aus einem 
trust-Vermigen, s0 erwirbt er ‘wnbelastetes’ Higentwn auch dann, wenn 
or fahrlässig cerkennt, dass die Voerdussoruag einen breach of trust 
darstellt.” 1 


It is true that the application of the doctrine of constructive notice is more 
frequent where land is alienated in breach of trust because of the rules of 
English law relating to investigation of title by a purchaser, but it is certainly 
not true that a purchaser of personalty in breach of trust, such as an insurance 
policy or shares, is bound by the trust only if he was informed in so many 
words that a breach of trust was being committed. 

The author’s account of the perpetuity rule indicates that he is not clear 
as to the difference in English law between a vested and a contingent interest, 
and throughout the book there are signs that to him the equitable ownership 
behind a trust is a unity which is enjoyed by persons in succession Hke 
usufructuaries, a misconception which is fatal to an understanding of the 
perpetuity rule On p. 50 he says: 

“ Disso Regel besagt: Wird jemandem ein Recht sugewandt, das in seiner 

Person erst beim Bintritt eines wukinftigon ungewlssen Hreignisses 

onstehen soll (contingent interest), so ist die Zwwendung nur dann 

wirksam, wenn bei ihrer Vornahme feststeht, dass dasmukunftige unggewlase 

Hreignis, wena uberhaupt, dann vor Ablauf der perpetuity period eintreten 

wird.” 3 


On p. 51 he gives an example of a limitation to A for life with remainder to his 
daughters for thelr respective lives with remainder on the death of the 
surviving daughter to A’s sons, and correctly concludes that the limitation to 
the sons is valid, but for the irrelevant reason that: 


“u... dis Sohne des A erwerben jeder beim Tode ihres Vaters ein vested 


1 “ The doctrine of constructive notice applies in England, however, on the 


goquisiticn geese porada buys movable pr out of a trust fund, he 
soquires an uni title to it even if negligently fails to discover 
that the tranafer to him constitutes a breach of trust.’ wer's translation.) 

2 “ Thus rule provides that if someone is given an mterest which will vest in him 
only on the occurrence of a future snoertam event (conti t interest), the 
gift ıs valid only if it ıs certain eb the tıme that it is ə that the future 
uncertain event will occur, if at all, before the expiration of the perpetuity 
period. '’ 
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(dh. nur vom Kiniritt eines cubinftigen gewissen Ereignisses, nambich des 
Todes ihrer Sokwester abhdngiges) interest.” ? 


The perpetuity rule does not hinge on the certainty or uncertainty of the 
happening of the event which causes the contingent interest to vest, but on 
whether it is possible for the event to occur outside the perpetuity period 
Thus, in the above example, if the final remainder had been given to A’s 
grandsons instead of to his sons, the remainder would have been void although 
tt “depended” on the occurrence of an event which was certain to happen, 
namely the death of A’s daughters. Again, on p. 107, where the author 
compares the perpetuity rule with the rule in the German Civil Code, Art 2109, 
that where a testator nominates successive heirs “the substitution of the 
successor is invalid at the expiration of thirty years from the testator’s death 
unless the event causing the substitution has already happened,” the one point 
of contrast which he fails to observe is that the German rule is a “ walt and 
see” rule, wholly appropriate to a system under which ownership is shifted 
from the original to the successor heir, whereas the perpetuity rule is concerned 
with the date on which the limited interest of the beneficiary may (not does) 
vest in interest. 

The English reader will find the author’s account of the German law of 
“succession (Erbrecht), which corresponds to our law of testamentary trusts, 
and of foundations and associations for charitable and general objects 
(Stiftungen und Vereins) of great interest. But most fascinating of all is the 
author’s examination of the German institution which fulfils all the other 
functions of the Anglo-Saxon trust, the “ fdusiarische Treuhand.” This is an 
institution of the twentieth century invented by lawyers and recognised by the 
courts, although nowhere mentioned in the Civil Code. It is constituted by an 
owner transferring property to a fiduciary (Trewkduder) who is directed to 
hold it for the benefit of the owner or a third person. The benefictary’s rights 
are proprietary in that they can be enforced not only against the fiduciary 
but also against his creditors and his trustee in bankruptcy, but the 
contractual concepts on which the Treuhand is founded still assert themselves 
in that the beneficiary cannot enforce his rights against third persons to whom 
the fiduciary allenates the subject-matter, even if they knew he was a 
fiduciary, and if the fiduciary acquires other property with the proceeds of 
the alienation, the beneficiary can only assert rights to that property against 
the fiduciary and not against his creditors or trustee in bankruptcy. 

In the last chapter of the book the author examines how far the trust 
has been adopted by legislation or judicial decision in civil law countries, and 
inquires whether its adoption in Germany is desirable. He concludes, with 
good reason, that the legislative adoption of the trust might do more harm 
than good by raising dificult problems about the relation of the new 
institution to the existing institutions of German law, and he would prefer the 
gradual adoption of certain of the Anglo-Saxon rules of trust law by judicial 
decision so as to expand the scope of the Treuhond and remove its 
shortcomings which were noted above. 

Romer R. Pronrorerom. 


Justi w Derrren Reice. Ems Doxumentation. Edited by Insr 
STAFF. -on-Main: Fischer Bücherei K.G., Fischer 
Bücherei No. 559. 1964. 265 pp. DM 8-80.] 

Tais is a small book, but its importance for the future administration of 

Justice and the significance of its publication at this time are very great. How 


3", .. the sons of A acquire a vested interest on the death of their father (f.6., 
Bee dependent oniy ON tne oosarrenoe at a: fulure oertein eventi: namaly 
the death of their sisters)."’ 

4 No account is taken here of the Perpetuities and Accumulation Act, 1964, 
which had not been enacted when the work under review was published. 
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was it possible that the worst form of injustice could be established in the 
twentieth century and in the midst of Central Europe? How did it come 
about thet a legal system such as the German, that had reached full maturity 
for long, could be completely perverted from one day to the other so as to 
permit the establishment of the most systematic reign of criminal gangsterism 
in history? No attempt at answering these pressing questions has ever been 
made by a lawyer. Historians, sociologists, psychologists, political scientists 
and economists have been busy in their own respective fields, but the lawyers— 
apart from a few courageous individuals, such as Professor Frits von Hippel 
and K. A. Badler and to some extent also Judge Schorn—have maintained an 
undignified silence. In particular, it has been thought to be good form to 
pasg over in silence the names of the “ guilty men” of 1988, many of whom 
unfortunately have been allowed to creep back into positions of responsibility 
in academic life, in the professions and—last but not least—on the bench 
The author of this book, who is an eminent lawyer herself and the wife of the 
President of the Court of Appeal of Frankfurt-on-Main, has the conspicuous 
merit of having broken through this cordon of silence and to have given in 
a short popularly priced book the fullest account of the most incredible period 
in German legal history which space permitted her to give. 

That nothing like a full account could be expected in a work of the alse 
of a Penguin book is, of course, inevitable. But the learned author has 
crammed a truly incredible amount of facts and assessment into the limited 
space at her disposal. She has called her work a “documentation.” This is 
really too modest a claim. While she bas reproduced a large number of basic 
enactments, of arguments from judgments and of significant extracts from 
“learned” books and articles by outstanding supporters of the régime, she 
has also contributed an informative and well-written description of the legal, 
social and political background, the knowledge of which is indispensable to 
any user of her work and in particular to the many members of the present 
young generation, who have, of course, no knowledge of thelr own on the 
grisly events which she had to describe. This book should be read by every 
law student capable of reading German. One would wish that it were 
possible to arrange for a translation into other languages: after all, tyrannical 
régimes with all their accompanying horrors are not confined to any one 
country or any one nation. The story which this book has to tell is of 
universal significance. It concerns lawyers and others everywhere in the world. 

One of the outstanding merits of this book is that it does not begin its tale 
in the fateful year 1988. The perversion of the German administration of 
Justice, which led to Auschwits end Belsen-Bergen, began far earller than 
that. It really started in 1918, when a judiciary, largely monarchical and 
nationalist by conviction, undertook to undermine the faltering democracy set 
up by the Wetmer Constitution. The large contribution made by the 
Reichsgericht to the victory of the forces of chaos over those of Justice and 
order is faithfully depicted by the author without any attempt at whitewashing 
even the most eminent members of that once reputable court. The learned 
author is not afraid of pointing a finger at present-day academic teachers 
like Professors Forsthoff, H&hn and others, whose strident voices were once 
heard in the forefront of Nasi “ideological” propaganda. 

Has this horrible chapter been concluded for good? One would, of course, 
like to answer this question without reservation in the affirmative. Anybody 
who knows Germany today knows of the widespread revulsion thet the 
revelation of the full impact of legal gangsterism has provoked. But this 
book in itself is really convincing proof that no such optimism is Justified. 
The learned author has published a great deal of hitherto unpublished material. 
In order to be able to do this she had to obtain permission from a number of 
present-day German authorities. As she states herself (on p. 99) this 
permission was in many, if not in most, cases only given to her on 
condition that she would not reveal the names of the judges who manned 
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those terrorist courts. By hiding these names those who are responsible for 
the preservation of these documents are in a way constituting themselves 
accessories after the fact of the murderous crimes that were then committed 
in the name of justice and of the German nation. 

This aspect of the matter may perhaps better than anything else serve to 
throw light on the attitude preserved even now by many in positions of 
Influence and power in the Federal Republic. To have swum against this 
threatening stream as the author has done is a great merit indeed. If this 
book should receive the attention it deserves, it may be found not only 
to have well described a most critical chapter in German legal history, but 
to have itself made history—perhaps a new and better one. 

E. J. Com. 


Le Prosi DE La Faure er sa PLACE pans LA Norm Du Drorr 
INTERNATIONAL. By ALEXANDRE CARLEBACH. [Paris: Librairie 
Générale de Droit et de Jurisprudence, R. Pichon et R. Durand- 
Aurias. 1962. 129 pp. (including bibliography). NF. 16.50.] 


Tus contribution to the theory of international delict is interesting and 
thought-provoking whilst at the same time somewhat pussling and disappoint- 
ing. Dr. Carlebach believes that international delict is “la pierre angulaire 
de Vensemble du droit international” (p. 3). He abandons the traditional 
attitude towards such topics as the subjects of international law and inter- 
national responsibility and expounds a theory of international delict the basis 
of which may be fairly described as a large measure of vintage Kelsen with 
a dash of Jelinek. 

Kelsen, under whose guidance the book was originally prepared, is the 
author’s acknowledged inspiration. Indeed the underlying theme of the book 
is the view that “la théorie pure du droit fait le schéma fondamental du 
système juridique tout entier, le schéma dinterprétation de tous les phénomènes 
dw droit” (p. 8). Thus in the first chapter international delict is discussed 
generally in the context of Kelsenian doctrine. At the outset Dr. Carlebach 
points out that the term “international delHct” must not be confused with 
“international responsibility” or “state responsibility.” International delict 
is defined as “um acte gui Agure comme condition wus sanction, dans une 
rògle de droit qui a son origine dams le droit international” (p. 8). The 
nature and importance of sanctions is emphasised but here the arguments are 
not altogether consistent. Few would quarrel with Dr. Carlebach’s view that 
as a result of the expansion of international law into the realms of constitu- 
tional, administrative and industrial law sanctions other than those of a purely 
civil or penal character are necessary. He is less convincing however when 
he speaks later in the book in Kelsenian terms of war and reprisals 

In the next chapter the element of obligation in international delict is 
examined by means of a consideration of the question of subjects of inter- 
national law. Jellinek’s dualist theory that individuals are organs of the 
state is the key to the author’s theory. He argues that the term “subject 
of international law” should be used to describe the person upon whom the 
obligation rests, ie, the person who commits an ilegal act which may give 
rise to a sanction. To use Dr. Carlebach’s terminology the subject of inter- 
national law is the addressee of the norm (le destinataire de la norme). The 
addressee of the norm is always an individual elther in his personal capacity 
or as an organ of his stete Here we see a partial departure from the 
“organ of the state” theory with the recognition of the individual as a subject 
of international law without being an organ of the state in those cases where 
the obligation is tmposed directly upon him as an individual. 

A further aspect of the author’s theory is that the addressee of the norm 
need not necessarily be the person held responsible for the breach of the norm. 
A distinction is drawn between the addressee of the norm and the addressee 
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of the sanction for the breach of the norm; a distinction between obligation 
and responsibility both of which need not always be focused upon the same 
person. Responsibility is seen as the bond between the addressee of the 
sanction and the sanction in the same way that obligation is the bond between 
the breach of the norm and the addressee of the norm. Thus Dr. Carlebach 
evolves three species of responsibility: individual responsibility arises where 
the addressee of the norm is also the addressee of the sanction; responsibility 
“pour awirwi” arises where the addressee of the sanction is the social group 
of which the addressee of the norm is e member; collective responsibility 
arlseg where both the addressee of the norm and the social group to which 
he belongs are held responsible for the breach of the norm. 

Finally, the problem of fault is considered. After an examination of the 
problems of act and omission, imputability, intention and negligence and 
their relevance to international lew the author comes down in favour of fault 
liability in international delict apart from cases (on which the author is by 
no means explicit) concerned with tangible property and collective responsi- 
bility. Dr. Carlebach is least convincing when considering fault particularly 
when he disposes of the argument that the ebsence of international tribunals 
makes it difficult to arrive at an objective assessment of fault. He takes 
an optimistic view of the International Court of Justice and international 
arbitral tribunals which is not borne out in practice and he has nothing to 
say on the question of assessing fault in cases of international crime where 
there is an urgent need for an international tribunal 

The reflections on the theory of international delict in this book, particu 
larly those on obligation and responsibility, are interesting and thought- 
provoking per se, but it is pussling and disappointing that the author has 
chosen to ignore most recent developments in this field. He considers his 
theory largely in the context of pre-1989 theoretical discussion. Thus while 
Triepel, Schoen, Verdross, Andlottl, Eagleton and others of that vintage are 
discussed the reader will look in vain for any consideration of, for example, 
the writings of Leuterpacht and Jessup on international personality, develop- 
ments in the field of international crime, the work of the International Law 
Commission on international responsibility and the effect of the Corfu Channel 
decision on fault. 

Thus it is to be regretted that Dr. Carlebach has adopted such a blinkered 
approach to his subject since his theory is worthy of much more expansive 
treatment. But within his self-tmposed limits he has put forward some 
original ideas on the vital topic of international delict. 

J. W. Bamar. 


OUTLINES OF MUHAMMADAN Law. Third edition. By Asar A. A. 
Fyzer. [London: Oxford University Press. 1964. 5809 pp. 
87s. 6d. net. ] 


Axy notion of Islamic law as a static and moribund corpws juris has been 
completely dispelled by the process of legal reform and development that has 
taken plece over the last few decades throughout the Muslim world. In 
the Indian sub-continent, no less than elsewhere, important developments have 
recently occurred in the particular system of Islamic law—commonly and 
properly termed Angio-Muhammadan law—that there applies; and this has 
made eminently desirable a new edition of what has been, since its first 
publication in 1949, and still is, the best English textbook on this subject. 
In general Professor Fysee hes accomplished his primary purpose of 
bringing his book up to date in an admirable fashion. There is a considerable 
amount of new material—amounting to some forty pages as far as the sub- 
stantive law ls concerned—which is integrated into the existing framework with 
the author’s accustomed fluency and clarity of style. Of particular interest, 
perhaps, are the new ceses he discusses concerning divorce on the ground of 
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incompatibility (p. 168 et seg.), maintenance for a wife who leaves her 
husband because he has exercised his right to polygamy (p. 208 et seq.), and 
the institution of wagf (p. 275 et seg.), where English notions of charitable 
purposes continue to influence the development of the law. 

In one respect, however, the book is sadly and seriously deficient as regards 
potential new material. Undoubtedly the most tmportant recent development 
of Islamic law in the sub-continent is the Pakistan! Muskm Family Laws 
Ordinance, 1961, which introduces radical reforms in the three major spheres 
of polygamy, divorce by unilateral repudiation and intestate succession. The 
Ordinance, therefore, demands enalysis and discussion. But while its text 
appears as an Appendix there is no mention of its provisions in the body of 
the book, save for the statement (p. 885) that “ Pakistan has followed several 
Middle Eastern countries in abolishing” the rule of no representation in 
intestate succession. And this comment itself is inaccurate and superficial. 
The Middle Eastern countries referred to did not abolish the no representation 
rule but introduced additional machinery—that of Obligatory Bequestse—to 
remedy the hardships it caused in particular cases. In the Middle East the 
law of Obligatory Bequests operates as a supplement to, and not a repeal of, 
the traditional law of intestacy. On the other hand, the rule of representation 
as embodied in the Pakistani Ordinance directly supersedes the traditional 
law and to a considerable degree destroys its fundamental structure. 

Apart from the matter of additional material two other principal 
considerations appear relevant to the assessment of a new edition. The first 
1g the extent to which obvious errors in previous editions have been rectified. 
Tn this respect some minor blemishes, such as an inaccurate statement concern 
ing marriage equality, have been removed. Other inaccuracies, however, 
unfortunately remain, such as the explanation of the hasan form of repudiation 
(p. 165) and the arithmetical calculation of the proportionate claims of pre- 
emptors (p. 884). 

The second and final consideration is the extent to which the value of the 
book has been enhanced by incorporating the results of the work of other 
scholars in the same field. This consideration applies particularly to the 
Introduction of the book, since recent research has led to a view of the 
historical development of Islamic law which is unknown to traditional 
Muslim scholarship. Here the author has certainly improved upon the 
previous edition by writing a new section on “The Modern Theory” of legal 
development, although his summary of the thesis propounded by Joseph 
Schacht Js not a particularly well balanced one. 

The principal contention of the “modern theory” of the origins of 
Islamic law is the fictitious nature of the corpus of precedents set by the 
Prophet (had:th), which traditional doctrine accepts as authentic. Pro- 
fessor Fyxee obviously does not wholly subscribe to the modern theory, 
but he unfortunately makes little attempt at any constructive criticism thereof. 
On the contrary, he sinks in the Preface (p. vf) to the general observation 
that “The Islamic science of hadith has not been and cannot be demolished 
by orientalists labouring under the handicaps of imperfect knowledge and 
Jack of feith” Remarks like this add nothing to the debate and, on the best 
construction, are hardly calculated to edvance the cause of Islamic legal 
studies among comparative lawyers—e cause to which, as is well known, the 
author has always been dedicated. 

N. J. Cootsom. 


Tux Law or Nations. By J. L. BRæRLY. Sixth edition by Sm 
Humpprey Waupocx. [Oxford: Clarendon Press. 1968. xii 
and 442 pp. (with index). 21s. net.] 


Barmy has joined the tmmortals, the select class of books which wear with 
attached fondness the names of their youth while the text within is wholly 
altered. In this, the first edition to appear after the death of Brierly, much 
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of the original text has already disappeared. Further changes are promised 
for, “with all the changes that have been made, the present edition stil 
reflects only partially the transition that is taking place in international 
law” (p. x). 

It has obviously been one of the editor’s main aims to retain the character 
of Brierly as an elementery guide. Opinions must differ on where, in 
pursuance of such a policy, to draw the line with regard to citation of 
Mterature and discussion of particular problems. It seems to the reviewer 
that having ralsed the question of Austria's membership of the United Nations 
immediately after explaining Switrerland’s reason for refusing to Join (p. 187) 
the editor ought to have explained Austria’s view of its obligations or at 
least cited the relevant literature. Again, should not some reference have been 
made to Professor Johnson's article on “Prescription” (British Yearbook of 
International Law, 1950, p. 882) in the course of the editor’s rewrittten section 
on that topic (pp. 167-171)? Would a reference in the section on the equality 
of states to Professor Boutros Ghali’s lectures in (1960) 2 Reoweil des cours 
be out of place? 

No more than the original author can the present editor be accused of being 
an idealist, unaware of the realities of the political situation. He is not 
afraid to sey that the methods of government and economic standards of 
states critical of the colonial system “fall below those of the colonial régimes 
which they criticise” (p. 179). Elsewhere he writes of states which “try to 
avoid responsibilities for corrupt or incompetent administration by exaggerated 
emphasis on the rights supposed to be inherent in their Independent status ” 
(p. 278). But does not realism compel the admission that Russia is not the 
only state to use the veto? The action of Britain and France at the time of 
the Sues incident is mentioned in the chapter on international disputes but 
nowhere referred to in the discussion of the Security Council in Chapter Three 

Obviously of particular interest are the views of Sir Humphrey on the 
legality of the resort to force In modern international law. It is a Ilttle 
disappointing that in discussing the law relating to treaties the editor states 
merely that duress does not invalidate consent and does not consider the 
possibility that treaties resulting from an unlawful resort to force may be 
void. (This point is discussed, with extensive references to the relevant 
Hterature, by Brownlie, International Law and the Use of Force by States, 
p. 404.) Equally disappointing is the avoidance of the question of the 
compatibility of NATO with the United Nations Charter; “there has been 
some controversy” (p. 894). The reader is not given the necessary references 
to track down the controversy for himself. The main problems discussed at 
some length are the continuing legality of self help, the meaning of Article 51 
and the effect of the Corfu Channel Judgment. Sir Humphrey Waldock argues 
convincingly that self defence remains an independent right rooted in general 
international law; after discussing the problem of defining armed attack and 
the possibility of an anticipatory resort to force he concludes that the Charter 
has left the scope of the right to resort to self defence in some uncertainty. 
The Corfu Ohamnel case is explained as laying down the rule that a state may 
forcibly affirm its legal rights against an unlawful attempt to prevent their 
exercise provided that the other party was unwilling to resort to pacific 
means of settlement. Both points may fairly be considered open to argument; 
nonetheless in the present state of international law it seems difficult to deny 


the force of the learned editor’s views. 
Pao Jacxsom. 


Toe Tau. or Marw Besnazp. Told by herself. Translated by 
Denise Foniiot. With a preface by Sypmiz BEDFORD. 
[London: Heinemann. 1968. 222 pp. 25s. net.] 


Two years ago, in her book The Faces of Justice, Mra. Sybille Bedford 
wrote of the ponderous and harsh formalism which had struck her so 


, 
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unfavourably in the procedure before the French Assize Courts and filled 
her with misgivings. Marie Bemard’s own story of her twelve years’ struggle 
for life against the seemingly inhuman machinery of (what can only with 
an effort be described as) justice, which she introduces with great sympathy 
end insight, has seen her worst fears confirmed. Accused of poisoning no 
less than thirteen people, including her mother and her two husbands, this 
country woman from the Poitou saw herself faced with a spate of rumour, 
hearsay and prejudice which might well have overwhelmed a less sturdy soul 
Even if the worst was ultimately avoided, this “near-miscarriage of Justice” 
as Mrs. Bedford calls it was already a grave miscarriage of Justice, since 
the innocent victim was fifty-seven months in prison and in Jeopardy of her 
life for more than a dozen years. It is a classic instance where all the known 
weaknesses of French trials: the endless delays and adjournments, the 
undue reliance on expert witnesses and not least the terrible urge to obtain 
confessions were all combined with devastating effect. The public indignation 
aroused by this cause odlébre and Marie Besnard’s artless account of her 
experience will, it is hoped, preserve France from a repetition of such a 


shameful spectacle. H. A. Homans. 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. Edited by 
the Judges of the Bundesverfassungsgericht. [Tobingen: 
T. C. B. Mohr (Paul Siebeck). Vol. 10, 1960. viii and 441 pp.; 
Vol. 11, 1961. viii and 485 pp.; Vol. 12, 1962. xi and 456 pp.; 
Vol. 18, 1968. ix and 456 pp.; Vol. 14, 1968. viii and 884 pp.] 


Tue last five volumes of decisions of the Federal German Constitutional Court 
Ilustrate the growing importance of the courts work for the economic life 
of the country end the increasing tendency on the part of practitioners whose 
original field of work does not readily lead them into the sphere of constitu- 
tional arguments to apply to the Constitutional Court for redress against 
unusual hardships resulting from {ll-considered legislative provisions. Thus 
the Feldmthle-Urteil (Volume 14, p. 268 et. seg.) contains a well J 

criticism of the Act on Changes in the Structure of Stock Companies of 
November 12, 1956. This Act enables a shareholder who owns more than 
75 per cent. of the capital of a company to reorganise the company by passing 
a resolution to the effect that the entire assets of the company may be trans 
ferred to the majority shareholder subject to certain rights of compensation 
for the expropriated minorities. These rules apply by analogy where the 
majority shareholder is a partnership. The Feldmtthle Aktiengesellschaft was 
formed m November 1959. From the beginning two of its shareholders held 
approximately 58 per cent. and 22 per cent. of the capital, respectively. These 
two majority shareholders then formed a new company which, of course, now 
owned about 79 per cent. of the capital of the Feldmthle A.G. and promptly, 
i.s., no more then five weeks after the formation of Feldmuble A.G, decided 
to transfer the capital to the new company. The minority shareholders were 
to recelve a compensation which amounted to no more then 90 per cent. of 
the current price of the shares at the stock exchange. The Local Court at 
Düsseldorf, to which an application had been made for the registration of the 
change in the Commercial Register, submitted the matter to the Constitutional 
Court in order to enable the Court to consider whether the Act of 1956 was 
compatible with the basic constitutional guarantee of property rights and 
equality before the law. The Constitutional Court held that the objectlons 
which could be ralsed against the Act of 1956 were not suffictently grave to 
justify holding the Act to be unconstitutional but recommended some of the 
provisions in the Act for urgent reconsideration by the legislature. Unfortu- 
nately judicial recommendations are, as experience in this country shows, 
frequently disregarded by those to whom they are addressed. Investors at 
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German stock exchanges will do well to consider the dangers of acquiring 
shares in a company where there is a dominating group and to remember that 
the law of 1956, notwithstanding the strictures expressed by the Federal 
Constitutional Court nearly two years ago, still stands unaltered. 

Another relatively frequent cause for excursions into the field of “economic 
law” has been supplied by the Federal Act on closing hours for shops of 
November 1956 (amended in 1957 and 1960). This Act provides that shops 
must not open before 7 am. and close from Monday until Friday at 6.80 p.m. 
and on Saturday at 2 pm. These provisions were disapproved by both, shop- 
keepers and customers. Thus the owner of 2 university bookshop complained 
that his customers were unable to effect purchases in his shop. because their 
own working hours coincided with the permitted opening hours, especially as 
they had also to use any free time in order to purchase their requirements 
for physical needs. It wag consequently necessary for his shop to remain 
open on Saturday afternoon. By prohibiting this the Act infringed the 
constitutional guarantee of equality and the freedom of the owner of choosing 
and exercising a legitimate occupation. Stmilarly, two working housewives 
complained that the law unduly restricted their liberty by rendering it 
impossible for them to find the necessary time to effect their shopping with 


be used daily for twenty-four hours, must be set up either by the owner of a 
shop or with his consent and in any event near a shop. Owners of shops 
naturally require compensation for giving their consent: this compensation 
is Intended by the legislature to reduce the sacrifice imposed upon them by the 
statutory closing houra. The owner of some vending machines, however, 
argued that the Act imposed upon him a too far-reaching impediment in the 
exercise of his occupation and succeeded in persuading the court that the 
restrictions placed upon him were “extravagant” and “unfair” (see Volume 
18, p. 225 et seg. and Volume 14 p. 19 et seqg.). The effect is that such 
machines may now be found at tram stops and other places entirely 
unconnected with shops. 

Even though perhaps these three decisions may not be found to be fully 
consistent, there is undoubtedly much to be said for the institution of a 
Supreme Court having power to consider the compatibility of day-to-day 
routine legislation with the basic principles of a modern democratic state. In 
the recent discussions in this country on the institution of an Ombudsman it 
seems not infrequently to have been overlooked that legislation may be as 
much responsible for oppressive acts on the part of an administration as are 
defects in the administrative machinery or shortcomings on the part of the 
men who handle tt. In fact, such shortcomings may influence even the 
working of the judiciary. Those who advocate restrictions of the princtple of 
orality which is so outstanding a characteristic of English civil procedure, 
might ponder over the relative frequency with which the German Constitutional 
Court had to consider and, in fact, grant petitions for quashing judgments, 
even of superior courts, on the ground that the applicant had not been granted 
® proper hearing. Thus the Court of Appeal of Frankfurt based a judgment 
in an indemnification matter inter aka on the fact that during the Nasi period 
all larger administrative authorities were honeycombed with party members 
who acted as informants and stated that this fact was well known to the 
Court. The Supreme Constitutional Court quashed the decision on the 
ground that this finding should not have been made without prior notification 
to the applicant so that he might be able to comment on it (Volume 10, p. 178 
et seq.). Failure to grant a proper hearing may result from circumstances 
for which the court is not responsible, e.g., where a written pleading as a 
result of an error on the part of the court’s office was not submitted to the 
Judges (Volume 11, p 128 et seg.). In fact, the principle that a proper 
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hearing must be granted by every court of law applies not only in favour of 
German nationals, but also to the benefit of foreigners, including foreign 
corporations (Volume 12, p. 6 6t geq.). 

The Federal Basic Law provides in its Article 95 that a Federal Supreme 
Court should be set up in order to provide for uniformity of the law as 
developed by the six different Federal Supreme Courts now in operation in 
the six different branches of Jurisdiction. It is perheps doubtful whether 
this court will in fact ever be created. The judicial sct-up in Germany with 
its thousands of judges is, it seems, already sufficiently complex. Meanwhile 
the Supreme Constitutional Court seems in fact to perform some of the 
functions which were intended to fall into the sphere of competence of the 
Federal Supreme Court. 

E. J. Cosy 


ENGELS-AFRIKAANSE REGSWOORDEBOEK. Second Edition. By V. G. 
Hoausraa and H. L. Gonw. [Capetown: Juta & Co., Ltd. 
Stocked and distributed in the United Kingdom by Sweet & 
Maxwell, Lid. 1968. 148 pp. £8 15s. net. ] 


Tais book, by a Judge of the Transvaal Division of the South African Supreme 
Court and a professor of Latin at the University of Pretoria, is a second 
edition of a dictionary first published in 1948. It is a compilation of 
Afrikaans terms for the use of English-speaking lawyers in a country where, 
except in a few urban centres, the business of the courts is conducted almost 
entirely in Afrikaans. With the population about 65 per cent. Afrikaans- 
speaking, and the uni-lingual trend progressing under the pressures of political 
chauvinism and a population increasingly Afrikaner, ro lawyer can practise 
who is not conversant with the dominant language. 

The magnitude of the task before the compilers is revealed in their 
preface. In attempting to equip this young language with the terms needed 
for legal practice in the twentieth century, they have searched the few 
available legal textbooks written in Afrikaans for the terms used by their 
authors (I hesitate to say “coined ”), and they included the terms invented 
by translators of juristic texts. In consequence of their efforts since the 
first edition, the present publication is half as large agein as its predecessor. 
I suggest the next step would to be to compile these Afrikaans terms in a 
separate section, alphabetically arranged, to assist the Afrikaans-speaking 
lawyer to practise in English and to consult the great body of judicial autho- 
rity which, over more than a century of South African history, has been 
handed down in the English lenguage. The problem of these practitioners is 
increasing, though they may wish to cut themselves off from English legal 
sources, for the influences of the English common law and its statutes have 
left indelible marks on the South African legal system. The foreigner to 
South Africa may not appreciate how strong is this trend away from anything 
which is not Afrikaans. It is only with this in mind that anyone reading 
the preface can understand why the compilers find it necessary to explain 
that, though a large number of Latin words and maxims have been translated, 
this does not mean that the use of Latin is thereby discouraged in Afrikaans 
legal texts. 

Spelling was another problem, solved by reference to the most recent list 
of Afrikaans words issued by “the Academy,” the compilers making their 
own choice where alternatives were available They derived considerable 
assistance from H. Jansonius’ large Netherlands-Einglish dictionary, but do not 
pretend thet their new publication is comprehensive and invite all South 
African jurists to assist in its improvement. I have made my suggestion, 
above. 

More sophisticated lawyers should view the dilemma of the Afrikaner Jurist, 
chauvinist though the latter may be, not only with sympathy but also with the 
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consclous thought that this problem is to be faced in the future in all the 
Independent African states—of which South Africa is but the most advanced 
in industrial, social and commercial institutions. With the development of 
legal institutions and the awareness of an independent cultural heritage, 
many more of the nations on the African continent may develop similar 


trends. Lroxarp Laxar 


Tue Socors’ CLERKS’ Hanpsoox. Second edition. By J. 
GORMLEY, LL.B. and R. Barger, B.A., Solicitor. Mondon: 
Sweet & Maxwell, Ltd. 1964. vii and 220 pp. (wi index). 
£1 8s. 6d. net.] 


As the title suggests, this is a practice book, descriptive of what is [or 
should be?] done in a solicitor’s office, rather than an account of the law. 
Emphasis is rightly given to conveyancing and stamp duties, but there also 
are several chapters on county court and high court litigation. There is a 
short chapter on bankruptcy, e shorter one on the formation of a private 
company and one (new in this edition) on magisterial proceedings. 

In substance the advice seems to be accurate and well founded; one can 
find omissions here and there (for example, there is no mention of land tax 
on p. 18, and the reader is not warned on p. 21 that a building society will 
rarely seal a discharge in time for completion), but a book of this size could 
not hope to be complete. By present-day standards it isg quite good value for 


the money. J. F. Ganwen. 


Wurtzsure & Mors: Bunwa Socæry Law. Twelfth edition. 
By Joms Mrs, 0.3.z., Q.c. [London: Stevens & Sons, Ltd. 
1964. xliv and 589 and ((index) 20 pp.). £5 5s. net.] 


Surce the eleventh edition of Wartburg ¢ Mills appeared in 1958 there 
have been considerable developments in the field of building society law, 
notably the 1960 and 198% Building Society Acts, the latter a consolidating 
statute. A new edition was accordingly imperative, and among the more 
important topics which have been added or rewritten to teke eccount of 
the recent changes in the law one may perhaps mention the questions of 
trustee status and special advances, the provisions as to additional security, 
and the chapters on the officers of a building society, and on the Chief 
Registrar and Central Office, respectively. 

Important though building societies are in contemporary society, it would 
be somewhat of an exaggeration to describe Warteburg ¢ Mille as essential 
reading for every lawyer, be he practitioner, student or teacher. But this 
is not meant in any way to be a reflection on the high quality of this work. 
Mr. Mills has all the attributes that ane could wish to find in a legal author: 
clarity of expression, the ability to make the most tiresome detail almost 
readable, a true awareness of the need to test the letter of the law against 
the realities of practice, and wit. 

The “narrative” text, which amounts to 849 pages, is devoted to a 
thorough examination of the building society in its two legally significant 
aspects—first, as a society, a body (almost invariably) corporate, and 
secondly, as a mortgagee, under which head there is an account of the law 
of mortgages as good as any to be found in the general works on Land Law. 
The remainder (190 pages) is devoted to an Appendix, wherein are reproduced 
the full ‘text of the 1962 Act, and such sections of the older Acts as 
remain in force, together with a plethora of regulations and forms (including, 
of course, a form of charge by way of legal mortgage of registered land), 
and a model set of rales for a permanent society. 

The twelfth edition is a worthy continuation of a line which now stretches 


back for almost eighty years. A. D. Hvoms. 
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MATRIMONIAL PROPERTY LAW IN DENMARK 


THe system of communal property has in Denmark—as in a 
number of other continental countries—a long history as the system 
by which matrimonial property is held. Until 1880 the husband, 
however, was solely entitled to administer and dispose of com- 
munity property. The wife was legally a minor, which meant that 
if she had separate property under a marriage settlement the 
husband had to administer it. In 1880 the wife obtained the right 
to administer income earned by her outside the matrimonial home, 
and in 1899 she lost her status as a minor, but she was allowed no 
direct part in the administration of communal property, although 
the husband in some cases had to obtain her consent. 

The reason for the reforms in 1880 and 1899 of course was the 
change in the position of women that was taking place im this 
country as in many other countries in the nineteenth century— 
the same development that resulted in the Married Women’s 
Property Act, 1882, in England. As early as 1875 the question 
was dealt with at a Scandinavian level, at the Second General 
Scandinavian Lawyers’ Conference. On this occasion an eminent 
Danish lawyer stressed that the legal establishment of separate 
property would give the wife the advantage of the right to adminis- 
ter her own property. But he also emphasised that this régime 
"ould mean that the wife lost her half share of the communal 
property, and that wives who worked in the matrimonial home 
only might thus be put in an inequitable position. 

Discussions continued at a Scandinavian level and the present 
Danish Matrimonial Property Act of 1925 1 is based upon the work 
of a committee which co-operated very closely with the similar 
committees set up in the other Nordic countries at the beginning 
of this century. In fact, the matrimonial property law system in 
Denmark is in its main principles the same as those in Finland, 
Iceland, Norway and Sweden: these countries all have legal 
régimes giving the spouses during marriage an equal right to 


1 Act concerning the Legal Effects of Marriage, no. 56, March 18, 1928. 
187 
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administer and dispose of property and at its dissolution (either by 
death or divorce) a half share of any property owned by them. 
That the five countries have used three different types of termino- 
logy does not alter this fact, although it must be rather bewildering 
for the foreign student that Denmark, for example, calls its system 
a communal property system, whereas.Sweden has used the term 
‘* matrimonial property ” (giftordttsgods). 

The purpose of this article is to describe how the present Danish 
system has solyed some fundamental problems concerning the 
financial relationship between spouses. To illustrate some of the 
more important aspects, comparisons will frequently be made with 
the two most modern matrimonial property systems in the western 
world: the Dutch system, introduced in 1956,? and the system of 
the German Federal Republic, introduced in 1957.2 But a full 
description of these two systems will not be attempted. 


FUNDAMENTAL PRINCIPLES 


As mentioned above, Danish lawyers at a very early stage were 
well aware that there was one aspect of the old-fashioned communal 
property system which offered great advantages to the wife with no 
work outside the matrimonial home: the fact that all property 
acquired by the spouses belongs to both means that at its dissolution 
she obtains a half share. On the other hand a system of separate 
property will mean to the housewife that her position of equality 
is freely admitted and stressed, but that the husband (or his estate) 
keeps the whole estate when the marriage is dissolved. As it is 
nowadays widely, if not universally, admitted that a wife who takes 
care of the home and the children is contributing her share to the 
family finances and that her work has an economic value, this 
was not thought a satisfactory solution. 

Neither would it be a satisfactory solution in the frequent cases 
where a wife assists the husband in his trade, profession, etc., and 
it must also be kept in mind that there may be many imstances 
where a system under which there is no sharing of property may 
be unfair to the husband, ¢.g., when he has assisted the wife in a 
business undertaking run by her or where both of them earn inde- 
pendent incomes, but he has defrayed more than his share of the 
household and other family expenses. 

The fact that in case of death the surviving spouse is entitled 
to a compulsary share of the inheritance has never been felt to offer 
sufficient protection. Moreover, the inheritance law does not solve 
the most difficult problems—those arising in case of divorce and 
separation. 


2 Act of June 14, 1056 (Wet tot opheffing van de handolsonbokvaamAsid van de 


Prout). 
® Act of June 18, 1987 (Gosets Abor dis Gloichberechtigung von Mann und Frou 
auf dom Gebiste des bürgerlichen Rechts). 
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From a logical point of view the interests of both spouses might 
be sufficiently protected by rules under which they were entitled 
to a share of any increase of property acquired by their work and 
thrift during marriage. It was, however, decided in this respect 
to preserve the system of the old régime: the 1925 Act lays down 
that all property acquired before marriage or during marriage is to 
be shared between the spouses, and it was also decided to keep’ 
the former terminology and describe the new system as a 
communal property system. 

But the right to obtain a share of the communal estate does not 
come into existence until (normally) the dissolution of the marriage 
either by death or divorce or in case of a formal (judicial or 
administrative) separation. During marriage both spouses have an 
equal right to manage their financial affairs: each spouse adminis- 
ters his or her own assets and may incur debts without the consent 
of the other.* 

Both Holland and West Germany, before the reform legislation, 
also had communal property systems with the husband as head 
of the community. But whereas Holland chose a system that is 
fundamentally based upon the same main principles as the Nordic 
régimes, Germany finally decided upon a system that is in principle 
a separation of property régime, but with a right for each spouse 
(normally) at the dissolution of the marriage to obtain the value of 
half the surplus of property which the other may have gained by 
work or thrift durmg marriage. 

In all three countries the spouses are allowed to establish some 
other property régimes (including separate property) by matri- 
monial settlements, but in practice the great majority of married 
couples preserve the legal régime of their country. 


RIGHT TO ADMINISTER AND Dispose OF PROPERTY DURING MARRIAGE 
Before discussing in detail the position at the dissolution of the 
community it may be useful to describe the rules concerning the 
spouses’ right to manage property during marriage. 

As said above, in all three countries the spouses have equal 
rights of administration—both are entitled independently to manage 
property acquired by themselves before marriage or during 

i 5 


As the Danish and Dutch régimes’call themselves communal 
property systems there was in these countries another logical 
solution to the problem of equality: the spouses might have admin- 
istered the communal property jointly. This, of course, would have 
meant an improvement of the position of housewives without a 
separate income, but it was felt that if the spouses had to agree 


4 Paras. 16 and 2%. 
s Such property is in Denmark called the 's ‘‘bodel.’’ For the purposs 
of this article the translation ‘‘ estate "' be used. 
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about all decisions concerning communal property, however mim- 
portant, it might cause many practical difficulties not for themselves 
only, but for third parties, too.* 

In Danish law the powers of a spouse over his or her estate 
during marriage are in most respects in principle the same as those 
of any other owner of property, although this expression has in 
most sections of the Act deliberately been avoided. This means 
that each spouse may sell property, pawn it, mortgage it, ete.—he 
or she is generally speaking free to make contracts and incur debts, 
to dispose of the estate inter vivos. The other spouse is not respon- 
sible for such debts unless he is a party to the contract or other- 
wise has expresaly undertaken an obligation towards the third 
party. The mere fact that there is a system of communal property 
does not make one spouse responsible for debts incurred by the 
other." 

The Dutch Act has a very important rule * under which property 
belongmg to the community is liable for all debts that concern the 
community. This means that although a spouse, who incurs a 
debt, does not create a persanal liability for the other spouse, execu- 
tion for the debt may be levied on his assets. This is the most 
important difference between the Dutch and the Nordic systems. 

In Germany, on the other hand, the position is the same as in 
Denmark.” 


LIMITATIONS ON THE RIGET To ADMINISTER 


Although the principle of the Danish Act is that each spouse has a 
right to administer his or her estate independently, there are a 
number of limitations—some of them even of very considerable 
practical importance. 

First, it is the duty of each spouse to exercise his or her powers 
in such .a way that they do not unduly cause injury to the other 
spouse’s interests.*° Moreover, if a spouse has the title to a house 
that serves as the matrimonial home, he or she is not entitled to sell 
or mortgage it without the consent of the other spouse. Permission 
must also be obtained, if the other spouse or both spouses jointly 
run a business from the premises. Neither must such property be 
let to a third party, if this means that it cannot any longer be used 
as the family home or for the purposes of the business 
undertaking.” ` 


Pe Eis eee eee Eee) ee 
spouses. ; 

T Because of the general community of interests established in normal marriages 
ane spouse in some cases has a right to make contracts that are binding 
the other spouse. The most important example is that of household debte. 
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If the third party has not acted in bad faith the contract is 
valid, even if consent has not been given. The burden of proving 
bad faith is on the other spouse. But it is possible to have a 
marriage certificate entered in the Real Property Register, and in 
that case the spouse is fully protected. Moreover, buyers usually 
inspect premises before entering into contracts, and a third party 
would not be acting in good faith, if, at the inspection, it was 
obvious that the house served as a family home. 

The furniture of the matrimonial home, articles bought for the 
personal use of children and articles that are used by the other 
spouse for the purpose of his or her work cannot be sold by the 
spouse who acquired them without consent. A third party, who 
has acted in good faith, is protected, but the burden of proof is 
on him. 

The German Civil Code offers protection against sale, etc., of 
articles used in the matrimonial household. But there is no protec- 
tion against sale of the matrimonial home. On the other hand, a 
spouse is not allowed to dispose of his total property without 
consent, and if a house, farm, etc., constitutes his whole estate 
he must obtain the consent of the other spouse in order to sell it.™* 

The Dutch Act 14 has a rule protecting the family home and 
household furniture, but a spouse who conducts a business, etc., 
from premises belonging to the other spouse cannot object to the 
sale of the house. 


PROTECTION ÅGAINST ABUSR, ETC. 


In Denmark a spouse may claim compensation, when the communal 
estate is distributed, if the other spouse has abused his right to 
administer the estate and thus caused considerable loss of assets.’* 
Moreover, the mere fact that a spouse’s powers have been seriously 
abused, thus causing loss or the risk of loss, is in itself enough to 
give the other spouse a right to ask for dissolution of the 
community .1¢ 

Furthermore, a spouse is entitled to ask for the dissolution of 
the community in some other cases, where his or her future position 
is to some extent endangered: if the other spouse becomes bank- 
rupt, if he unlawfully ceases cohabitation, if he becomes parent of 
an illegitimate child entitled to inherit from him, or if he, unknown 
to the other spouse, had such a child at the time of the marriage.’ 

The Dutch Act 1 also gives one spouse a right to ask for disso- 
lution of the community, if the other has seriously abused his 
powers or if he unreasonably refuses to give information about 
community property and the way it has been administered. 
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Under German law * one spouse may claim immediate payment 
of his share of the surplus in certain cases of abuse and if the other 
spouse refuses to give Information about his property. If abuse 
of powers has resulted in loss of property, the guilty spouse is not 
allowed to benefit from it, when the share of the other spouse has 
to be calculated *—a rule that in its effect is very similar to that 
of paragraph 28 of the Danish Act and like this stresses the duty 
of each spouse to consider the other when he is exercising his 
powers over his own property. f 


DISSOLUTION OF THE COMMUNITY 


Under Danish law the community automatically ceases, when the 
marriage is dissolved by death or divorce or if it is annulled. It also 
ceases, if there is a formal (judicial or administrative) separation. 
As described above the community may also be dissolved upon 
the application of one of the spouses. 

When the community is terminated two questions arise: how is 
the share of each spouse to be calculated, and how are the assets 
falling within the community to be distributed ? 


1. Calculation of the Shares 


(a) The principle of equal shares 
The following examples will show the principles according to 
which the two estates (bodele) of the spouses normally are divided. 
The rules are the same whether the dissolution takes place because 
of the death of one of the spouses or while both are still living. 
The share of a deceased spouse belongs to his or her heirs.™ 








Exiur I 

kroner 
Husband’s assets ... Ses ae 50.000 
Husband’s debts ... sis s 10.000 
Husband’s net estate sé ve 40.000 
Wife’s assets cee See “is 20.000 
Wite’s debts ... a sis Ses 2.000 
Wife’s net estate... eae its 18.000 


Each of them is entitled to funds to cover the full amount of 
their liabilities and each of them has to surrender the value of half 
his net estate to the other. 


19 Para. 1888. 
20 Para. 1875. 
21 Bee p. 12 below. 
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Thus, after the distribution of community property has taken 
place the position of the spouses is as follows: 





Husband: 
kroner 
Funds to cover debts... aes 10.000 
From his own net estate ... oi 20.000 
From his wife’s net estate ... iss 9.000 
89.000 


After deduction of debts his net estate is: £9.000 kroner. 
Wite: 





kroner 
Funds to cover debts ... tee 2.000 
From her own net estate ... s 9.000 
From the husband’s net estate ... 20.000 
81.000 


After deduction of debts her net estate is: 29.000 kroner. 
This is the system of the Distribution of Estates Act. In 
practice a much simpler system is normally used: 














Examr IJ 
kroner kroner 
Husband’s assets... see Re eas 50.000 
Wite’s assets es So See see 20.000 
70.000 
Husband’s debts _... at ree wes 10.000 
Wite’s debts oes See xe ER 2.000 
12.000 
Net community estate à tee Di 58.000 
The husband takes 
to cover debts ane T 10.000 
half share of the net community estate coe 29.000 
89.000 
The wife takes 
to cover debts ies swa 2.000 
half share of the net community estate ses 29.000 
81.000 


The result is exactly the same as under example I: each spouse 
is left with a net estate of 20.000 kroner and with funds to cover 
the full amount of his or her liabilities. Neither of them is liable 
for the debts of the other. 
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The system of the Distribution of Estates Act becomes of 
importance if one of the spouses is insolvent: 


Exawrre TI 
kroner 
Husband’s assets PES ron 50.000 
Husband’s debts Bs we’ 70.000 
(Negative) net estate - 20.000 
Wife’s assets ... eee sie’ 20.000 
Wite’s debts ... sae ees 2.000 





Net estate 18.000 


In this case the husband (or his bankruptcy estate) keeps all 
his assets to cover his liabilities. The wife keeps 2.000 kroner to 
cover her own debts and 9.000 kroner as the half share of her own 
net estate, t.¢., a total sum of 11.000 kroner. The remaining share 
of her estate must be paid to the husband (or his bankruptcy 
estate), but she is not responsible for his debts, and his creditors 
can in no way touch her own 11.000 kroner. 

Under the Dutch régime each spouse is, at the dissolution of the 
community, entitled to a half share of the assets belonging to the 
community. Each continues to be liable for debts for which he was 
Hable before the dissolution. Furthermore, he becomes liable for 
half the amount of other debts of the community. If he has paid 
the debt in full to the creditor, he has a claim against his (former) 
spouse for half the amount.*? 

It must be kept in mind that execution may, notwithstanding 
the dissolution, be levied for communal debts on all communal 


property. 

Thus, the great difference between the Dutch and the Danish 
systems is that a Danish spouse never becomes responsible by the 
mere fact of marriage, directly or indirectly for the other spouse’s 
debts. In Denmark it is the positive net estates of the spouses that 
are to be shared equally, never their liabilities. But in Holland 
the spouses share assets as well as liabilities. This means that 
whereas a Danish spouse can never be made to pay more than half 
his net estate, a Dutch spouse may lose his whole estate, if the other 
spouse is insolvent. Moreover, as he has to take over responsibility 
for half the amount of the other spouse’s debts he may become 
liable for sums that far exceed his share in the community, although 
he may avoid this by renouncing this share. 

This risk for spouses is in Holland considered an inherent 
element * of the community principle, which can be avoided by 
matrimonial settlement only. ° 
32 Paras. 181 and 188. 

23 Paras. 184-188, 
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There is no likelihood that the Nordic systems—although they 
stress the community of interests between the spouses—will be 
amended so as to accept the Dutch principles on this point. On 
the contrary, the Nordic Matrimonial Law Committees set up in 
1957 have discussed whether it is equitable that a spouse may be 
obliged to give up some of his or her own property in favour of the 
other spouse’s creditors as shown in example III above. 

The Danish Committee * held that, although there might be 
some cases where the present state of the law might cause injustice 
to a spouse, the principle of sharing positive net estates equally 
was a fundamental element in the present system and ought to be 
preserved as such.™ 

There are strong arguments in favour of the point of view of the 
Committee. It must be kept in mind that a very important reason 
for giving a spouse the right to claim a share of the other spouse’s 
estate is that there is a certain presumption that the claimant has, 
directly or indirectly, contributed to the acquisition of the property. 
But if this is the basis of the claim it does not seem reasonable to 
deprive the creditors of their rights—it is a useful principle that 
property acquired by a debtor ought to be available for the 
payment of his creditors. Moreover, a main rule that does not 
operate except when it is favourable to the spouses (or one of 
them), might easily create the impression that the system of sharing 
the community property between them had been established 
for social purposes only, e.g., to protect the weaker party, 
normally the wife. It is true that this pomt of view would result 
in advantages to the spouses, and it might with some justice be held 
that the creditors, who during marriage have no rights against 
anyone except the spouse who has contracted the duty to pay would 
not suffer great hardship by a limitation of their present right to 
obtain payment from the debtor’s half share of the other spouse’s 
net estate, when the community is dissolved. 

But on the other hand it is dangerous to underestimate the value 
of having a system that stresses the fact that in the average 
marriage both spouses contribute, if not always absolutely equally, 
at least very substantially, to the family finances. Housewives 
especially who do not contribute ready money to the community 
estate, have a very real interest in emphasising the fact that they, 
as well ag the wage-earning husbands, bear their full share of the 
financial duties of the family. 

The German régime differs considerably from both the Dutch 
and the Danish systems. German spouses divide the surplus 
(Zugewinn) acquired during marriage by their work and thrift 


m In its first report, 1962, p. %. 

35 Moreover, the Committe, held that if the limited modification of the main 
principle pro by it and dealt with below (p. 147) was accepted, injustice 
might be iveided ine number of esses: where the app tion of the main rule 
might cause especial hardship. 
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equally.™ The surplus of each spouse is calculated as the difference 
between his or her property at the beginning of the marriage 
(Anfangsvermdgen, initial property) and his or her property at 
the termination of the marriage -(Hndvermégen, final property). 
The debts must be deducted from both types of estate, but if the 
debts at the time of the marriage exceed the assets the initial 
property is nil. This means that a spouse will never have to pay 
more than half the value of his property at the end of the iage. 
Property acquired by gift or inheritance is not taken into account 
when the amount of the surplus is calculated. 

If the surplus of one spouse exceeds that of the other the latter 
is entitled to be paid one half of the difference. 

As under the Danish system a spouse does not in any way 
become responsible for the debts of the other spouse, the difference 
between the Danish and German systems is in practice probably in 
many cases not very great. Although Danish spouses have to share 
property acquired before marriage, and German spouses do not, 
there will often be difficulty in proving that a spouse actually 
had any initial property. The German Civil Code has solved this 
problem by laymg down that if the spouses have not made an 
inventory the whole amount of the final property is presumed to 
be surplus.*7 


(b) Ewceptions to the main principle of equal shares 

When a marriage is annulled the community property is limited 
to property acquired by the spouses during marriage through their 
work and thrift. 

In all other cases there was until recently under Danish law 
only one general exception to the main rule: both spouses were 
entitled outside their normal share to claim articles acquired for 
their personal use, but only if the value of these articles was not 
out of proportion to their financial circumstances. There was also 
a rarely used paragraph making exceptions possible when the estate 
was small and separation was obtained because of grave faults on 
the part of one spouse. 

Over the years it has, however, frequently been argued that the 
principle of equal shares might sometimes lead to grave injustice, 
especially in cases where separation or divorce was granted after 
a short marriage and most of the communal property had been 
acquired by one of the spouses. If the other spouse had committed 
matrimonial faults and these were the cause of the breakdown of 
the marriage the injustice might be very serious indeed. 

These problems have been dealt with by recent reform legislation. 

(i) Dissolution of the community by divorce, etc. The recom- 
mendations of the above-mentioned Danish Matrimonial Law 


26 Paras. 1878-1878. 
27 Para. 1877. 
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Committee in its first report as to the position in case of divorce 
and separation have resulted in some recent amendments of the 
rules of the Distribution of Estates Act concerning matrimonial 
property estates.™ 

The right of both spouses to claim articles for their personal 
use has been preserved, but the spouse who is awarded custody of 
children may in future also claim articles acquired for their personal 
use.” The rule concerning small estates has been modernised and 
its scope has been somewhat extended.” But the most important 
amendment is a new rule ™ under which the court ** may depart 
from the principle of equal shares in cases where the assets of the 
community estate have been acquired mainly by one of the spouses 
before marriage or by gifts or inheritance during marrage.” It is, 
moreover, a condition that division into equal shares would result in 
clearly unjust (unreasonable) results (obvious injustice). The court 
may never deprive a spouse of his half share of property acquired 
by the spouses through their work and thrift during marriage, but 
apart from this it is entitled to exercise its discretion according to 
the circumstances of each case. The Act lays down that the new 
rule is to be used chiefly when the marriage has lasted a short time 
only and no financial community of any importance has been 
established. 

The report of the Committee stresses that the courts ought to 
exercise their discretion in exceptional cases only if the marriage has 
lasted more than five years. 

The amendment is so recent that there are no reported cases. 
It must be expected that it will not be used very frequently. But 
it will be a great advantage in a number of cases where the former 
inflexible rules led to inequitable results. The question is, however, 
whether the courts ought to have been given a more general and 
unrestricted discretion as to the distribution of the matrimonial 
property, ¢.g., in cases where there is evidence that one spouse has 
during marriage contributed much more to the community than the 
other or where the marriage has broken down and the breakdown 
has been caused chiefly by the spouse with the smaller estate. A 
number of arguments may be put forward in support of a solution 
along these lines, But such rules might easily cause much litigation, 
which ought to be avoided as far as it is possible without detriment 
to other vital interests—and even if they did not cause litigation 
they might in many cases make a peaceful settlement between the 
spouses even more complicated than it is at present. Furthermore, 


28 Act no. 419, December 18, 1968, in force as from April 1, 1964. 
29 Para. 68a. 


30 Para. 70. 

31 Para. Qa. 

82 The Distnbution of Estates Oourt. 

33 Or where & has transferred property from a separate property estate to 


the community estate. 
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it will often be difficult to obtain sufficient—and sufficiently reliable 
—evidence in such cases. The spouses rarely have records dealing 
with all aspects of their financial relationship, and witnesses in 
matrimonial causes are practically never unbiased. The value of 
the work of the wife in the matrimonial home is never the same 
in the eyes of her mother and those of her mother-in-law, and the 
husband who has spent his spare time improving his wife’s real 
property will find that, when the marriage breaks down, she has 
completely forgotten that he has for years spent all his weekends 
on this work. 

Holland has no rule allowing the courts to exercise their 

Under the German Civil Code * a spouse is entitled to refuse to 
pay the half share of its surplus (the Ausgleichsforderung) if 
equalisation of the surplus would cause serious injustice (grobe 
Unbilligkeit). Serious injustice is especially indicated if the spouse 
with the smaller estate has for a considerable time neglected his or 
her financial duties arising out of the marriage. 

There are no reported cases, so that it still remains to be seen 
how the rule will be interpreted by the courts. 

(ii) Dissolution of the marriage by death. The surviving spouse 
is entitled to his or her own share of the community estate, 
calculated according to the rules described above.*S But he is also 
the heir or co-heir to the deceased’s half share of the net community 
estate. 

In case of intestacy the surviving spouse inherits one-third, if 

the deceased leaves issue. Otherwise he is sole heir. Spouses have 
a right to an inheritance of not less than half the amount due to 
them in case of intestacy. 
' These provisions are of course not to be considered as modifica- 
tions of the fundamental principle of equal shares. Spouses have 
exactly the same inheritance rights if there is no community 
property. 

The surviving spouse has the same right as a divorced spouse to 
claim personal belongings and articles acquired for the use of the 
children. The recent amendment of the Distribution of Estates 
Act has moreover given him a certain right to obtain more than 
his normal share. He has a preferential right to obtain a sum 
of 12,000 kroner (approximately £600), including his own share of 
the community, his separate property and any sums inherited from 
the deceased’s separate property." As there are many small estates 
this provision will be of considerable practical importance. 

But of even more importance is the right of a surviving spouse 
who is solvent to take possession of the whole community estate 


” Para. 188L 

35 p. 142, under ‘* (a) The principle of shares.” 
36 Distribution of Estates Act, para. - 

3T Para. 62b. 
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it the co-heirs are children of the marriage (or their issue). If the 
co-heirs are stepchildren, the surviving spouse may in certain 
circumstances obtain permission to take over the estate. A distri- 
bution in these cases need not take place during the lifetime of the 
surviving spouse unless he remarries or abuses his powers. It must, 
however, be stressed that these rules, which have a long history in 
Denmark, do not alter the fundamental principles of the Matri- 
monial Property Act or the Distribution of Estates Act. When 
distribution takes place (not later than at the death of the surviving 
spouse) the rules of these Acts apply, except. that the surviving 
spouse or his estate is responsible for all debts of the community 
estate. 

It may be interesting to compare the position in Germany with 
the Danish one: if the Zugewinngemetnschaft, the ‘‘ community of 
surplus,” is terminated by the death of one of the spouses, equali- 
sation of the surplus is effected by increasing the surviving spouse’s 
inheritance.** He get an additional Sourth ohare of she decedsed’s 
estate, which means that he obtains im all a half share of the estate, 
if the deceased has issue, and a higher share, if the co-heirs are 
more distant relations. 

These provisions apply even if the deceased had no surplus at 
all. 

If the surviving spouse renounces the inheritance he may claim 
equalisation of the surplus in accordance with the usual rules.** 

The system of paragraph 1871—which has been the subject of 
considerable discussion and some criticism—means that the normal 
method of sharing increase of property during marriage has only 
limited application when the marriage is dissolved by death. 


2. Distribution of the Community Estate 

Until now we have dealt with the question of how the shares of 
the spouses are to be calculated, a problem that is common to all 
three systems. In Germany there is no further problem: a spouse 
is entitled to claim the amount of his share of the surplus from the 
other spouse, but he has in the normal case: no claim upon any 
particular piece of property belongmg to the other. No community 
is created. 

In Holland the community estate is distributed in accordance 
with the rules concerning deceased persons’ estates. 

In Denmark also the property of the two spouses (the community 
estate) must be distributed, if necessary by the county courts’ 
sections for the distribution of estates, which have powers to decide 
disputes by judgment. 

The rules are different according to whether the distribution of 
the estate takes place while both spouses are living or on the death 


ss Para. 1871 I 
39 Para. 1871 Il. He may also claim his normal compulsory share of the 
inheritance. 
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of one of them. Both sets of rules are found in the Distribution 
of Estates Act as amended under the above-mentioned Act of 
December 18, 1968. 

It has sometimes been claimed as one of the advantages of the 
German régime that it avoids the problems arising in connection 
with the distribution of estates. This is a question which is 
difficult to judge for a foreign lawyer, as it must, of course, depend 
upon the judicial system as a whole whether any advantages are 
obtamed. In Denmark it would quite definitely cause additional 
delay and expense if these matters were taken‘ out of the jurisdiction 
of the Distribution of Estates sections, and the recent amendments 
to the Distribution of Estates Act * have shown that the present 
Danish system is well fitted for creating reforms. 

(a) Community dissolved by divorce, separation, etc. ` 

The majority of the estates are distributed by, private settlement. 
This does not mean that the formal rules are without importance— 
both spouses are probably considerably influenced by the knowledge 
that if they cannot agree the whole problem of the distribution of 
the estate will be taken over by the Distribution of Estates Court. 

(i) Right to claim particular pieces of property. If the court 
takes over, assets belonging to the community may be sold, but this 
rarely happens. If they are not sold they must be valued. Each 
spouse may put in a claim for any article belonging to the com- 
munity and may take it over at the value fixed by the court. But if 
both want the same-article, the one who originally acquired it is, 
as a general rule, entitled to keep it. This principle has been 
criticised as-being too unfavourable to housewives: normally the 
husband will have bought the majority of the articles belonging to 
the community with the consequence that he will, at its dissolution, 
be entitled to claim a great number of useful, perhaps even neces- 
sary, objects at the comparatively low valuation of the ¢ourt officer, 
while the wife will have to procure money to buy new- articles at 
a much higher price. It has, therefore, been stressed that there 
ought to be more flexible rules making it possible for the court 
at its discretion to award property fo the spouse that has the 
greatest need for it. à ; 

One of the recent amendments has dealt with this problem.“ 
The main rule has been preserved, but the courts have been given 
powers to exercise their discretion when there is a dispute about: 

(1) a house that has been exclusively or almost exclusively used 

as the matrimonial home; 


40 pp. 187-144 and pp. 147-149. 


are likel to fetch between a willing seller and a willing purchaser. In 
i there is è tendancy to keep the valuation aia rather Loe level, This 


4s Para, 70s, 
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(2) a house that has been used as the holiday home of the 


family; 

(8) a business undertaking, etc., that has exclusively or almost 
exclusively been run by one spouse although it was acquired 
by the other; 

(4) articles that have been used for the purpose of the trade, 
profession, etc., of one spouse, although they were acquired 
by the other spouse; 

(5) household furniture and other furniture of the matrimonial 
home. 


(ii) Right to claim particular pieces of property if their value 
ewceeds the spouse’s share of the net community property. The 
Tecent amendments have, moreover, made it clear that each spouse 
has a right to claim assets to a value exceeding his share in the 
total estate, provided that he pays the additional amount to the 
other spouse. This means for example that a wife who has been 
awarded custody of the children and who has therefore also been 
awarded the title to the family house, although it belonged during 
marriage to the husband’s estate, may benefit from this award 
even though its value exceeds her share of the community estate. 
She may well be able to obtain the additional amount, e.g., with 
the aid of a mortgage or a loan from her own femily. 

It is interesting in this connection to note that the need for an 
equitable distribution of particular pieces of property has made 
itself felt in Germany, too, although the German legislature thought 
it preferable not to create a community estate. The Civil Code“ 
lays down that the court may, in certain circumstances, order a 
spouse who is to pay the other spouse a share of his increase of 
property to deliver to him instead particular articles at a price 
fixed by the court. It is a condition that serious injustice (grobe 
Unbilligkeit) would otherwise be caused. 


(b) Community dissolved by the death of one of the spouses 

The position of a surviving spouse was, even before the amend- 
ment, much better than that of a spouse who has to divide the 
community estate with the other spouse personally: if the spouse 
and one of the co-heirs claim the same article from the estate the 
wishes of the spouse must always prevail, even if the particular 
piece of property originally belonged to the deceased.“* The 
surviving spouse is also entitled to claim assets exceeding his share 
in the community estate, if he or she pays the additional amount 
into the estate of the deceased.“ 


43 Para. 1888. 
4 Pare. 82c. I. 
45 Para. 620. II. 
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STARY 

When comparing the three régimes it is extremely interesting to 
observe that although they employ a different terminology and to 
some extent have different ideological backgrounds they have all 
found it necessary to deal with the same fundamental problems 
concerning the financial relationship between husband and wife 
and that the similarities between the three systems are of much 
more tmportance than the differences. . 

It is true that in Holland a spouse is entitled to pledge the 
credit of the other spouse to a far wider extent than under the 
Danish system—in a conflict between one spouse and the other 
spouse’s creditors, the creditors are in a much stronger position in 
Holland. 

But in practice the differences are probably of much less 
importance than in theory. For one thing the Danish courts tend 
to protect the creditors’ interests when they levy execution during 
marriage—attempts on the part of the wage-earning husband to 
put everything in the name of the wife are strongly discouraged— 
and, moreover, the Dutch system does not give one spouse powers 
to create a personal liability for the other spouse. Finally, it is 
fortunately only a minority of marriages where the question of 
insolvency arises, and in a great number of these cases the 
spouses will very likely have solved the problems by establishing a 
régime of separate property. And it must be emphasised that the 
community between the spouses themselves is in most respects 
equally strong in both countries—and almost as strong in Germany, 
although the Civil Code stresses that the system is a separate 
property régime. 

The most important special rule is probably that created by para- 
graph 1871 of the German Civil Code which for practical purposes 
restricts the scope of the community of surplus in case of death. 

But, as said above, the similarities between the three régimes 
are of much more importance than the differences: all three systems 
give the spouses equal powers of administration, but stress that 
they must not squander their estates. They also—although to a 
varying extent—emphasise that family assets, such as the domestic 
home or the family furniture, must be administered with due regard 
to the interests of the other spouse and the children of the marriage. 
The fundamental principles all express the idea that there is a 
community of interests between the spouses, and all three régimes 
have found it mequitable for one spouse at the dissolution of the 
marriage to keep all his or her assets without allowing the other 
a share. 

As has been indicated, the reforms recently introduced in 
Denmark after about forty years’ experience of the present system 
have all tended towards strengthening the protection of the family 
assets and still further stressmg the community of interests 
established by marriage. g 
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It has been objected that systems establishing a community 
between spouses tend to become complicated. It is true that none 
of the three régimes dealt with in this article is very simple. But 
the questions that have to be solved in matrimonial property law 
are complicated, and any system that wants to solve them cannot 
avoid a certain degree of complexity. Simplicity, on the other 
hand, may well have to be bought at the expense of the spouses, 
especially at that of the wife. 

But, whether the Danish régime is complicated or not, it is at 
least a fact that it has caused comparatively little litigation. The 
great majority of conflicts are solved by settlement between the 
parties—and this is also the case in Holland and West Germany. 
Undoubtedly some of these settlements are obtained only after 
great efforts by advocates or courts, but all in all this must show 
that the fundamental principles of the three systems not only 
provide a theoretical solution to a number of the problems of modern 
matrimonial property law, but are also fit to be applied by advo- 
cates and courts when they deal with the financial problems arismg 
out of marriage. 

It has, therefore, not come as a surprise to Danish lawyers that 
our Matrimonial Law Committee in its first report has advocated 
the preservation of the basic rules of the Nordic reform legislation 
of the 1920s. 

Incrr MARGRETE Peprrsen.* 


* Judge of the City Court of Copenhagen. 


INTENT IN FORGERY—I 


I. Lerenr ro Decatve mN THe 1918 Act 


THe 1918 Forgery Act is “an Act to consolidate, simplify and 
amend the law relating to forgery and kindred offences.” One of 
its major provisions was the division of all documents subject to 
the law of forgery into two classes, public and private’; thus an 
intent to defraud someone is an essential element of the crime of 
forging a private document but for a public document an intent 
to deceive only is sufficient. It is the object of this article and its 
successor to point out that in making this particular distinction the 
Act was straying very far from the simple consolidation of the 
common law, and that instead of simplifying the law it has intro- 
duced a new and totally unnecessary complication. That the Act 
did not consolidate the law will be established by showing that at 
common law it was always essential to prove an intent to defraud for 
all classes of documents, and that it did not wholly succeed in 
simplifying the law may be deduced from the recent dispute * 
concerning the exact meaning of the two phrases “ intent to 
deceive ’? and “‘ intent to defraud.” Finally, some suggestions 
will be made concerning the analysis of “‘ intent to defraud ” as 
applied to public documents at common law, which it is hoped will 
enable us both to explain and to reject the claim of some writers 
that an intent to defraud means exclusively an intent to cause some 
economic loss. 

The claim that the 1918 Act does not represent the common 
law may seem rather startling in view of the fact that the modern 
texts * accept the distinction set out above as a valid statement of 
the pre-1918 position. It may be justified, however, both by 
showing that there is no authority for the distinction in the earlier 
cases and by indicating how the mistake may have arisen. The 
recognition of this mistaken distinction may then be of assistance in 
dealing with the academically interesting but in practice unreward- 
ing dispute about deceit and fraud, and should clear the ground for 
a discussion of the more fundamental problem, which has always 


pet 


Orin LR. (160; goodea T1900] ob LI 190; 199; Walhom v. DPP. gen 


AO. 108. 

3 Russell on Crime, 12th ed., pp. 1988-1989: “ The common law distinction 
besween of a publio character and those of a private has been 
in the Forgery Act” ; Archbold, Criminal P end Practice, 


the view that the part Liw deals with publio documents is a 
consolidation of the statuto law rather than of the common law. 
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underlam it, of the proper extent of the law of forgery. Of course 
since the distinction was in fact made statutory in 1918 it would 
be pointless to claim now that it does not exist at law; this is not 
to say that it should exist, or that its abolition in practice should 
not be welcomed.‘ 


“ The history of forgery as an offence at common law shows 
that to begin with only writings of a public character were 

protected, and in their case it was always sufficient that the 
prisoner should be proved to have had the intention to deceive by 
means of the falsification: it was not necessary that he should 
have intended to defraud anyone thereby, although in many 
cases such would be the fact. When, however, the law moved 
forward towards the protection of what Hawkins called 
‘ writings of an inferior character ’ it did so with some hesita- 
tion, and it was considered that the counterfeiting of such 
writings was no crime unless someone received a prejudice from 
it. The ‘ prejudice’ was an economic logs of some kind and it 
was necessary for the prosecution to prove that the prisoner 
had the intention to defraud some victim and not merely to 
deceive.” 3 


This, apart from the last sentence which will be considered later, 
is what I shall call the ‘“‘ official view ” of the origin of the distinc- 
tion. It was accepted. by the Joint Select Committee of both 
Houses of Parliament, headed by. Lord Loreburn, which in 1912- 
18 considered the relevant sections both of the original consolida- 
ting Forgery Bill, which on the advice of the committee was not 
enacted, and of the Forgery Bill (No. 2) which was. The relevant 
section of the Act reads as follows *: 


s. 4 (1) Forgery of any document, which is not made felony 
under this or any other statute for the time being in force, 
if committed with imtent to defraud, shall be a 
misdemeanour... 

(2) Forgery of any public document which is not made felony 
under this or any other statute for the time being in force, 
if committed with intent to defraud or deceive shall be a 
misdemeanour... 


The other substantive sections of the Act have their origin in 
earlier statutes and include as essential elements either an intent 
to defraud or an intent to deceive or defraud. These do not purport 
to represent the common law and are therefore not strictly 
relevant for present purposes; however, in view of what follows it 
is interesting to note that according to the researches of counsel in 


4 In Welkem v. D.P.P. (tupra) Dord Denning gavo. a meaning to intent to 
defraud "’ which leaves scope for there to be an intent to deceive 
without fraud. Bu son Bet Ito to appear in a later issue. 

53 Russell on Crime, 19th ed., p. 1288. 

* The corresponding clauses were clause 8 in the Forgery Bill (1919) and 

clause 4 in the Forgery Bill (No. 2) (1918). 
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Welham’s case ™ the words “‘ intent to deceive,” either separately 
or disjunctively with the words “‘ intent to defraud,” appeared in only 
three statutes before 1918." In every other case the words “ intent 
to defra ,” or something similar, are included, or else according to ` 
Stephen ° they are to be implied by the word “‘ forge ” itself. The 
1918 Act then is the first statute where an effective distinction is 
drawn between an intent to deceive and an intent to defraud with 
respect to forgery. 

The following excerpts from the minutes of evidence of the 
Joint Select Committee 1° show how the distinction came to be 
incorporated in the Act. The witness was Mr. Graham-Campbell, 
Parliamentary Counsel." 

Q.587 Lord Sheffield—Is it not an offence to forge an ordinary 
document with intent to deceive ?—No, I think that is clear 
on the cases: it is only in the case of a public document that 
an intent to deceive is sufficient to constitute an offence under 
common law... Í think [the section does include the whole 
common law as it touches these offences. ] 


Q.540. I suppose there have been cases in which it has been 
decided that the forging of a document with an intent to 
deceive is a misdemeanour?—There is the case of R. v. 
Hodgson, Dears & B. 8, in which it is certainly suggested 
that that is so by Lord Chief Justice Jervis. 

Q.542 Chairman—I am asking for information, but I will tell 
you my own impression; when a public document is forged 
or uttered with intent to deceive I thought it was a common 
law offence >—That is so I think." 


The Committee, however, were in some doubt on the point and 
referred the matter to the Advisory Committee on the Consolidation 
Bills, headed by Avory J., who gave the following reply ?: 


“ I understand a question has been raised whether a forgery 
of a public document with intent to deceive as distinguished 
from an intent to defraud is indictable as forgery. I think the 
authorities support this.” 


1 [1061] A.O. 108 st p. 129; [1960] 1 All E.R. 805 at p. 807. 
8 In two of these, the Larceny Act, 1861, ss. 83-84, and the Companies Act, 
1862, s. tion to . In 


or other persons,” According to Lord Radoliffe the words “deceive " 
‘defraud ' were not therefore separated until 1918. 
9 Digest of the Criminal Law, p. 278 note 4. 
10 Reports of Committees, 1918, Vol. VI, p. 745 st seq. 
11 Grahiam:-Gamphell a poñsisl opinion was thet despite the fact that the carly 
statutes were not explicit on the point there must in 
be at least an intent to decsive, and that this intent would in fact 
i ted in the new Act the words ‘‘in order thet it may be used 
genuine "' in the definition of forgery in s. 1. 
13 Reports of Committees, 1918, Vol. VI, p. 770. 
13 Ibid. p. 888. 
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Now at first sight all this seems very plausible and convincing, 
but when the “ authorities ° are studied there is less real support 
to be found for the proposition than might be expected. Avory J. 
mentioned only two cases in his reply. The first R. v. Whiteford 
concerned the forgery of a reprieve for a murderer, but since no 
report is available we must confine our attention to the second, 
R. v. Harris (1884), in which the prisoner was indicted for the 
forgery of a magistrate’s order for the release of a prisoner from 
the county gaol. Avory J. seems to have limited himself in 
considering the case to establishing that a public document was 
involved, and that there was no question of any financial loss. In 
any event he appears to have jumped from those facts to the 
claim that the case was authority for the quite different proposition 
that only an intent to deceive need be alleged and proved im the 
case of a public document. Graham-Campbell was guilty of a 
somewhat similar error, for in reply to a question whether the 
indictment in that case alleged an intent to deceive or not, he 
stated that no intent to defraud was alleged, and that in the 
second count there were the words “‘ intending thereby to impose 
upon and deceive the said J.G.” In fact the report of the case sets 
out both counts in full; they are almost identical each mentioning 
the accused’s intent no less than three times in the following words: 


“ intending to effect his escape and discharge from the said 


gaol by fraud and deceit and by i Aa ee upon J.G. the Keeper 
thereof did falsely write and ; thereby to 


impose upon the said J.G. an to induce hato to beleve the said 
letter was a true letter . . . intending by means thereof to 
impose upon and induce the said J.G. to believe that he was 
authorised . . . to discharge him from his custody with intent 
to effect his escape and discharge.” 


The second count is m identical terms except that it substitutes 
“6 writing ” for “ letter ” throughout and adds the words “ and 
deceive ” in the second instance. It is submitted that an intent 
to defraud was clearly alleged in both counts by the words “* intend- 
ing to effect his escape and discharge ... by fraud and deceit ” and 
also by the phrase ‘“‘ by imposing upon.” On this basis the case 
affords little support for Avory J.’s proposition. Graham-Campbell 
also cited in this context R. v. Barrett & Croager (1899),!" a case 
concerning the forgery of a requisition for permission to visit a 
prisoner in Holloway Prison, but admitted that it contained an 
allegation of an intent to defraud m one count and that a general 
verdict of guilty was returned which could have covered either 
the conspiracy to forge, or the common law forgery, in which 
the intent alleged was to injure, prejudice and deceive the governor 
and officials. The citation was mappropriate for other reasons; the 


14 1 Mood. 898. 
15 180 Seas.Pap. 707. 
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letter in question, which purported to come from a firm of solicitors, 
must surely be classed as a private document, it is arguable that an 
intent to injure, prejudice and deceive is identical with an intent 
to defraud and finally, as the editor of Russell points out,!* there 
may in fact have been an intent to defraud someone of money for 
The matter was closed in the Joint Select Committee's 
proceedings by the following exchange 2": 
Chairman—That case in 1888 seems to be good enough P—I only 
mentioned this to show Avory J.’s view. 
If that is so, [the section] is right?—Yes, [the section] is 
right with regard to that. 


Thus both the Advisory Committee and the Joint Select 
Committee appear to have accepted as the only authority for the 
proposition that it was not necessary to allege an intent to defraud 
in cases of the forgery of public documents, a case in which there 
was a clear allegation of fraud in each count of the indictment. 
To demonstrate further the tenuous nature of the evidence upon 
which the Committees decided the point the following question and 
answer, recorded earlier in the Committee’s deliberations, may be 
cited 1°; 

Chairman—In the old books, where we have the forms of 
indictment, is there no form for forging a public document 
in which there is no averment of intent to defraud ?—I have 
not come across one. 


It is submitted then that there was no adequate authority to 
support the argument that in some old cases of forgery of a public 
document only an intent to deceive was alleged, an argument which 
convinced both the Jomt Select Committee and Avory J. It may 
be added for the sake of completeness that nowhere in the reports 
of R. v. Harris * is there any mention of a public document as 
such. 

The second argument which was put to the Committee is equally 
unconvincing when it is studied with care. It is based upon a 
remark in the course of argument by Jervis C.J. in R. v. Hodgson,™ 
where the accused was indicted of the forgery with intent to defraud 
of a diploma of the College of Surgeons. The jury clearly negatived 
any intent to commit any particular fraud or specific wrong to any 
individual and the conviction was later quashed by the judges 
on the ground that there was no intent to defraud anyone, the 
accused haying simply shown the diploma to two friends intending 


16 19th ed. i 
ay Donne omiiia 1918, Vol. VI, p. 888. 
18 Avary J. had drafted the indi iment in R. V. Barrett d Orosger. 


20 YT Mood. ea: 6 Oar. & P. 199. 
21 Dears. & B. 8; 95 ILJ.M.0. 78; 7 Cox 128; 20 J.P. 90. 
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that they should believe that it was genuine. Graham-Campbell in 
putting the case before the Committee egreed that it really turned 
on the form of the indictment and cited the following interjection 
by Jervis ™: 
“ Formerly the indictment must either have alleged an intent 
to defraud a person named, or as you say have shown that that 
was orome Oa account of the public nature of the instru- 
ment forged ow the particular person need not be named 
but with that exception the law is not altered.” 


This certainly appears to be worthy support for the “‘ official view.” 
However, in his final judgment, the Chief Justice eae contra- 
dicted his earlier remark; in the words of one reporter * 


“ Whether the diploma be a private document or one of a 
‘ed nature and whether there is any substantial distinction 

etween the two I shall not now decide, though I incline to 
the opinion that it is not a document of a public nature. But 
there must be at the time of the crime an intent to defraud 
someone.” 


In the samo report the words of the crucial interjection throw 

additional light on the matter and make it plain that what was at 

stake was purely a matter of drafting ™: 
“c In framing an indictment of this kind the proper course was 
to name the individual to be defrauded, or show why he was 
not named, as that document was of a public nature. The 
thing must be ect on the record. Here there is the ‘ intent 
to defraud? w must mean a particular person and that is 
not proved. Then there is no averment that the document is 
one of a public nature.” 


It is submitted in the light of this report that the argument put 
by Scotland for the Crown that “‘ forging a document of a public 
nature is an offence at common law though there be no specific 
intent to defraud ” was simply an attempt to secure conviction in 
circumstances which did not as the law then stood warrant a 
conviction. The attempt was conclusively rejected in the judg- 
ments. The court was partly concerned with the new Jaw on indict- 
ments. The 1851 Act had made it unnecessary to state in the 
indictment which particular person or persons the accused intended 
to defraud; it did not, however, make it any the less essential to allege 
the intent to defraud itself nor of course to prove it. As Wightman 
J. put it, “ Before the late statute it was necessary to allege an 
intent to defraud someone, and there must be an intention to do so 
now.” ** The rule hinted at by Jervis C.J., if there was any such 
rule, must have been only that in the case of a public document it 


n Dears. & B. 9. 
23 90 J.P. 809 st p. 810. 
24 Ibid. at p. 810. 
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was not necessary to name a specific person who was to be defrauded 
(as was the case for other documents), as long as the public nature 
of the document was itself averred. But this need not be taken to 
imply, as Dr. Turner and others have taken it to imply, that it 
was not necessary to allege an intent to defraud at all. That it was 
always essential to allege and therefore to prove an intent to defraud 
appears abundantly clear from the final judgments of both Jervis 
C.J. and Wightman J., and if there is any doubt about the matter, 
that is, if there is any real conflict between the interjection and the 
judgments, surely the latter must prevail. 

It is submitted then that neither of the lines of authority put 
before the Joint Select Committee is adequate to support the 
enactment of a distinction in the intents which must be established 
. for the forgery of public and private documents. Are there any 
other authorities not put before the Committee which might sway 
the balance? In Russel on Crime * three cases are cited in support 
of the claim that only an intent to deceive is required for the 
forgery of a public document. The first is R. v. Harris, which we 
have already dealt with; it cannot afford any support for the 
distinction since there was a clear allegation of fraud m both counts. 
The second case is R. v. Collier (1881),?" where the issue before the 
court was whether it was an offence to forge a paper purporting to 
be a summons. In view of the fact that Patteson J. had 
doubts whether there was any evidence of an intent to defraud 
the prosecutor as stated in the indictment, counsel for the Crown 
argued that “‘ there need be no intent to defraud any particular 
person in cases of forgery at common law.” But the document, 
or perhaps the indictment, was, in the words of the judge, “ highly 
irregular ” and the only conclusion reached by the court was that 
if a similar case were to occur subsequently it might well be held 
to be forgery. A verdict of ‘‘ not guilty ” was then brought by the 
jury. It is difficult to see how this case lends support to the 
“ official view.” The summons was certainly what would now be 
termed a public document, but an intent to defraud was clearly 
averred. It was only when the evidence for the fraud was contested 
that counsel for the prosecution had recourse to the suggestion 
that no intent to defraud was necessary at common law. Patteson 
J. was evidently very unhappy about the whole business and 
certainly did not accept the suggestion. The third case, already 
mentioned above, is R. v. Barrett & Croager,™ where the accused 
were indicted primarily for conspiracy to defraud, by forging a 
requisition for the bearer to visit a prisoner in Holloway gaol. 
The requisition, which purported to come from a firm of solicitors, 
was scarcely a public document and in any event the jury’s verdict 
did not distinguish between the counts for conspiracy in which an 
28 12th ed., p. 1240. 
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intent to defraud was alleged, and those for simple forgery.™ 
We may therefore safely conclude that the cases cited in Russell 
are of no further assistance. 

But if these arguments are correct, how did counsel’s pomt in 
Hodgson’s case arise at all? The origin of the idea is to be found 
in @ mere suggestion made by Hawkins in 1727, in the following 
words *°; 


“ But perhaps it may be reasonable to make the distinction 
between the counterfeiting of such writings the for, whereof 
hath been already shewn to be properly punishable as forgery 
and the counterfeiting of other pane of an inferior nature, 
that the former is in itself criminal, whether any third person 
be actually injured thereby or not, but that the latter is no 
crime, unless someone receive a prejudice from it.” 


These words have been relied upon again and again to support the 
“ official view,” and were put before the Joint Select Committee 
in 1912-18. Perhaps the most convincing reply would be to cite 
East’s comments on the matter, made in 1808, at some length *!: 


“ But however plausible [Hawkins’ solution] may be it is by 
no means a solution of the difficulty. It is a mere conjecture 
which leaves the crime of f as indistinct in principle 
as before and tends to confound it with the general class of 
cheats, the distinction between which was well settled in 
Ward’s case. It was there shewn to be jmmaterial to the 
offence of forgery properly so called whether any person were 
Prejmiieed or not, provided any might have been prejudiced. 

ut that to constitute a cheat properly so called there must be 
a prejudice received both at common law and under the 
statutes . . . But further it does not appear n full considera- 
tion of the books to which Hawkins refers that it is anywhere 
adjudged or is even generally laid down that the counterfeiting 
of writings of any sort, whereby any person may receive 
prejudis, if done lucri causa or malo animo, is not punishable 
as forgery. The authorities referred to by him are cases of 
actions for slander, . . . all of them prior to Ward’s case, 
where the general result of all the authorities on this subject 
was plainly shewn to be against such a conclusion. But even 
with respect to those books which seem at first sight most 
strongly to warrant the notion that writings of an inferior 
nature, such as letters are not the subjects of fo: at 
common law, . . . they amount to no more than this t the 
imputation of counterfeiting letters or writings frivolous or of 
no moment, or from whence no damage could ensue, or of 
uncertain signification is not actionable. In none of these 
instances to be sure would the crime amount to forgery, but 


29 The editor of Russell was concerned to show that it was a case of intent to 
cause economic loss and therefore not an exception to the rule which he puts 
forward with respect to that. g 

30 1 P.O. Oh. 70, & 11. 
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it is plain that the objection would be to the substance and 
not to the farm of the writing, for the fraud and intention to 
deceive constitute the chief ingredients of this offence.” 


It is clear from this that the real problem then, as now, concerned 
the extent of the law of forgery, to what types of document it exten- 
ded, and not what particular intent was necessary for the different 
types, for the same intent was required in all cases covered by the 
law, namely, an intent to defraud. But in addition the passage, 
while not entirely explicit on the point at issue here, does indicate 
that Hawkins’ views were not generally accepted at the time, and 
that all documents were treated in the same way, subject to the de 
minimis rule. The Committee therefore were basing their decision 
on a highly debatable statement of a textwriter, supported by cases 
which on imspection turn out to have been concerned with very 
different aspects of the law of forgery. It is perhaps reasonable 
to claim in view of this that, while the position taken by the 
Committee in 1912-18 is understandable, it was in fact mistaken. 

It may serve to strengthen this claim to set out a brief account 
of the development of the law showing how the cases normally cited 
on the distinction between public and private documents may be 
more plausibly explained as being concerned with the more general 
problem just mentioned. Finally a sample of some of the defini- 
tions given in the texts of the period will show that Hawkins was 
probably alone in stating the position as he did. 

The first major clarification of the law took place some time 
before Hawkins’ suggestion, n R. v. Ward (1727),*? when it was 
held to be a common law offence to forge an unsealed document on 
the ground that “ forging a writing not sealed may be equally mis- 
chievous with forging a deed, and therefore as to the nature of the 
offence it falls under the same reason.” * The information in the 
case alleged the forgery of an indorsement on the back of what we 
might call an invoice, with intent to defraud the Duke of Bucking- 
ham of a large quantity of alum, and the conviction was unani- 
mously upheld by the judges. The question of intent was discussed 
at some length and the conclusion reached that the forgery was 
punishable even though the party was not actually prejudiced, as 
long as he might be prejudiced by it.* This decision opened the 
way for further extensions in later cases. It is submitted here that 
where the distinction between public and private documents was 
discussed in these later cases the point at issue was not the intent, 
but whether it was an offence at all to forge the document in 
question. For example, in R., v. Collier (1881) ** where the indict- 
ment was for the forgery of a paper purporting to be a summons, 
Patteson J.’s statement that this kind of counterfeiting might be 
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an offence in a subsequent case, after the notice of the impropriety 
in the current proceedings, must be taken to be giving due warning 
to the public of an extension, or a possible extension, of, the law. 
The prisoner was found not guilty, probably on the ground that 
there was no evidence of any intent to defraud as alleged; the only 
point of law, it is submitted, was whether it could be forgery at all, 
not whether it could be forgery with intent only to deceive. 

Then again in R. v. Harris (1888), the case of a forged letter 
of release to the gaoler, Tindal C.J. reserved his decision for the 
opinion of the judges, who upheld the conviction without discus- 
sion. Walesby for the accused had argued that “ a magistrate’s 
letter to the governor of a county gaol was not a writing of that 
public nature for the forgery of which indictment at common law 
is sustainable.” 37 Dr. Turner’s analysis of the case in a recent 
article * as support for the proposition that there was an important 
distinction between the words ‘‘ deceive ” and ‘* defraud,” and 
that proof of intent to deceive was sufficient if the writing was of 
a public nature, must be mistaken since, as noted above, there was 
an allegation of fraud. The real question raised by Walesby 
was whether any forgery of a letter, even a magistrate’s letter, was 
indictable at common law; the judges could not but reject his argu- 
ment if they were to follow the ratio decidendi of R. v. Ward. 
Indeed, the distinction between public and private documents is 
criticised by Hawkins himself as being rather unsatisfactory, since 
“ deeds concerning private matters are also of a private nature 
as much as other writings concerning such matters; yet,” he con- 
tinues, ‘f no one will say that the making of a false deed concerning 
a private matter is not punishable at common law.” 3 Hawkins 
then goes on to make the assertion which has caused all the trouble, 
and which has been dealt with above, but was he not correct in 
this instance in suggesting that the common law made no real 
distinction between public and private documents at least as far 
as deeds were concerned? Ward’s case disposed of the alleged 
importance of a seal and thus in Harris’s case the decision was 
merely that a forged magistrate’s letter was sufficiently important 
or of sufficient legal force to be the subject of an indictment, just 
as the indorsed invoice had been held to be in Ward’s case. 

To account for the lengthy discussion on the public nature of 
the diploma of the College of Surgeons in Hodgaon’s case it should 
be pointed out that counsel for the Crown relied heavily on Hawkins’ 
views in arguing his case; he also cited the current edition of 
Russell * to the effect that it was ‘‘ forgery to counterfeit any 
matter of a public nature,” but there was no mention in the passage 
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of the question of intent. The court was quite willing to discuss the 
nature of the document and the various tests for public as opposed 
to private documents, but as already shown above the decision of 
the judges was that in any event it was essential to prove an intent 
to defraud. The words of Jervis C.J.“ ‘“ whether the diploma be 
a private document or one of a public nature and whether there is 
any substantial distinction between the two I shall not now decide, 
though I incline to the opinion that it is not a document of a public 
nature,” are an indication that the judges were not at all sure 
whether there was any substance in ‘the Crown’s argument on the 
point at all. Can, any additional credit be granted to Hawkins’ 
views simply because counsel made use of them when all else was 
against him? , 

The argument about what is and what is not a ‘* document ” 
within the common law, or the definition in the Forgery Act has 
_ continued unabated and this is not the place to add to it. Two 
further cases in this early period may, however, be mentioned 
briefly to show that the matter was very much alive at the time. 
First in Fawcett’s case (1798)** cited by East the accused was 
convicted of forging a writing authorising the sheriff to discharge 
him, and one of the points reserved for the opinion of the judges 
was whether the order was a matter of such a public nature that the 
counterfeiting of it would be a forgery at common law. They held 
that it was certainly the misdemeanour of interfermg with the 
course of justice and the great majority thought it was a forgery 
at common law. Secondly in R. v. Moah (1858), where a 
, conviction for the forgery and uttering of a letter of recommenda- 
tion with intent to obtain a position as a police constable was 
upheld, Bramwell B. dubitante made the following remarks: ‘‘ The 
letters are of no validity in themselves and I do not know but that 
the office might have been obtained without them although they 
may have had an operation on the mind of him to whom they were 
presented. It seemed to me at the trial no more than if I were to 
produce a letter purporting to be from the Duke of Weli 
inviting me to dine and say ‘ See what a respectable person I am.’ ” 
Was he not doubting here whether any letter could be of sufficient 
legal force or public nature to support a charge of forgery and for 
that reason was reluctant to concur in upholding the conviction ? 

Finally an account of some various definitions of forgery in the 
texts and cases of the period may serve to complete the picture. 
East in 1808 “* defines the offence as “a false making (which 
includes every alteration of or addition to a true instrument), a 
making malo animo of any written instrument for the purpose of 
fraud and deceit.” Blackstone** writes that forgery is the 
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“ fraudulent making or alteration of a writing to the prejudice of 
another’s right.” Stephen ** in his Digest of the Criminal Law 
published in 1871 states that forgery is “the making of a false 
document (as defined) with intent to defraud ” and adds that “ an 
intent to deceive the public or particular persons, but not to commit 
a particular fraud or specific wrong upon any particular person is 
not intent to defraud within the meaning of this article.” It is 
of particular relevance, perhaps, that Stephen who in his Digest set 
out to present ‘‘ a complete statement of the whole of what I may 
call the working criminal law,” «7 makes absolutely no mention of 
any distinction between a private and a public document in this 
context; in fact he does not use the phrase “ public document ” at 
all. 
Then in two of the cases which are cited in Russell + as examples 
of the advance to the protection of what Hawkins called “‘ writings 
of an inferior nature,” forgery is specifically defined as follows: in 
R. v. Jones & Palmer (1785),* per Eyre B., as “ the false making 
of an instrument which purports on the face of it to be good and 
valid for the purposes for which it was created with a design to 
defraud any person or persons ” and in R. v. Parkes & Brown 
(1796),°° per Grose J., as “the false making of a note or other 
instrument with intent to defraud.” At the risk of being tedious 
it may be added that in none of these texts or cases is any mention 
made of a distinction between public and private documents except 
as already discussed. 

But even if this claim, that section 4 of the 1918 Act does not 
reproduce the common law, may be regarded as sufficiently estab- 
lished by the arguments, what difference, it may well be asked, can 
this possibly have upon the present state of the law? It cannot 
be argued that the Act is not binding just because Parliament, or 
rather its Joint Select Committee, made a mistake; the law as 
stated in the statute must be applied in the courts since it must 
be taken to be the will of Parliament. In this context it is perhaps 
relevant to note that in the only stage of the Bil upon which 
any discussion in the Commons is reported," the Committee stage, 
after the reading of the first section, a Mr. Booth asked immediately 
for a simple assurance that the Bill did not extend the penalties or 
enlarge the scope of the law dealing with forgery: ‘‘ I cannot,” 
he added, “ possibly understand this Bill.” Sir Rufus Isaacs gave 
him a qualified assurance, pointing out that the law was in some 
cases slightly altered, and the Bill was agreed to without further 


` comment. So much for the will of Parliament that there should 


be a difference between intent to deceive and intent to defraud. 
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Despite this somewhat brusque treatment, however, the Act as 
passed must stand, and unless any ambiguity should appear no 
recourse should be made to the pre-1918 common law; this principle 
is clearly stated in the judgment in Welham’s case," in the House 
of Lords, but their lordships then proceed to a detailed investigation 
of the earlier cases on the ground that the Act does not make plai 
the distinction which it draws between deceit and fraud. It is 
because of this that the thesis which has been set out above is of 
crucial importance to modern law, for if it is established, there is 
clearly no point at all in looking to the pre-1918 cases to clarity a 
distinction which had never been recognised by the courts until 
that date. Such a recourse to the old judgments with a mistaken 
preconception as to what the cases were about can only lead to 
worse confusion. In the second part of this article an attempt will 
be made to show what effect this “ mistake’? in 1918 has had, 
how it has confused and made increasingly difficult a rational 
discussion of the real problem before the courts. 


Tom Happrn.* 


(To be concluded) 
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THE EQUITY OF THE UNDISCLOSED PRINCIPAL 


Tux doctrine of the undisclosed principal has been classified as an 
anomaly and in so far as it enables a person, who is not apparently 
& party to a contract and who is not even expressed to take a 
benefit under it, to acquire rights and obligations vis-à-vis another 
person who is unaware of his existence, the doctrine is clearly 
anomalous in the context of the strict common law rules of 
contract.! However, in all contracts where an agent is involved, 
because of the fiduciary duty owed by an agent to his principal, 
it is not only the common law rules of contract that have to be 
considered but also the rules of equity. It is submitted that diffi- 
culties that have arisen with regard to the doctrine are attributable 
either to a failure to recognise the equity involved or to a lack of 
appreciation of the full extent of the equitable rules that may be 
applicable. 

It is the object of this article to demonstrate that the doctrine is 
in complete accordance with the rules of equity in their present 
state of development and that cases such as Watteau v. Fenwick * 
and Edmunds v. Bushell, which have been criticised as unwarrant- 
able extensions of the doctrine,* can be justified by an application 
of the modern rules of equity. Conversely, it is hoped to show that 
where, as in Armstrong v. Stokes,” the equitable implications of the 
fiduciary duty, owed by an agent to his principal, are not fully 
considered, error inevitably results. 

Sir Frederick Pollock was of opinion “ that the whole English 
law as to the position of undisclosed principals is an anomaly. 
Whether it be a beneficial anomaly is a question to be decided with 
reference rather to mercantile than to legal principles.” ° This 
view, in contrasting legal principles and mercantile principles, raises 
the problem as to what are mercantile principles and how they can 
be identified. The truth is that mercantile principles and practices 
can have no impact upon legal doctrines, be those doctrines orthodox 


1 The writer adopts the view, advanced by Goodhart and Hamson, that the 
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or anomalous, until they come before a court of law for examination. 
In such cases the court is free to accept or to reject a mercantile prac- 
tice, however well established. Furthermore, although mercantile 
custom or usage is an important source of commercial law, it is well 
established that a usage cannot operate if it is inconsistent with the 
express terms of a contract.’ It follows that, where a contract is 
expressed to be made between A and T, a usage cannot be invoked 
to convert it into one between P and T. If a practice is accepted, 
it is either because it accords with an existing rule of law or equity 
or because it presents a factual situation that requires to be 
regulated by a rule of law.® One of the earliest reported cases, 
involving the rights of an undisclosed principal, entailed a conflict 
between legal and mercantile thinking. 

In Scrimshire v. Alderton,® the plaintiff, a farmer, consigned 
oats to a factor for sale. The oats were sold to the defendant and 
before he paid the factor, as was customary, the latter became 
insolvent. The defendant refused to comply with a request by the 
plaintiff to pay him direct. The Chief Justice directed the jury 
to find for the plaintiff and although the jurymen were sent out a 
second and a third time to reconsider their verdict, they insisted 
on finding for the defendant. The Chief Justice then interrogated 
each member of the jury with no better result. On a retrial a 
special jury, having received the same direction, nevertheless 
concurred with the jury of the first trial.° Clearly, it mercantile 

principles are ascertainable at all, the best evidence with regard to 
Hem should: bathe view: taken bya Jory dreymcxclumyely: trom 
merchants. 

There is, however, one mercantile principle that requires no 
elaboration and no authority to support it, namely that a business 
transaction should produce a profit. It follows that where such a 
transaction results in a loss, it frequently falls to the lot of a court 
of law to allocate or to apportion that loss amongst the parties to 
the transaction. The court’s problem is not always simple, even 
where only two parties are involved but where an egent has been 
employed by one of the parties complications arise, not only because 
three persons are involved but also because anly one of the three is 
owed a direct fiduciary duty and only one of the three is under 
that duty. 
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That an agent owes a fiduciary duty to his principal is beyond 
dispute 1! and the reports show that, in the eighteenth century at 
any rate, the courts of common law recognised this duty * and, 
furthermore, were prepared, with the laudable desire of preventing 
circuity of action, to apply the equitable rules arising out of that 
duty. That their application of these rules appears to the modern 
lawyer to have been defective is attributable to three factors. In 
the first place, the equitable rules may not have been fully developed 
at that time; secondly, the common law judges may not have been 
fully conversant with the rules‘ and, finally, the accounting 
facilities, often necessary for the application of those rules, were 
not available to them. 

It was because of this imperfect application of equitable rules 
by the common law courts that the error arose of supposing that 
there was some distinction between the equitable remedies available 
to a cestui que trust and those available to a person who, although 
he was owed a fiduciary duty, was not a beneficiary under an 
orthodox trust. In Eo p. Dale & Co.,'* this erroneous conception 
was reluctantly accepted by an eminent equity judge, Sir Edward 
Fry. His lordship expressed himself as being unable to understand 
why there should be such a distinction but nevertheless considered 
that the distinction was implicit in a series of common law decisions 
that were binding on him. 

The fallacy was exposed by Sir George Jessel M.R. in Re 
Hallett’s Estate 1" after a careful examination of the judgment in 
Eo p. Dale & Co., the common law cases referred to therein and the 
authorities in equity. Sir George said: 

‘¢ I think that after those authorities it must now be considered 
settled that there is no distinction, and never was a distinction, 
11 That a prinapal does not usually owe any fiduciary duty to his agent probably 
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between a person occupying one fiduciary position or another 
fiduciary position as to the right of the beneficial owner to 
follow the trust fund and that those cases which have been 
cited at law, so far from establishing a distinction, establish 
the contrary; and that the mere error of supposing that equity 
could not follow or distinguish money in the cases supposed, if 
error it was, and perhaps it was not so originall am not 
sure that the doctrine of equity had got so far at the first 

but it was certainly an error at a later period), is attributable 
really to the fact that the judges who followed the earlier cases 
were not aware of what I may call the gradual refinement of 
the doctrine of equity.” 


In view of this high authority, it is not necessary to equate 
every fiduciary relationship with a trust in order to make available 
equitable remedies. Thus, in the case of an undisclosed principal, 
the agent, apart from any contractual rights that are vested in him, 
can take action against a third party to recover a benefit due to 
his principal in equity in the same way that a trustee can sue to 
recover benefits due to his cestui que trust. The third party can 
sue the agent quite apart from the contractual relationship between 
them, m the same way that a trustee can be sued on transactions 
entered into by him on behalf of the trust. An undisclosed principal 
can sue the third party in the same way that a cestui que trust, who 
is sui juris and absolutely entitled to the trust property, can bring 
the trust to an end !° and then take action in his own name to 
recover any benefits that were owing to the trust. The right of 
the third party to sue the undisclosed principal when he discovers 
him presents greater difficulty and it has been doubted whether it 
can be justified even by equating an agency with a trust.* 

It is true that a person, who has contracted with a trustee, may 
not be able to sue the cestui que trust upon the contract even if the 
cestui que trust is absolutely entitled and sui juris. However, it 
may be possible to saddle the cestui que trust with the ultimate 
liability on the contract by making available to the other party to 
the contract the rights of the trustee against the cestui que trust. 


18 Seavey, in ‘‘ The Rationale of Agency’ (1990) 29 Yale LJ. 850 at p. 863, 
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The authorities with regard to the liability of a cestui que trust to 
indemnify his trustee were comprehensively reviewed by Lord 
Lindley in Hardoon v. Belilios ™ and he summed up their effects in 
these words: 
“ But where the only cestui que trust is a person sui juris the 
right of the trustee to indemnity by him against liabilities 
incurred by the trustee by his retention of the trust property 
has never been limited to the trust property it extends further 
and imposes upon the cestui que trust a personal obligation 
enforceable in aed to indemnify his trustee. This is no new 
iple but as old as trusts themselves. ... Where, as in 
Baler v. Hyham,™ a trustee seeks indemnity in t of trans- 
actions in which he need not haye engaged and w. were not 
within the scope of his trust, he must prove that his cestui que 
trust either authorised or ratified such transaction. But if he 
has incurred liability within the scope of his trust and for the 
benefit of his cesti que trust, Eo parte Chippendale ® shews 
that nothing more is required.” 


Once the liability of the cestui que trust to indemnify his trustee 
is established the only objection to suing him directly is purely 
procedural. Then, applying the principles laid down by Sir Gearge 
Jessel in Re Hallett’s Estate, the same right of action must be 
available against an undisclosed principal because of the fiduciary 
duty owed to him by his agent. Before leaving this aspect it is 
pertinent to observe that, on this analysis, the liability of the 
undisclosed principal to be sued by the third party is not based 
upon some supposed proposition of law to the effect that a person 
taking the benefits of a transaction must inevitably assume its 
burdens. If there ever was a belief that such a proposition was of 
general application, that belief should have been dispelled by the 
decision of the House of Lords in Com v. Hickman,™ where it was 
held that if a person is to be held liable to the creditors of a business, 
something more must be proved than the mere fact that he had a 
legal or an equitable right to participate in the profits of that 
business. It is submitted that what must be proved to render a 
person liable, either as a partner or as a principal, is that the person, 
who allegedly acted on his behalf, owed him a fiduciary duty. It 
is the fiduciary duty that acts as a catalyst, bringing into play the 
equitable rules that enable an undisclosed principal to be sued in 
accordance with well established equitable principles. It remains 
to be considered whether or not those principles extend to cases’ 
where an agent acts within the scope of the business entrusted to 
him and for the benefit of his principal but in defiance of some 


express prohibition of his principal. 


7 [1901] A.O. 118 af pp. 124-198. 

23 (1728) 2 P. Wms. 458; M B.B. 810. 
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24 (1860) 8 HLL.O. 968; 11 E.R. 481. 
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We have already observed that in the case of a trust Lord 
Lindley considered that, provided that the trustee had acted within 
the scope and for the benefit of his trust, he is entitled to be 
indemnified by his cestui que trust who is sui juris and absolutely ° 
entitled to the trust property, even though he acted without autho- 
rity. It will be noted that his lordship makes a significant distinc- 
tion between acting without authority and acting outside the scope 
of the trust. In coming to this conclusion his lordship relied upon 
the authority of Balsh v. Hyham. 

In Balsh v. Hyham,* the plaintiff was trustee for the defendant 
of £1,000 stock in the South-Sea Company. At the defendant’s 
request the plaintiff had borrowed £4,000 from the company for the 
benefit of the defendant on the security of the stock. It was subse- 
quently provided by statute ** that, if any debtor of the company, 
whose stock was held as security by the company, repaid 10 per 
cent. of his debt, he would be discharged from all further obligations 
to the company m respect of that debt. The defendant, apparently 
under the impression that if the 10 per cent. were not paid the 
company would forfeit the stock and thereby relieve him from his 
liabilities as a stockholder, forbade the plamtiff to make the pay- 
ment. Nevertheless the plaintiff paid the 10 per cent. and he was 
held to be entitled to recover the amount so paid from the 
defendant. 

Sir Frederick Pollock, whilst conceding the correctness of the 
basic doctrine of the undisclosed principal, appears to have con- 
sidered that its extension to cases, such as Edmunds v. Bushell 
and Watteau v. Fenwick, where the agent has acted contrary to the 
express instructions of his principal, was an undesirable extension 
of an anomalous doctrine.*" 

In Edmunds v. Bushell & Jones, A employed B to manage A’s 
business which was carried on under the name of “ B & Co.” A 
expressly forbade B to accept bills of exchange. It was held that A 
was liable to an indorsee of a- bill of exchange, accepted by B in 
the name of “ B & Co.” although the indorsee had no knowledge 
of A’s existence at the time when the bill was indorsed over to him. 
The basis of the decision appears to have been that B, in accepting 
the bill, was performing an act within the scope of the duties usually 
entrusted to the manager of the kind of business carried on by 
“ B & Co.” and, therefore, a secret limitation of those duties could 


25 (17298) 2 P.Wma. 458; 24 E.R. 810. 
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not operate to the prejudice of persons dealing with the firm, who 
had no knowledge of such a limitation. . 

In Watteau v. Fenwick ® the defendants, a firm of brewers, were 
the owners of a beerhouse and had appointed one Humble to 
manage it. The licence was taken out in Humble’s name * and 
his. name appeared over the door. By the agreement between 
Humble and the defendants he was forbidden to purchase certain 
articles, which were to be supplied by the defendants for the 
purpose of the business. Humble in contravention of his instruc- 
tions ordered certain of the prohibited articles from the plaintiff for 
use in the business. The plaintiff supplied these goods and gave 
credit for them to Humble only. 

On these facts a Divisional Court gave judgment for the plaintiff 
against the defendants for the price of the goods supplied. The 
decision has been criticised and distinguished but has never been 
overruled. It has been followed on one occasion in England and 
there are several American decisions to similar effect.*+ It is 
submitted that following the principles enunciated by Sir George 
Jessel in Re Hallett’s Estate the decision in Balsh v. Hyham is 
applicable. Although Humble was acting in defiance of the express 
prohibition of his principals, he nevertheless acted within the scope 
of the business entrusted to him and there was no evidence that the 
business did not receive the benefit of the transaction. If, then, the 
decisions in Watteau v. Fenwick and Edmunds v. Bushell & Co. are 
confined to cases where the agent acts within the scope of the 
business entrusted to him but contrary to the express instructions 
of his principal and provided that the agent acted for the benefit 
of the business, those decigions are in conformity with well estab- 
lished equitable principles. On that basis these cases can be 
reconciled with the House of Lords decision in Keighley, Maasted 
& Co. v. Durant. 

In Keighley, Mawsted § Co. v. Durant*? the appellants had 
authorised Roberts, a corn merchant, to buy wheat for them at a 
specified price. Roberts failed to obtain wheat at that price and 
later contracted in his own name to buy wheat at a higher price. 
The appellants subsequently purported to ratify the contract but 
later refused to take delivery of the wheat. The respondents sold it 
at a loss and sued the appellants for damages for breach of contract. 
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It was held that a contract made by a person intending to contract 
on behalf of a third party but without his authority, cannot be 
ratified so as to render him able to sue or liable to be sued on the 
contract, unless the person who made the contract professed at the 
time of making it to be acting on behalf of a principal. 

At first sight this decision appears to be in direct conflict with 
Edmunds v. Bushell and Watteau v. Fenwick but the words of 
Lord Lindley are significant. He said, ‘“ The reasons upon which 
a real principal not disclosed can sue or be sued on a contract 
made on his behalf by an agent acting with his authority have no 
application to contracts made by one person for another, but with- 
out any authority from him. Some other reason must -be found 
to permit a person to sue or be sued upon a contract not entered 
into by him through an agent or otherwise.” * It is submitted that 
these words suggest the. distinction between the cases. In Watteau 
v. Fenwick and Edmunds v. Bushell there was a subsisting agency 
at all material times and although in each case the agent acted 
without authority in the particular transaction, it cannot be said 
that he acted without any authority because he acted withm the 
scope of the business m which he had authority to act. There was 
in each case an existing fiduciary duty which is, as we have seen, 
the nexus between the common law contractual rules and the rules 
of equity enabling the latter rules to be mvoked and to prevail. 

On the other hand, in Keighley, Mamsted v. Durant, Roberts 
was appointed to effect one specific transaction and, that trans 
action having proved abortive, his agency and with it his fiduciary 
duty to the appellants ceased.* Without the existence of a fiduciary 
duty at the time of the contract there was nothing to bring the 
equitable rules mto operation either for the benefit or to the 
detriment of the appellants. 

The decision of the Divisional Court in Kinahan & Co. v. 
Parry * followed Watteau v. Fenwick but it is submitted that, on 
the basis of the foregoing analysis, the reversal of the former 
decision by the Court of Appeal ** is of greater significance. The 
Court of Appeal gave two grounds for its decision: ‘‘ that there was 
no evidence that the manager was the agent of the defendant in 
the particular transaction or that the whisky was supplied for the 
use of the hotel and not to the manager personally.” The first of 
these grounds, because of the absence of a fiduciary duty, excludes 
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a recourse to equitable remedies against the owner of the hotel. 
The second ground, even if there had been an agency relationship, 
excludes the application of the rule in Balsh v. Hyham, because 
the transaction was not entered into for the benefit of the principal. 

It has been suggested that Watteau v. Fenwick is a case of pure 
estoppel.** That is a valid enough solution but carries the inevitable 
implication that on similar facts no action would lie against the 
third party at the suit of the undisclosed principal where the third 
party was in breach of his obligations under the contract, as for 
example, if the goods were not of merchantable quality. Clearly 
the justice of the case demands that the undisclosed principal should 
not be without a remedy in such circumstances. On the principles 
outlined above he would have such a remedy whereas on the 
estoppel solution he has none. 

Having dealt with the basis of the undisclosed principal’s 
liability, we can now consider the circumstances in which he is 

i ftom that liability. Whether the view is taken that 
liability is based on a contractual duty or upon his equitable 
obligation to indemnify his agent, he will be discharged from it 
when the third party’s claims are in fact satisfied. It is hardly 
necessary to add that if those claims are satisfied by the agent, his 
principal remains liable to reimburse him. However, a more diff- 
cult situation arises where an undisclosed principal, in the belief 
that the agent has settled or will settle with the third party, pays 
the agent before the third party is aware that the agent was acting 
for a principal and the agent then fails to settle with the third party. 

In Heald v. Kenworthy ** it was laid down that the payment of 
the agent by his principal, even though such payment is made at 
a time when the third party is as yet unaware that the agent was 
acting for a principal, does not discharge the principal, unless he 
was induced to make the payment by some conduct or representa- 
tion of the third party. In that case Parke B. said, “‘ If the 
conduct of the seller would make it unjust for him to call upon 
the buyer for the money, as for example, where the principal is 
induced by the conduct of the seller to pay his money on the faith 
that the agent and seller have come to a settlement on the matter, 
or if any representation to that effect is made by the seller, either 
by words or conduct, the seller cannot afterwards throw off the 
mask and sue the principal.” 

The clear implication of Heald v. Kenworthy is that the mere 
fact that an undisclosed principal has paid his agent before the 
third party becomes aware that the agent was acting for a principal 
is not, of itself, sufficient to discharge the principal from his liability 
to the third party. Nevertheless, in Armstrong v. Stokes,” 


37 Goodhart and Hamson, op. cit. at p. 886, "there is, in Wottece v. Fenwick 
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Blackburn J. appears to have rejected that implication in holding 
that the principal was discharged in such circumstance, eyen though 
no conduct or representation of the third party had induced the 
principal’s payment to his agent. 

It was not until after Lord Blackburn had ascended to the 
House of Lords that the conflict between the two cases was con- 
sidered by the Court of Appeal in Irvine v. Waison.*° Although 
it was not directly relevant to the case before them, which related 
to a disclosed but unnamed principal, the court was unanimous in 
preferring Heald v. Kenworthy to Armstrong v. Stokes. It is true 
that Bramwell L.J. made the tentative suggestion that the decision 
in Armstrong v. Stokes may have turned upon the peculiar charac- 
teristics of Manchester commission merchants “ but there is nothing 
in the judgment of Blackburn J. to indicate that any reliance was 
placed on that aspect and, indeed, there is much to show that it 
was based on normal agency. The fact is that either Parke B. or 
Blackburn J. applied the wrong principle and it is submitted that 
it was the latter because he, like other eminent common lawyers 
before him, had failed to appreciate the full equitable consequences 
flowing from an agent’s fiduciary duty.*? 

In Armstrong v. Stokes ® the defendant had been in the habit 
of ordering supplies of white shirting material from J. & O. R. 
The usual procedure had been for J. & O. R. to order grey 
shirting from the plaintiff and to have it bleached before delivering 
it to the defendant. It was customary for J. & O. R. to charge the 
defendant a price made up of the price paid to the plaintiff, the 
cost of bleaching and 1 per cent. on the total of those two items 
expressed to be by way of commission. In the past J. & O. R. 
had invariably settled with the plaintiff and the defendant had 
usually paid J. & O. R. on the pay-day next succeeding the presen- 
tation of their invoice. In pursuance of an order for white shirting 
ordered fram kim by the, defendant, J. & O. R. placed an order 
for grey shirting with the plaintiff and this was delivered to them on 
July 24, payment to be made within thirty days of delivery. J. & 
O. R. had the shirting bleached and delivered it to the defendant 
together with an invoice in which the price had been calculated 
in the usual manner. On August 11 the defendant paid J. & O. R. 
It was not until August 80, after J. & O. R. had become insolvent 
without having paid him, that the plaintiff realised that A had 
purchased the goods to enable him to carry out the defendant’s 
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order and until then the plaintiff had dealt with J. & O. R. as 
principals. 

It was on these facts that Blackburn J. held that the defendant 
was under no liability to the plaintiff. In arriving at this decision 
his lordship held as a question of fact that there had been a normal 
agency relationship between J. & O. R. and the defendant, in the 
sense that they had been empowered to establish privity of contract 
between the defendant and the plaintiff. Then, after a considera- 
tion of the rule laid down by Parke B. in Heald v. Kenworthy, he 
said, ‘‘ We think that we could not, without straining the evidence, 
- hold in this case that the plaintiff had induced the defendant to 
believe that the plamtiff had settled with J. & O. Ryder at the time 
when the defendant paid him. This makes it necessary to determine 
whether we agree in what we think was the opinion of Parke B., 
acquiesced in by Pollock C.B. and Alderson B. We think that, 
if the rigid rule thus laid down were to be applied to those who were 
only discovered to be principals after they had fairly paid the price 
to those whom the vendor believed to be the principals and to whom 
alone the vendor gave credit, it would produce intolerable 
hardship. .. .”? # 

` In contracts where there is an undisclosed principal there can 
be little doubt that, as a matter of strict common law, the contract 
is between the agent and the third party and that the rights and 
liabilities of the principal are consequences flowing from his fiduciary 
rights against the agent. It follows that, because the duties of the 
principal to the third party are based on equitable rules, he has 
notice of the equitable right of the third party to look to him for 
payment. Having such notice he cannot discharge his obligation by 
making payment to his agent unless he knows that the agent has 
settled with the third party. Conversely, the third party’s right to 
look to the principal for payment being merely equitable, he cannot 
enforce that right if he himself has behaved mequitably, as for 
example, where the payment to the agent was induced by his 
conduct. Arguments to the contrary appear to be based upon the 
third party’s lack of knowledge, whereas what is relevant in equity 
is the knowledge attributable to the party Wishing to be discharged 
from the obligation. 

However, it is' submitted eae: although it was decided upon 
incorrect principles, Armstrong v. Stokes produced the correct 
result, because it is hardly possible that the dealings between J. & 
O. Ryder and the defendant created an agency relationship between 
them, in the sense that J. & O. Ryder were empowered to establish 
either legal or equitable relationships between the plaintiff and the 
defendant. Indeed, Blackburn J. appears to have had strong 
doubts as to whether there was an agency but decided not to send 
that question back for a retrial because he considered that, even 
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if there were an agency, the principal had discharged his obliga- 
tion.“ In evading that question, his lordship was underestimating 
the equitable consequences of an agency relationship. If the facts 
in that case constituted an agency, then it is arguable that when- 
ever a person places an order for the manufacture of goods, with 
the knowledge that the manufacturer will have to acquire his raw 
materials from a third party, he appoints the manufacturer to be 
his agent. In such circumstances, if the person placing the order 
paid the manufacturer without ensuring that the supplier of raw 
materials had been paid for them, he would be liable to the supplier 
for their price. On the authority of Irvine v. Watson, this would 
certainly be the case if the supplier was aware that the materials 
were to be manufactured for re-sale and the purchaser from the 
manufacturer were unable to prove a usage to the contrary. 

Again, if, on facts similar to Armstrong v. Stokes, the shirtmg 
had been ruined in the bleaching process and the person who placed 
the order refused to take delivery and to pay the price, would he be 
liable to pay the price to the supplier of the grey shirting? To hold 
that he would involves the wide proposition that every contract 
for the purchase of future goods, as defined by the Sale of Goods 
Act,‘" involves an agency relationship between the buyer and the 
seller. : 

For the reasons stated it is considered that the doctrine of the 
undisclosed principal and its extension to cases such as Watteau v. 
Fenwick and Edmunds v. Bushell is in complete accord with the 
modern rules of equity and furthermore that, since the Judicature 
Act, it can scarcely be considered to be an anomaly in the common 
law. The question as to whether the doctrine is socially or com- 
mercially beneficial has been well answered by an American court: 
“A man conducting an apparently profitable and prosperous 
business obtains credit thereby, and his creditors have a right to 
suppose that his profits go into his assets for their protection in the 
case of a pinch or an unfavourable turn im the business. To allow 
an undisclosed principal to absorb the profits and then when the 
pinch comes, to escape responsibility.on the ground of orders to 
his agent not to buy on credit, would be a plain fraud on the public. 
No exact precedent has been cited. None is needed.” # 

It may be argued that, as a matter of law, the House of Lords, 
in Cow v. Hickman, permitted undisclosed persons, who participate 
in the profits of a business, to escape liability to the creditors of 
that business whilst at the same time depleting the assets available 
to the business creditors. Be that as it may, within five years of 
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that decision the legislature recognised the anti-social nature of 
such activities by enacting that, in the event of the insolvency of 
the persons running the business, the claims of persons, other than 
employees and annuitants, who had participated in the profits are 
to be postponed to those of the business creditors. 

Another objection to the doctrine was that the right of one 
person to sue another on a contract not really made with the person 
suing was unknown to every legal system except that of England 
and America.“ Since that view was advanced in 1877, several of 
the civil law jurisdictions have partially accepted the doctrine." 

It has been suggested that the reason for the development of 
the doctrine in common law jurisdictions and for its former rejection 
in civil law jurisdictions lies in. the differing attitudes of the two 
systems with regard to the consensual aspect of contractual obliga- 
tions." „Indeed, Sir Frederick Pollock’s apparent hostility may very 
well be attributable to the influence of Pothier and, through him, 
of Kant’s theories of a consensual agreement. 

We have observed, however, that the origins of the doctrine 
were rooted in equitable rather than common law concepts and that 
the imperfections of the doctrine as administered in the courts of 
common law were a result of an imperfect application of the rules 
of equity. It may be that the delay in the acceptance of the 
doctrine by civil law jurisdictions is due rather to the much wider 
divergence between the growth of equitable rules in those jurisdic- 
tions and common law jurisdictions, than to subtle differences 
between their respective theories of contract. 
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DAMAGE RESULTING FROM NATURAL DECAY 
UNDER INSURANCE, CARRIAGE AND 
SALE OF GOODS CONTRACTS 


A. INSURANCE 


A UNIVERSALLY recognised—fundamental and basic—principle of 
insurance law is the rule exempting the insurer from liability for 
damage arising from the natural behaviour, generally described as 
the inherent vice (or defect), or the ordinary wear and tear, of the 
subject-matter insured. Where, e.g., goods deteriorate as a result 
of a latent defect, and not because of some extraordinary or fortuitous 
circumstance or casualty, the insurer, unless he specifically assumes 
this responsibility,’ is not liable to indemnify the assured for the 
loss suffered. 

This is the case because under these circumstances, there is in 
effect no uncertainty with respect to the ensuing loss. Although this 
might not necessarily be known to the parties themselves at the 
time, it is in the nature of a foregone conclusion, and, consequently, 
it cannot be attributed to an accident or described as a “ risk ” 
for which the insurer has undertaken to provide cover. In other 
words, the insurer, subject to the terms of the policy, is only 
liable to provide indemnity ‘‘ against accidents which may happen, 
not against events which must happen.’?? As explained by Lord 
Birkenhead in the leading case of British & Marine Insurance Co. 
v. Gaunt *: 

“ In construing these policies it is important to bear in mind 
that they cover ‘all risk.’ These words cannot, of course, 
be held to cover all damage however caused, for such damage 
as is inevitable from ordinary wear and tear and imevitable 
depreciation is not within the policies. There is little authority 
on the point, but the decision of Walton J. in Schloss Brothers 
v. Stevens,‘ on a policy in similar terms, states the law accu- 
reels enough. He said that the words ‘ all risks by land or 
water’ as used in the policy then in question ‘ were intended 
to cover all losses by any accidental cause of any kind occurring 
during the transit,... There must be a casualty.” Damage, in 
other words, if it is to be covered by policies such as these, 
must be due to some fortuitous circumstance or casualty.” 5 


1 Bee p. 188 below. 

2 Per Lord Herschell in The Xantho (1887) 12 App.Ces. 508 at p. 500. 
3 [1991] 2 A.C. 41 at pp. 46, 47. 

4 [1906] 2 KB. 665 at p. 678. 
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Consequently when the Institute of London Underwriters intro- 
duced its Institute Cargo Clauses (All Risks) policy in 1951, it 
ascribed the following technical meaning to this extended form of 
cover: 


“ This insurance is inst all risks of loas or damage to the 
subject-matter i but shall m no case be deemed to 
extend to cover loss, damage or expense See Doti caused by 
delay or inherent vice or nature o subject-matter 
insured.” * 


The principle stated above applies to all branches of insurance law 

with the exception of life insurance; for, as pomted out by 

Preston and Colimvaux,’ 
“ The cover afforded by policies of life insurance is not 
restricted to loss by accident; they cover also the death of the 
assured from disease or other natural causes. The exception 
of inherent vice, which might be compared with disease, and 
that of wear and tear which might be compared with senile 
decay of the life insured . . . do not apply in the case of life 
insurance.” è 


And the exemption is generally incorporated into most insurance 
codes. Thus, e.g., section &5 (2) (c) of the Marine Insurance Act, 
1906, stipulates, inter alia, that: 
“Unless the policy otherwise provides, the insurer is not 
liable for ordinary wear and tear, ordinary | and 
breakage, inherent vice or nature of the subjéect-matter.”’ 


While this statutory provision relates to the vice of the subject 
matter insured, the principle applies in all cases where the damage 
was inevitable, ¢.g., faulty packing. In other words, if the damage 
was inevitable the question of whether it arose from the natural 
propensity of the commodity insured (causing it to deteriorate from 
within by virtue of its physical characteristics) or as a result of 
defective packing is immaterial. The only pertinent issue to deter- 
mine is whether the damage resulted from a risk, in which case the 
insurer would be liable, or, whether it was a certainty under the 
circumstances, in which case he would not. 


1. Causation 


There are, of course, many cases illustrating the operation of the 
exception, complications having been encountered in the application 
of the principle because the borderline between what is an 
inevitable loss and what is not an inevitable loss, but a consequence 
of a casualty for which one may secure indemnity from the insurer, 


© See Schmitthoff, The H Trade, 8rd ed., p. 248. 

™ The Law of Insurence, 2nd ed., p. 254 

® Aocident policies on the other hand do not normally cover death from natural 
disease, see Winspear v. Acoident Insurance 6 Q.B.D. 42; Irit v. 
Railway Passengers Assurance (1880) 22 Q.B.D. 504. 
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is sometimes difficult to discern. The problem is described by 
Arnould in the following words, which, mutatis mutandis, are of 
general application : 
“ No ship can navigate the ocean for any | of time even 
under the most favourable circumstances without suffermg a 
certain degree of decay and diminution in Se . few 
in the law of Marine ce have been found more difficult 
in practice than to discriminate between damage occasioned b 
the ae, service of the voyage and that caused by the pelle 
of sea.’ ° 


From the above passage it is apparent that the solution of any 
hardship experienced in this area hedges on the intricate problem 
of causation. Indeed, causation is at the root of many other related 
problems pertainmg to the application of the prmciple under 
consideration. Putrescence of meat through delay (resulting from 
tempestuous weather) was, ¢.g., held to be an inherent vice in 
Taylor v. Dunbar? In a subsequent case, Lord Esher M.R. 
referred to that decision while stating the general rule applicable to 
these situations: 

“ It is well settled that by the law of England there is a distinc- 
tion . . . between cases of Marine Insurance and those of other 
liabilities. In cases of Marine Insurance the liability of the 
underwriters depends u the proximate cause of the loss. 
Ta TE case al an accion tor daniaéesion‘an OIA] contrast the 
defendant may be liable for damage, of which the breach is 
an efficient cause or causa causans . . . The American law 
on the subject seems to differ entirely from our law...’’ Y 


The facts which formed the basis for the claim in this instance 
were as follows: The plaintiff, who was the owner of a seaborne 
cargo of citrus fruit, obtained cover which insured him against, 
inter alia, the perils of collision. As a result of a collision, the 
vessel on which the cargo was being carried had to be put in dock 
for repairs. Part of the citrus fruit had to be unloaded and 
reloaded. Upon arrival at the port of destination, the fruit was 
found to have suffered considerable damage. The court dismissed 
the claim on the ground that the proximate cause of the damage 
was the perishable nature of the article itself, the question of 
whether the damage would not have occurred but for the collision, 
the ensuing delay, and the additional handling, being immaterial. 

As pointed out by Lord Esher himself however, this view is not 
universally recognised. Indeed, it seems unnecessarily harsh, and, 
since it reflects neither a scientific truth (for the chain of causation 
does not usually operate successively but rather in combination 7") 


Er dice hire apr aa pera. 775, p- 668 (Vol. ID). 

10 (1869) L.R. 4 O.P. 

11 Pink v. Fleming WO) 95 Q-B.D. 306 ab p. 307. 

12 As Pink v. clearly illustrates, causation is not i 
which A oauses B, and B causes C, and O causes the loss. Cause A has not 
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nor any principle of great merit, it might well be worth substituting 
a more flexible and realistic approach for it, as has been the practice 
in the American courts. Consequently, where the operation of an 
insured peril causes prolongation of the voyage leading to decay, 
which would not otherwise have developed, the loss could, in 
appropriate circumstances, be attributed (in part at least) not to 
inherent vice but to the peril insured against. 

As of now, however, the distinction between the limitations of 
the insurer’s liability as against that of other persons, which Lord 
Esher emphasised, still prevails in English law. As will soon 
become apparent, this distinction is particularly significant in 
connection with the carrier’s liability, the parallel between the 
position of the common carrier and that of the insurer, although 
great, not being absolute. The carrier, like the insurer, enjoys 
immunity with respect to damage caused by the natural behaviour 
of the goods delivered to him for transport, but he may nonetheless 
be held liable for aggravating the damage through negligence, 
irrespective of whether this negligence amounted to the proximate 
rather than the remote cause of the damage. Thus the court can 
equitably allocate and spread the loss between the parties im 
accordance with the proportionate share of blame of the various 
contributing causes. 


2. Eatension of Liability 
There is of course nothing to prevent the parties from entering into 
an agreement providing for extended cover against losses which fall 
under this exception. Indeed section 55 (2) (c) of the Marine 
Insurance Act above quoted specifically so provides. Reiterating this 
right Atkin L.J. once said 1: 
“ I think it is quite plain . . . that a policy may provide, if it 
is done in express words, for the msurer being liable for losses 
which are excepted, the ordinary wear and tear, ordinary 
leakage and breakage and inherent vice from the nature of the 
subject matter insured.” 
Atkin L.J., however, immediately proceeded to qualify his statement 
by the following observation : 
“ If it was a loss which certainly must happen within the 
voyage I doubt whether it could ever be made properly the 
subject matter of a policy of insurance. It seems to me con- 
ceivable, if apt words are used, that an assured might cover a 
loss occasioned by mould which he does not know enough 


spent ita 1ron OY, fho‘ kimia of -tha loss; Anc ie BE a ee one to, it 
attribute the damage to cause O alone us artificial. 

13 Bee, 6.9., Standard Oil Oo. of New Jersey v. U.S., 840 U.S. 54, 71 9.0. 
188° (1960) 


14 H. D. Sassoon é Co. v. Yorkshire Insurence Oo. (1998) 16 LL.B. 190 at 
p. 188. 


184 THE MODERN LAW REVIEW Vor. 28 


about to know whether it will or will not happen during the 
voyage, and which in fact may happen during the voyage but 
which may not happen during the voyage.” 

What the learned judge is suggesting is that it is perhaps 
necessary to draw a distinction between two types of loss occasioned 
by the natural behaviour of the subject matter insured: that such 
loss as is bound to occur under the circumstances in question but 
is not necessarily foreseen may, if articulately stipulated, properly 
be made the subject matter of msurance, but that a loss which 
is both inevitable and foreseen by the assured (presumably from 

“the very start) cannot. Atkin L.J. did not elaborate the point 
further, and the English courts have not had occasion to discuss 
the problem since. However, the distinction is very real, and not 
merely academic. It is unlikely, indeed inconceivable, to imagine a 
situation’ where an insurer would be willing to accept responsibility, 
and furnish indemnity against a loss which was both inevitable and 
foreseen, and which, to the knowledge of the assured, entailed no 
element of chance whatsoever. A cover under these circumstances 
could only be secured by the nondisclosure of pertinent facts, 
and could immediately be revoked by the insurer on this ground 
alone, whether or not it amounted to a fraud by the assured being 
immaterial for the exercise of the insurer’s right to cancel the 
policy. This is not to say that there is any prohibition against 
allowing the insurer to carry such a loss if he so desires. But since 
it is virtually impossible to imagine such a situation in reality, 
it is a useful qualification to bear in mind for the interpretation of 
such covers as, e.g., ‘* All Loss or Damage ” policies. This type of 
cover is not approved by the Institute of London Underwriters, the 
widespread opinion amongst insurers being that no wider cover 
should be granted than that provided by the AN Risks policy. 
Yet insurers do underwrite “ All Loss or Damage” policies," 
and they have been construed as including the following limitations 
only 1°; ' 

(1) The loss must occur during the currency of the policy; 

(2) there must be a loss to the assured . . .; 

(8) the loss must not be attributable to the misconduct of the 

assured. 


In all probability, however, there is a fourth limitation, i.e., 
that, to the knowledge of the assured at the time of the contract, 
the logs was not a foregone conclusion. In other words, adopting 
Atkin L.J.’s description, that “‘ the assured does not know enough 
to know whether it will or will not happen.” 

It has already been noted that an agreement providing for 
extended cover must be made in express language. In F. W. Berk 


18 Hee Sohmitthoff, The Report Trade, 8rd od., p. 4. 
10 Hudson, ‘' The Insurance of Cargo i Risks and against All Loss or 
Damage,” The Merchant Shipper, 1988, p. 167. 
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& Co. Ltd. v. Style 1" the plaintiff incurred considerable expense for 
the rebagging and landing of a cargo of kieselguhr which had been 
shipped from North Africa to London, because the bags tended 
to open at the seams when handled, and were of insufficient strength 
to withstand the ordinary incidents of the shipment and of normal 
handling. The cargo was covered in transit by two policies of 
Marine insurance against ‘‘ all risks of loss and/or damage from 
whatsoever cause arising.” Sellers J. gave judgment for the 
defendant underwriters on the ground that the damage was caused 
by inherent vice, and that a clause attached to the policies as one 
of the Institute Cargo Clauses (Wartime Extension) and forming 
part of them, restricted the scope of the general cover and excluded 
damage due to the nature of the goods. 

It is interesting to note that in the course of their argument, 
the underwriters submitted that there had actually never been a 
case in which a policy had been held to cover inherent vice.1* But 
this, as pointed out by Sellers J., was inaccurate: 

“ Mr. Roskill, as a result of commendable resource and 
research, produced a decision of Bailhache J., Dodwell & Co. 
Lid. v. British Dominions General Insurance Co. Lid.” The 
plaintiffs were importers of two shipments of barrels of oil... 
In the transit . . . there was a very serious aa ibaa vent Oe 


of oil from the barrels. . . . Bailhache J. found . . . for the 
plaintiffs for the loss occasioned by the leakage, in so far as it - 
was in excess of the ordinary | under one’ policy, but in 


the other the underwriters had the words ‘ mcluding risk 
of leakage from any cause whatsoever,’ and the judge held 
them bound their own expression and held that the words 
‘ clearly included all leaking to which the barrels of oil were 
subjected.’ ” 
And in Traders & General Insurance Association Lid. v. Bankers 
& General Insurance Co. Ltd., which was not cited before the 
court, a similar result was attained, Bailhache J. having rejected 
the contention that ‘‘ the risks of leakage ’’ for which cover was 
provided did not refer to a peril insured against, but merely to a 
cause of loss from a peril insured against. In the language of the 
reported decision 
“ the word in this policy was intended to cover leakage of any 
kind, whatever aight be the cause of it. Leakage caused by a 
peril insured against would be covered in any event, and it 
would have been unnecessary to say anything about it.” 


The courts, however, are generally rather cautious in’ their 
interpretation of clauses which purport to extend the insurer’s 


17 [1986] 1 Q.B.D. 180. 
18 his at p. 183. 


19 LLL.N EET 
20 (19am) 88 PL 04, and of. Maignen v. National Bensft Assurance Co. Ltd. 
(192%) 88 T.L.R. 257. 
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liability. Thus in Overseas Commodities v. Style ™ McNair J. had 
occasion to comment on two policies which provided ‘‘ against all 
risks of whatsoever nature and/or kind . . . including inherent vice 
and hidden defect ” in the following words: 
“ The policies here in question . . . though they retain in the 
printed Institute of Cargo Clauses (Extended Cover) a clause 


expressly a inherent vice, do, in terms sp devised. 
by the defining the scope of the policy, contract 
out of stata protection as the statute contem 


may be done. Be a een ae 
form of cover, it is not unreasonable to suppose that the >: 
underwriters would seek to limit the extension within certain 
bounds.” 


8. General Average 


Nonetheless, and apart from specific agreements, there is at least one 
peculiar circumstance where the insurer cannot dismiss a claim for 
indemnity on the submission that the damage was caused by the 
natural behaviour of the subject matter insured, vis.: in the case 
of a claim for a general average contribution. In the absence of 
negligence or wrongdoing on the part of the owner, it is no answer 
to a claim for such contribution, whether by the ship or by him,” 
that the necessity for the sacrifice was occasioned by an inherent 
defect in the property sacrificed. Thus, where a cargo of coal was 
damaged by water poured into the ship to extinguish a fire which 
had broken out by reason of spontaneous combustion of the coal, 
it was held that the owners of the coal were entitled to claim against 
the ship contribution m general average, and that the action could 
not be defended on the ground that the cause of the fire was the 
inherent vice of the cargo.™ Since the risks which may fall on 
the cargo owner under the law of general average are normally 
covered by his marine insurance policy in a manner which enables 
him to secure from the insurer (depending on the circumstances of 
the case) either his contribution to others or the debts others owe to 
him, it seems legitimate to conclude that the msurer actually is, 
albeit indirectly, regularly providing cover which extends to losses 
proximately caused by the natural behaviour of the subject matter 
insured. 


4. Onus of Proof 
There is a noticeable difference between the amount of evidence 
which the assured must furnish under various types of cover in 
order to recover under the policy. 


“ A claimant insured against, and averting a loss by fire must 
prove loss by fire, which mvolves proving that it is not by 


958] 1 Lloyd's Rep. 546 at p. 560. 
Armould on Manns Insurance, 14th oe mB . 874 (Vol. ID. 
a Grecnahields Oowis é Co. v. Stephens d Lid. Ti } AO. 481 (ELL.). 
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something else ™ (but) when he avers loas by some risk coming 
within ‘ all risks” . he need only give evidence reasonably 
showing that the loss was due to a casualty, not a certainty or 
to inherent vice or to wear and tear.” 33 


The assured, therefore, under an all risks policy, need not prove the 
exact nature of the accident or casualty which occasioned his loss, 
but he must nonetheless affirmatively establish that the proximate 
cause of the damage was a peril and not something arising from the 
nature of the subject matter insured. And where the insurer puts 
forward a counter-theory designed to show that the loss was due to 
the normal behaviour of the goods, it is a further duty of the 
assured to repudiate this theory.” 


B. CARRIAGE 


A similar and analogous exception operates for the benefit of the 
common carrier of goods, his responsibility (m the absence of an 
agreement of limitation of liability) being likened to that of the 
insurer pertaining to his duty to safely deliver, at the stipulated 
destination, the consignment entrusted into his custody for trans- 
portation. ‘‘ Undoubtedly,” as Lord Dunedin stated in his speech 
in London & North-Western Co. v. Richard Hudson & Sons Ltd." 

“ though a common carrier is an insurer, yet if the’ 

arises from inherent vice.or from bad packing of the goods the 

common carrier is not liable.” 


However, because of the marked difference between the scope of the 
insurer’s liability as against that of the carrier which still prevails in 
English law,** the question of the proximate cause of the damage is 
of no direct bearing in the present context. Consequently, the 
carrier has been held liable where he has aggravated or contributed 
to the process of decay which, although arising from the nature of 
the goods themselves, could have been averted (in part or m toto) 
by the exercise of reasonable care and diligence, ¢.g., the provision 
of ventilation for the carriage of fruit.” The basis for the carrier’s 


™ But if the underwriter then claims thai the fire was caused by the natural 
behaviour of the the onus is on him to substantiate this allegation, see 
Boyd Y. Dubois ) 8 Camp. 188. 

a Onos Tiel] 1 Dioras Bep v. Gaunt PAI a AO rie 

10 


few) Ao. T es theo Biok 
at [1920 EO gatas Soo Fin via Great Western Railw 
Nugent v. ee) 9976). 1- agree 423 at p. 
C.J.; Brass v 6 E. & B. 470; Great Northern 
Co. v. L.B.P. Transport Deparibory Ltd. ihe K.B. 742; 
v. Goole and Sheffield Transport Oo. Ltd. 3 . 4. 
28 Above, at p. 188. 
3 Davidson V ee (1910):12 Best D91; aene Groat. W atin Roltwey'9o: 
(1872) L.B. 7 OP. 655 at “White 4 Son (Hull) v 
“ Hobsons Bay (Owners) da ir 47 LD Rey. 907; F. O. B d Sons 
Ltd. v. Federal Steam Navigation Oo. Ltd. 187 L.T. (ELL.); 
Internationale Guano Hn Superphosphaatwerken v. MacAndrew & Oo. [1900] 
2 K.B. 960. 
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liability is founded on negligence, and arises from a breach of his 
contract which, unless limited by express provision, imposes upon 
him the duty to carefully load, handle, store, carry, keep, care for, 
and discharge the goods entrusted into his custody, and the yard- 
stick applied is that governing breaches of contract in general, As 
in the case of the insurer, this common law exception also finds 
expression in the Statute book. Thus, e.g., article (IV) (2) (m) of 
the Schedule to the Carriage of Goods by Sea Act, 1924, which 
applied the Hague Rules to the carriage of goods from the United 
Kingdom abroad, provides that ‘‘ Neither carrier nor ship shall be 
responsible for loss or damage . . . arising from inherent defect, 
quality or vice of the goods.” Although the carrier has issued a 
clean bill of lading, thereby acknowledging the goods to have been 
shipped in apparent good order and condition, he is not subject to 
an estoppel, and may bring himself within the exception if he is 
able to show that the damage arose from the internal decomposition 
of the cargo.** i 


Onus of Proof 
Whereas it is the duty of the assured to prove that the loss was not 
caused by the natural behaviour of the subject matter insured in 
order to recover under the policy, the comparable duty, in the 
present instance, is on the carrier. If he desires to escape liability, 
it is up to him to explain the cause of the damage.™4 
“ The onus rests on the (carrier) to show that there was no 
want of care . . . and to prove that (he) had exercised due™ 
diligence . . . and moreover that the damage fell within one of 
the exceptions.” 31 


He does not fail merely because he cannot put a name to the vice 
or specify some particular inherent quality to distinguish it from all 
others. So that if he shows that there has been no want of care on 
his part, and that he has complied with the standards of diligence 
prevailing at that time with respect to the handling and carrying 
of the type of cargo in question, and there is no other explanation 
for the damage, “ it would still be admissible to infer from the 
negation of all other causes some unspecified idiosyncrasy, propen- 
sity or quality inherent in the goods.’?* In other words, once 
the carrier shows that prima facie he is within the exception of 
natural decay, the onus is shifted to the owner to take the case out 


30 Harris d Sons Lid. v. China Mutual Steam Navigation Oo. Ltd. le 
Lloyd's Rep. 500. Bee also Silver v. Ocean Steamship Oo. [1980] 1 A 
416. 


31 White d Son (Hull) Ltd. v. “ Hobsons Boy" (Ownors) (1988) 47 Li.L.Rep. 
207. 

32 Per Smith D. J. A. in Hast West Producs Co. w. The Ship 3.8. Nordens 
[1956] Bix.C.R. 898 at p. 889 (Canadian decision). 


z F. O. Bradley d Sons Lid. v. Federal Steam Navigation Oo. Ltd. (1927) 187 
L.T. 968 (HL). 
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of the exception.“ Where the carrier is unable to discharge this 
onus, but attempts to explain the injury on the basis of multiple 
contributory causes admitting, in addition to his allegation of 
inherent vice, some breach on his part which would have averted 
part but not the entire loss, he must, in order to reduce his liability 
proportionally, prove the extent of the damage arising from each 
of the separate alleged causes. For, unless the proportion of blame 
is reasonably clear,** a failure to provide such proof may saddle 
him with the responsibility for the entire loss.** 


C. SALE oF Goops 


The problem of damage resulting from the natural behaviour of the 
goods is likewise relevant in the law of sales, in particular in connec- 
tion with contracts involving transportation, and calling for the 
delivery of the goods to a carrier for the purpose of transmission 
to the buyer." Since, as we have already had occasion to see, 
neither insurer nor carrier are accountable for losses caused by 
inherent vice or defect of the goods, the question often arises as to 
which of the parties to the contract (seller or buyer) bears respon- 
sibility for damage caused by the natural deterioration of the goods 
in transit. Here, at least in so far as English law is concerned,” 
there exists no express and clear cut statutory provision to follow. 
To be sure, the Sale of Goods Act, 1898, does stipulate that: 
“ Where the seller of goods agrees to deliver them at his own 
risk at a place other than that where they were when sold, the 
be must, nevertheless, unless otherwise agreed, take any 
isk of deterioration in the goods necessarily incident to the 
course of transit.” * 


Because this provision expressly applies to cases where the seller 
assumes the general risk of loss in transit (i.e., destination 
contracts) it would be all too easy to conclude—a fortiori—that it 
must certainly govern delivery or shipment contracts where the 
transit is at the general risk of the buyer. If this conclusion is 
correct, and, it is submitted that indeed it is, the problem still 
remains of reconciling this provision with a number of judicial 
pronouncements which, on first impression at least, may appear to 
postulate the exact reverse, proclaiming the seller responsible for 


34 Shaw Savill d Albion Co. Lid. v. R. Powley Oo. Ltd. N.Z.L.B. 668— 
& cask of French brandy which arrived empty st destination, the carrier havi 
proved that there waa nothing connected i ike voyage’ of iha ship to'aóootn 
or 

as pent I doses Guano En Superphosphaatwerken v. MacAndrew ¢ Co. 

] 2 
36 Ra mee ta Ltd. v. ‘‘ Hobsons Bey" (Owners) (supra). 
3T See s. 32 of the Hnglish Sale of Goods Act, 1898. 


38 Of. Regulations issued in the United States under the Perishable ioulture 
dan Sitios Act, 1980, 7 Code Fod.Reg. para. 46.24, definition of “ suitable 


n shipping condition. 
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deterioration caused by the natural behaviour of the goods notwith- 
standing the transit having been at the general risk of the buyer. 
Thus in Mash & Murrell, Ltd. v. Joseph I. Emmanuel, Ltd., the 
most recent of these authorities,“ Diplock J. held the seller 
accountable for ‘the damage suffered by a consignment of potatoes 
which, although answering the contract description on board the 
vessel in Limassol, Cyprus (the point of delivery and transfer of 
risk under the agreement), so deteriorated in transit that when 
unloaded in Liverpool were found to be unfit for human consump- 
tion, the purpose for which they were required. In the course of 
his judgment the learned judge made the following observation 
pertaining to the distribution of loss between the parties: 
“ It is only the extraordinary deterioration of the goods due to 
abnormal conditions experienced during transit for which the 
buyer takes the risk. A necessary and inevitable deterioration 
cue transit which will render them unmerchantable on 
arrival is normally one for which the seller is liable.” 43 


Diplock J. so construed the contract because according to his view, 
which, he added, was “‘ shared by a number of other judges who 
have sat in the (same) court,’“* shipping contracts usually con- 
tained an implied warranty of merchantable quality which had to be 
satisfied not only at the point of delivery but also at the point of 
destination and, furthermore, for a reasonable period of time (for 
the disposal of the goods) after arrival there. Diplock J.’s judg- 
ment was reversed by the Court of Appeal * on the grounds that 
the evidence was not sufficient to support his inference that the 
damage was the result of an inherent defect, the court having 
abstained from any further comment on the implied warranty 
theory. 

How then does one reconcile this view with the provision 
contained in section 88 of the Sale of Goods Act? Elsewhere I have 
suggested ** that the resolution of this apparent discrepancy depends 
upon a distinction being drawn between two types of phenomena 
which, although usually described in identical terms as falling under 
the general head of inevitable deterioration caused by the natural 
behaviour of the goods, are in effect quite distinct and sufficiently 
clear to divorce from one another. This distinction is immaterial 
from the insurer’s and carrier’s points of view (they are not liable 
in either case) but is most relevant in the context of the law of 
sales for reconciliation of this apparent conflict. It is submitted, 


40 [1061] 1 W.L.B. a oe a W.L.R. 16. 

41 Of., 6.9., Beer v. W 877) 46 L.J.Q.B. 672; Broom v. Pardess Co- 
operatives sont J] 8 All B.R. 878; J] 1 All B.R. 608; Heanghe- 

nderson (1920) 4 LI.L.R. 18; Bowden Bros. & Co. Lid. v. 

Little (1 4 0.U.R. 1864 (Australian decision). 

42 [1061] 1 W.L.R. 862 at p. 871. 

43 Ibid. at p. 865. 

44 [1062] 1 W.D.. 16. 

45 , "' Detenoration of Goods in Transit’ [1968] J.B... 882 ef seq. 
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therefore, that it is necessary to distinguish between the following 
two situations: case (a) where all goods of the contract specification 
would necessarily suffer a certain amount of deterioration in transit, 
and have deteriorated no more than would have been expected 
under the circumstances in question, and, case (b) where some 
goods of the contract kind would bear transportation with no loss 
while others, because of an inherent defect special to them—not to 
their genre—would not. In other words whereas the various judicial 
pronouncements must be taken to refer to case “b” the Sale of 
Goods Act is referring to case “a.” Obviously it does not neces- 
sarily follow from this distinction that the view which imports into 
shipping contracts a warranty of merchantable quality that must 
be satisfied at the port of destination is correct. Whether or not 
such an implied warranty exists, depends on whether it conforms 
with the recognised commercial practice, and is an entirely inde- 
pendent question. As submitted elsewhere,** it is not at all certain 
that this view, just and desirable as it may appear, can so be 
supported. As of the present time the customary definitions of the 
various shipping contracts refrain from mentioning any such 
obligation. It would therefore be more accurate perhaps in these 
cases to hold the seller liable for any mevitable deterioration arising 
from inadequate packing of the goods (considering their nature and 
the contemplated voyage), or for inevitable damage resulting from his 
employing a faulty means of conveyance where it is his duty to desig- 
nate the carrier, but not otherwise for a loss generated by the nature of 
the goods themselves. The following summary of the position of the 
American courts would appear to reflect the prevailing views of 
the commercial community with respect to shipping contracts in 
general: 
“ where goods of a perishable nature are ordered from a dis- 
tance, a warranty may be implied that they are properly 
packed and fit for shipment, but not that they wil remain 
sound for any particular or definite | of time. The 
implied warranty extends only to the condition of me poe 
when they leave the seller’s possession and he is not liable for 
any deterioration resulting from the transit.’? ‘7 


Onus of Proof 


Should circumstances justify importing a warranty of merchantable 
quality into a shipping contract thus shifting onto the seller the 
liability for any deterioration im transit caused by the natural 
behaviour of the goods, it would be the buyer’s duty to furnish 
reasonable evidence as to the (proximate) cause of the damage. 
In other words it is suggested that, if no adequate explanation is 
brought forward by the buyer, he cannot be held to have estab- 
lished his claim—unless such inference is irrebuttable—merely by 


48 Gee note 45 above. 
4T American Jurisprudence, VoL 46, para. 850, at p. 585. 
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pointing out that the loss occurred during what appeared to be a 
normal transit, thus shifting onto the seller the onus to show 
affirmatively that it was due to some extraordinary and fortuitous 
circumstance.** And it has been held that where the buyer can 
show that the deterioration must have been due to one of a number 
of causes, the burden upon him becomes correspondingly greater 
because he must prove, if he cannot differentiate between the 
causes, that all those causes which might have been the cause of 
the loss are all matters for which the seller is responsible. 


Davin M. Sassoon.* 


48 Cf. A. R. Kemp Lid. 4 Others y. Tolland [1956] 2 Lloyd's Rep. 68L 
49 Ibid. at p. 685. 
* M. Jur. (Jerusalem); D.Phil. (Oxon.). 


STATUTES 


Resare Prices Acr, 1964 2 


WHETHER or not it is contrary to the public interest for individual 
suppliers ło maintain resale prices has been the subject of con- 
siderable controversy since the war. In 1049 the majority of the 
Lloyd Jacob Committee gave its qualified approval to the practice 
hereafter called rpm).* The Monopolies Commission has never 
been asked to consider individual rpm in general, but like the 
Lloyd Jacob Committee, it recommended in its Report on Collective 
Discrimination * that collective enforcement of rpm through stop 
lists and fines imposed by trade courts should be forbidden. In 
three reports on particular industries‘ it has approved of the 
practice and in three others, two of them recent, it has disapproved 
of it." 

In 1956, collective enforcement by means of stop lists was made 
illegal although not criminal by section 24 of the Restrictive Trade 
Practices Act; but individual enforcement was made much easier 


1 Several comments have already been written on the Act. The first was 
pub by the Federation of Bnish Industries last A . The fourth 
edition of essor B. 8. Yamey's Hobart Paper, Resala Prios Maintenance 
contains a postscript mentioning several of the difficulties that may arise 
under the The second edition of J. Lever, The Law of Restrictive 
te Racer Pde Bete eign the iat onmmeniery_ opvenng both 
the Restrictive Trade Practices Act, 1956, and the 1964 Act in considerable 
detail. Other monographs have been published by I. A. Macdonald and Lord 
Meston. I wrote a comment rather longer than this in J.B.L. 6-14. 
2 Report of the Committee on Ressle Price Mamtanance, 1940, Cmd. 7696, chap. 
8. It recommended that only those suppliers who mark goods with their own 
brand should be allowed to impose or enforce rpm. At that time the non- 
signer provision enabling suppliers to sue retailers with whom they had made 
no contract was nob in existance. The Committee also ed that the 
overnment should invite consultations to ensure that rpm did not prevent 

ibihty in ing. Mr. Henry Smith went much further in his cogent 
note of dissent (pp. in which he stated his reasons for forbidding the 


4 Report of the Supply of Dental Goods, December 1, 1980, para. 280. Since 
the 1956 Act expressly permitted individual enforcement under s. 25 the 
Commission has smce taken the view that ial factors must exist if it is 
to recommend the abandonment of individ enforced , 6.g., Report on 
the Supply of Tea, December 90, 1956, para. 1 Tn ite Hepork on’ she Supply 

of Cigarettes and Tobacco, eto., July 4, 1961, the majori also a od 
pracka (para. 568); bus many people find Professor G. O. en's note of 
i t at paras. 612-618 more convincing. His arguments are of very general 


Hapori ot Predmeti Tyree, Decembar: 8;:1955, the 
- majority of five at para. and the minority of four at paras. 557—563. 


Tad Vehicles; 
Report 
On the attitude of the Mon Commission generally, see P. H. 


Guenault and J. M. Jackson, The Control of Monopoly in the United Kingdom, 
pp. 93-06. 
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and more convenient by section 25 which enables a supplier of 
goods to enforce 


raed ss againat any at which those goods may be 
resold . against an ealer] not party to the sale who 
subsequently Praia th goods with notice of the condition 


ape rel facet tae eat Serene 


Proceedings under this section have been taken by many trade 
associations acting on behalf of the individual suppliers concerned." 

Last year, the Conservative government decided, apparently 
after a Cabinet disagreement, that rpm is generally contrary to the 
interests of consumers, but that, nevertheless, there may be cases 
where they do benefit from the individual enforcement of rpm. It 
therefore introduced the Resale Prices Act. The first four sections 
render void any contractual terms requiring sellers not to sell below 
prices fixed by the suppliers *; they also make it ilegal, although 
not criminal, for suppliers to withhold supplies from those who 
have been selling below any minimum prices notified to dealers by 
or on behalf of the supplier in question, or who are likely to do so 
(s. 2 (1) and (2)),® unless they have been using goods of the same 
or similar description as loss leaders (s. 8). The next four sections 
provide that the Restrictive Practices Court may exempt classes 
of goods from the Act on the five grounds set out in section 5 (2) 
and that goods which were correctly registered before November 
16, 1964, shall not be subject to nie Act until the court has made 
an order refusing to exempt them (s. 6). 

Many of the provisions in the statute are of uncertain ambit,” 
but in this note only three issues will be discussed: first, were the 
criticisms made in and out of Parliament, that it was wrong to 
require suppliers to deal with unwanted customers, justified? are 
civil sanctions adequate to enforce such provisions? and thirdly, 
have adequate criteria been enacted to enable the Restrictive 
Practices Court to exempt goods from the statute in a fair and 
reasonably predictable manner? 


Freedom of Contract 
Since section 1 which avoids any terms providing for the main- 
tenance of minimum prices is not backed by criminal sanctions ® 


6 I commented on this provision in (1961) H M.L.B. 219. 
ere tate TED Tp 14, note 44, I suggested that such a practice had some 
of effeoba collective enforcement which Big cia Commission 
condemned in its Oollective Discrimination 

a tees Gade 5 as naan i ers. 

i Fenere eee dae a r e Board of 
o (s. 14 (2) (0)). 

© Iş is in this sense that I shall use the term " price cutters.”’ 

" Gactand in th works ied fe ole ty above, Conmausnly ita impale t 
discussed in works cited in note 1, a Consequently it is impossible to 
say how effective the Act will be. E 

11 s. 4 (1). Under s. 4 (3) the obligation to comply with the Act is a duty owed 
to anyone affected by its contravention, and private persons may sue for breach 


of statutory duty. 
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it was necessary to make it illegal for suppliers to withhold supplies 
from price cutters. If consumers are to be given the chance of 
paying less if they pay cash and carry the goods away, it is not 
enough lo prevent suppliers suing price-cullers in the courts: 
suppliers could refuse to deal with dealers likely to sell below the 
recommended prices. Last year Cadbury’s announced that it would 
no longer supply Tesco with its chocolate on account of the latter’s 
policy of cutting prices. The freedom of dealers to choose whether 
to provide additional services at higher prices, or to give the 
minimum service at low prices is essential if the maximum consumer 
choice is to be preserved, but it is not fully consistent with the right 
of suppliers to choose their own customers. There may be many 
Teasons for not supplying a dealer, and section 2 (4) provides that 
if there is any ground other than that the dealer is a price cutter, 
which standing alone would have led the supplier to withhold 
supplies, then he may do so lawfully.” 


Sanctions 


During the second reading of the Bill m the Lords Lord Gardiner 
pointed out some of the weaknesses in the system of sanctions. 
Dealers who are unable to obtain supplies will have to show not 
only that the statute has been infringed, but also the amount of the 
loss if they are to obtain substantial damages. Whether they are 
suing for loss of profit on the lost turnover or for loss of goodwill, 
they will have to show how much turnover was lost. They will also 
have to show that the goods withheld would have been sold more 
profitably than those which have been acquired in their place to 
mitigate the damage. This is likely to be difficult, so one might 
expect dealers to prefer to apply for quia timet injunctions as soon 
as they hear that supplies will be withheld. But will the High 
Court and county courts be prepared to grant what will, in effect, 
be specific performance of contracts which the parties have not 
been able to agree? The courts will have to frame the terms of their 
orders sufficiently clearly for the defendant to know when he is 
infringing it. No court has had experience of such orders and it 
will be very interesting to see whether the judges will be prepared 
to extend their practice. It may be difficult for them to avoid. 
doing so as section 4 (8) specifically enacts that the foregoing pro- 
visions shall be enforceable by civil proceedings on behalf of the 
Crown for an injunction or other appropriate relief. Such injunc- 
tions would be no easier to settle than those sought by private 
plaintiffs; indeed, since they would have to cover sales to many 


12 Under s. 2 (8) this is widely defined to include a refusal to supply except on 
eters tly lees favourable than those on which he nomnelly supplies 
ers. 


13 Such other ground need not be reasonable, but excepi as regards tion 
on credit terms, must normally be by the Her (s. 4 (4)). 
14 258 H.L.Deb. 884 at 886 and -H3 His whole is a masterly 


comment on the Act and on the difficulties in its application. 
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dealers and so be more generic, they might be more difficult to 
draft, It may be necessary to forbid infringements of the Act in 
general terms, leaving the defendant to decide what is covered. 


Ememptions 


My final issue relates to section 5 which sets out the grounds on 
which the Restrictive Practices Court may exempt classes of goods 
from the provisions of the first four sections. 

“S.5 Ba igs a a dha Faca/i 

shall be exempted goods may be made by the 
Restrictive Practices Court if it appears to the Court 
default of a fees of maintained minimum resale prices 
applicable to 
(a) the quality of the available for sale, or the 
varieties of the geola 10 available, would be sub- 
stantially redu to the detriment of the public as 
consumers or users of those goods; or 
(b) the number of establishments in which the goods are 
sold by retail would be substantially reduced to the 
detriment of the public as such consumers or users; or 
(c) p prices at which the are sold by retail would 
in general and in the long rum be increased to the 
detriment of the public as such consumers or users; or 
(d) the goods would be sold by retail under conditions 
likely to cause to health in consequence of their 
misuse by the public as such consumers or users; or 
(e) any necessary services actually provided in connection 
with or after the sale of the goods by retail would 
cease to be so provided or would be substantiall 
reduced to the detriment of the public as mash 
consumers oF users, 
and in any such case that the resulting detriment to the 
public as consumers or users of the goods m question would 
outweigh any detriment to them as such consumers or users 
(whether by the restriction of competition or otherwise) 
resulting from the maintenance of minimum resale prices in 
respect of the goods.” : 

Has Parliament been able to frame the issue in such a way that 
the court can make predictable decisions? There are two basic 
difficulties it must face: It must first decide what will happen if 
rpm is abrogated, and in some trades it has existed for over half a 
century or since such goods were first manufactured, so that no 
traders have had any experience of free trade; and secondly, it must 
decide whether the advantages to consumers of maintaining resale 
prices outweighs the detriments to them, whether by the restriction 
of competition or otherwise. Under the 1956 Act the Restrictive 
Practices Court has had to predict what would happen if the restric- 
tions in issue were abrogated. In some cases it was so long since 
there had been price competition in the industry that no business- 
men could speak from experience. Is a court, even a court which 


Manca 1965 STATUTES 197 


includes lay members appointed for their knowledge or experience 
of industry, commerce or public affairs, in the best position to 
decide whether any of the listed advantages to consumers outweigh 
the detriments to them of maintaining prices? As Professor 
Stevens has observed in his thoughtful article on Justiciability,*® 
the policy is spelled out somewhat more clearly in the 1964 Act 
than im that of 1956, in that only advantages and detriments to 
consumers are to count and the criteria provided are rather more 
specific. But the court will still have to decide the basic issue 
between the proponents and the opponents of rpm; whether, for 
instance, it is a detriment to consumers not to be able to obtain the 
necessary service from some retailers if they are thereby given the 
choice of buying cheaply and having to pay someone else for the 
services or of paying a higher inclusive price in the first mstance. 


Conclusion 


The Act is far from being a bold measure in favour of competition. 
Many of its provisions, especially those forbidding discrimination 
against price cutters and the loss leader defence will be very difficult 
to apply, both for the courts and even more for lawyers advising 
their clients.1¢ The sanctions are weak: why should businessmen 
who deliberately infrmge statutory provisions designed to benefit 
consumers not incur the risk of imprisonment? Finaly, the 
Restrictive Practices Court is left with very little guidance to make 
the basic decision whether competition is better for consumers than 
the various benefits mentioned in the gateways that might be lost 
in conditions of free trade. The publicity which was given to the 
debates may, however, persuade some manufacturers to discontinue 
maintaining minimum prices. It is impossible to say how far the 
Act will be effective in promoting price competition—this will 
depend not only on the courts’ approach, but also on the attitude 
of manufacturers.: 
V. L. Koran. 


BrrrisH NATIONALITY Act, 1964 


In retrospect, the main feature of the British Nationality Act of 
1948 may be identified as a last maternal clutching at a family 
fragmenting m face of pressures from within and without. By 
virtue of the ‘“ common status ” created by section 1 of that Act 
Commonwealth citizenship (or the quality of being a British 
subject) attaches to all persons who are citizens of independent 
countries within the Commonwealth (or of Southern Rhodesia). 
Thus, a Canadian citizen enjoying that status under the Canadian 


15 R. B. Stevens, '‘ Justiciability: The Restrictive Practices Cours Re-examined '” 
[1964] Public Law 221 at p. 244, note 4. 

16 See Lord Gardiner's speech during the second reading in the Lords, cited in 
note 14, above. 
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Citizenship Act, 1946, is ipso facto a British subject or Common- 
wealth citizen. Similarly, a citizen of the United Kingdom and 
Colonies (our “ local ” citizenship) also enjoys the common status 
(according to English law) with other Commonwealth citizens. The 
principle of the common clause has been enacted im each of the 
Commonwealth countries, with the result that no citizen of any 
Commonwealth country is an alien in any other. 

Until 1962, the position of the Commonwealth citizen under the 
law of the United Kingdom was most advantageous in comparison 
with that of the alien. He had complete freedom of movement and, 
in addition, the right to be registered as a citizen of the United 
Kingdom and Colonies after a single year’s ordinary residence 
immediately prior to his application. Entry into the United 
Kingdom is now, of course, something leas than completely free 
(the restrictions applying to numerous citizens of the United King- 
dom and Colonies as well as to other Commonwealth citizens). 
Furthermore, a Commonwealth citizen must now reside a full five 
years before becoming entitled to registration as a citizen of the 
United Kingdom and Colonies. Five years is the period stipulated 
for an alien. (Curiously, however, the first four of the alien’s five 
qualifying years may be spent outside the United Kingdom in a 
colony or protectorate; he is required to reside in the United 
Kingdom during his fifth year only. The anomaly is modified but 
not extinguished by registration being “of right,” whereas 
naturalisation is wholly discretionary.) Since 1962 the Common- 
wealth citizen who is not a citizen of the United Kingdom and 
Colonies has enjoyed only this major advantage over. the alien— 
that he may enjoy political rights. The declining significance of 
the distinction between Commonwealth citizen and alien has been 
foreshadowed in other Commonwealth countries. The day 
approaches when the meaningfulness of the common clause and 
common status will be very slight. The inevitability of the trend 
was described by Dr. Parry when he predicted that the common 
status would ultimately become ‘‘ a form without substance.’ + 

A further singular feature of the 1948 legislation lies m the 
highly permissive attitude displayed towards plural citizenship 
within the Commonwealth (and plural nationality). No legislative 
pressure is imposed upon the possessor of multiple status to declare 
his true colours. One may here again detect an aspect of the post- 
war Commonwealth ideal; in the recognition of the likelihood of 
an association on the part of a Commonwealth citizen with more 
than one Commonwealth country, and an attempt to facilitate 
intra-CCommonwealth ties. This liberal attitude to nationality was 
a further advance on the black semi-feudal formalism of indivisible 
allegiance and sovereign sway that had marked the old common 


1 Nationality and Oitisenship Laws of the Commonwealth and Ireland (1987), 
p- Of 
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law doctrines. It was also, no doubt, in step with a general decline 
in the significance of nationality as a guide to status in publie 
international law; a decline recognised and perhaps accelerated by 
the International Court of Justice in its Nottebohm * decision. 

But the dilution of the concept and implications of nationality 
by the British legislature is, unhappily, inconsistent with the 
political mores and aspirations of certain other Commonwealth 
countries. In particular, the permissive levity with which the 
United Kingdom now regards plural nationality or citizenship is 
not shared by many of the newer states. The possession of another 
nationality or citizenship in addition to local citixenship is 
frequently prohibited. Thus, the citizenship of Ceylon and Pakistan 
cannot in principle be retained after majority by any person who 
possesses or acquires any other nationality or citizenship. Now, 
the newly independent Tanganyika and Kenya have totally 
prohibited dual citizenship. The result is, that many “ settlers,” 
or persons of United Kingdom origin or association resident there, 
have been put to their election. They have had to decide whether 
to retain their citizenship of the United Kingdom and Colonies 
or whether to assume the citizenship of their adoptive state. And 
since these countries have used the citizen-non-citizen test, and not 
that of Commonwealth citizen-alien, for the enjoyment of a number 
of substantive rights, Lhe decision has been one of some moment. 
For in the event of their renouncing their citizenship of the United 
Kingdom and Colonies they would ordinarily have to reside in the 
United Kingdom for the period of five years stipulated by the 
Commonwealth Immigrants Act before they could resume their 
original citizenship. They would also have to secure their admission 
into the United Kingdom under the first part of that Act. 

There was therefore introduced the present compassionate 
legislation amending the law of resumption of citizenship of on 
United Kingdom and Colonies. Under it, people “ belonging ” 
the United Kingdom may re-acquire their former citizenship vith. 
out having to fulfil the normal requirements if their loss occurred 
as a result of being put to an election of the kind described. They 
may now have and eat their cake simultaneously. 

The other change effected by the Act is also inspired by humani- 
tarian motives. Provision is made for renunciation of citizenship 
of the United Kingdom and Colonies by a person who satisfies the 
Secretary of State that he will, after divestment, acquire the citizen- 
ship or nationality of another country. If his expectations remain 
unfulfilled after six months he will automatically re-acquire his 
former status. The present law requires that a man shall possess 
another citizenship or nationality before he can divest himself of 
his citizenship of the United Kingdom and Colonies. The laudable 


2 I.0.J. Reports (1955), p. 4. 
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object is that of avoiding statelessness: the price is the easy accep- 
tance of the possibility of plural nationality. But the legislation 
of some states requires an applicant to have divested himself of his 
former status before he becomes locally naturalised. Nationalism 
may carry the fear of plural nationality to lengths which might 
seem inordinate to one who overlooked centuries of the rule nemo 
potest emuere patriam. 

It is needless to add that the Act perpetuates what the writer 
believes to be the unnecessary evil of the Home Secretary’s absolute 
and unreviewable discretion. It is paradoxical that a nation which 
im its nationality laws shows itself rational and mature should 

te such anachronistic administrative processes. One may 
hope that in the course of its general overhaul of the machinery 
of government the new administration will in the broad sphere 
of citizenship and movement not disappoint the widely-held 
expectations of greater executive frankness and liberalism. 


CEDRIC THORNBEERRY. 


Hovusme Act, 1964 


Tue Housing Act of 19647 deals with the thorny problem of sub- 
standard housing. It embodies two main principles: first, that 
local authorities are to continue advancing money to individuals for 
the improvement of their own housing and, secondly, that where 
there is a whole area of substandard dwellings let to tenants, the 
landlord, at his own expense, may be compelled to bring the 
dwellings up to standard. 


Improvement Grants 


It will be remembered that previously local authorities had been 
empowered to make an improvement grant to private owners to 
assist them in the conversion of their property so as to provide 
additional accommodation or the improvement of already existing 
accommodation.? It was a condition for obtaining the grant, how- 
ever, that the applicant either owned the land absolutely or owned 
a leasehold interest in it with thirty years still to run.? This period 
was subsequently reduced to fifteen years. The 1964 Act reduces it 
yet again, this time to only five years.“ 

When an improvement grant was given, certain statutory 
conditions were imposed, the main ones being that if the accommo- 
dation improved or created by means of the conversion was not 
occupied by the applicant for the grant or by a member of his 


1 Almost the whole of the Act came into force in July and August 1964—s. 108 


4) and (5). 
a i i Provisions) Act, 1958, s. 80. 
3 Ibid. s. 3L (8). 
4 House Purchase and Housing Act, 1959, s. 10. 
3 Housing Act, 1064, s. 58. 
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family, then for a period of twenty years it was to be let at a 
maximum rent of not more than twice the 1956 gross rateable 
value.® If these conditions were not observed, the grant could be 
demanded back by the local authority.” 

This period of twenty years was subsequently reduced to ten 
years‘: it has now been brought down to what is a virtually 
nominal period of three years.* Further, on a letting the rent 
which may be charged, unless it is controlled by the Rent Act, is 
now the gross value of the property as shown in the 1968 Rating 
Valuation List. In short, improvement grants have been made 
more attractive. 


Standard Grants 
Standard grants were first authorised in 1959,7° local authorities 
being then authorised to make a grant so that dwellings could be 
provided, for the exclusive use of the occupants, with what were 
termed ‘“‘ standard amenities,” which included such things as a 
fixed bath or shower, supplied with hot water in a bathroom, a 
hand basin, water closet and satisfactory facilities for storing food. 

The 1964 Act makes two alterations to these standard amenities: 
first, the obvious has at last been realised: that there is little point 
in having hot water at a bath or shower if there is no cold water 
to cool it down: a cold water supply is therefore now required. 
Secondly, it is no longer necessary that the fixed bath or shower 
should be in a bathroom if this is not reasonably practicable. This 
again is another rare flash of common sense: in the days of plastic 
curtains, it is excéssive to have to build a bathroom in order to 
instal a 8 foot by 8 foot shower. 

Previously a standard grant would only be given if as a result 
of it the dwelling in question would be provided with al of the 
standard amenities.. Now, on the principle that one water closet 
is better than no bath, if it can be shown that it is not practicable 
at reasonable expense to provide all the standard amenities, a grant 
can still be made for the provision of a hot and cold water supply 
at a sink, the mstallmg of a water closet and satisfactory facilities 
for storing food.4 

Finally, because of the increased requirement concerning cold 
water at the bath or shower and at the sink, the total amount of 
the standard grant has been increased from £155 to £850, but with 
the same reductions from this sum in respect of standard amenities 
which already exist. The conditions governing the letting of dwel- 
lings with a standard grant have been amended in line with the 


1 
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conditions governing the letting of dwellings improved by an 
improvement grant: that is to say, the maximum rent is no longer 
twice the old gross rateable value, but the new gross rateable value, 
and the period during which this applies is of three years. 


Powers against Landlords 
Improvement grants and standard grants are basically for the 
benefit of owner-occupiers although they may encourage the 
provision of flats. The main innovation of the 1964 Act, however, - 
is to provide local authorities with powers to deal with sub-standard 
property let by landlords. The machinery is very similar in its 
pattern to much already tested in the 1957 Act.” 

Property on lease is declared to be substandard if it lacks one 
or more of the ‘‘ standard amenities ” listed in the Act. These 
are: 

(a) a fixed bath or shower, preferably in a bathroom, but if 

not, in another part of the dwelling other than a bedroom; 

(b) a hand basin; 

(c) a hot and cold water supply at the fixed bath or shower; 

(d) a similar supply at a hand basin; ` 

(e) a similar supply at a sink 14; 

(f) a water closet, in or readily accessible from the dwelling, 
or if this is not reasonably practical, within the curtilage of 
the dwelling. If the dwelling is in a larger: building, the 
water closet must be in that building and readily accessible 
from the dwelling; f 

(g) satisfactory facilities for storing food.” 


Local authorities are required to survey other districts and if 
they find that within any particular area some dwellings lack one or 
more of the standard amenities, and that at least half of such 
dwellings: can be given all of the standard amenities, and when they 
have that they will be fit for human habitation and remain in that 
condition and available for use for at least fifteen years, then such 
an area may be declared an improvement area.2® 

At any time after this declaration, the local authority may serve 
what is called “ a preliminary notice ” upon the person having the 
control of any dwelling in the improvement area which was built 
before the end of 1944, or was provided by conversion before 
October 8, 1961 `"; that is to say most post-war property and all 
owner-occupied property is excluded. This preliminary notice sets 


13 In, for example, Pt. II of the Housing Act, 1987. : 

14 It is illogical that a hand basin and hot.and cold water at that basin should 
be two seperate standard amenities, bui the provision of a sink, as distncs 
from a hot and cold water supply to that sink, is not a standard amenity. 

18 Ast of 1064, s. 48. s z 

13 Ibid. a. 18. 


Marca 1965 STATUTES 208 


out what work the local authority considers to be necessary for the 
dwelling to be given all the standard amenities—referred to as 
being improved to “the full standard ’’—or necessary for the 
dwelling to be given amenities (e), (f) and (g)—referred to as 
being improved to “‘ the reduced standard.” The notice must also 
set out the estimated cost of the work and state when the proposals 
can be discussed with the local authority. The notice is served on 
-the person having control of the dwelling and a copy of it upon 
every tenant and mortgagee. 

After the local authority has considered any representations 
made to it the next step is either an undertaking (in writing) by 
the appropriate person that he will carry out the improvements, 
or the service upon the person having control of the dwelling of an 
improvement notice specifying the work to be done to bring the 
dwelling up to the full or the reduced standard, as the case may be. 
If the tenant agrees to the work being done, this notice is in the 
form of an immediate improvement notice requiring the work to be 
carried out within twelve months. If the tenant does not agree, 
then clearly the landlord cannot enter the dwelling to carry out the 
improvements so that the notice served upon him is in the form of 
a suspended improvement notice, It sets out the improvements 
that are to be made but requires these to be carried out only when 
there is a change in the tenants or the tenant agrees to the improve- 
ments being carried out. When either of these events occurs, the 
local authority serves a final improvement notice which is virtually 
the same as an immediate improvement notice. 

A suspended improvement notice is effective for up to five years, 
but during the following six months the local authority may serve 
a final improvement notice even though there has been no change 
of tenancy and even though the tenant has not consented to it. 
Before the local authority can do this, however, they must have 
offered the tenant suitable alternative accommodation. 

Tenants in dwellings outside an improvement area can apply to 
the local authority, requesting it to use its powers. Following this, 
the authority can issue a preliminary notice and, after discussions, 
an immediate improvement notice requiring the dwelling to be 
brought up to thè full or to the reduced standard. 

Tenancies in tenement blocks, whether within or outside 
improvement areas, are dealt with separately i in the Act: the only 
difference in procedure, however, is that after the preliminary 
notice, the next step is straight to an immediate improvement 
notice, whether or not the tenant agrees to the improvement—there 
is no such thing as a suspended improvement notice in respect of 
tenements. 

Local authorities are granted the normal default power, so that 
if the works prescribed are not carried out, the local authority may 
themselves do the work and claim the costs from the person having 


204 THE MODERN LAW REVIEW Vor. 28 


control of the dwelling, or may impose a charge on the property 
itself enforceable in the normal way. 

A right of appeal to the county court is granted to anyone served 
with an immediate, suspended or final improvement notice. The 
principal grounds of this appeal are, as one would expect, that the 
cost of the work is unreasonable, or that the local authority has 
unreasonably refused to authorise alternative work, or that the 
dwelling when so improved will not be fit for human habitation 
or will not be available for use as accommodation for at least 
fifteen years. Other grounds are that some person other than the 
appellant will obtain some benefit from the improvements and 
should therefore pay some part of the costs, or that there has been 
some formal defect in the notices. 

The above provisions embody many of the recommendations 
set out in the White Paper on Housing *: their principal merit is 
their mere existence, but regrettably even where an authority -has 
the determination to apply them, there is little prospect that against 
a reluctant or Rachmanite landlord any improvements will be 
carried out this year, or next year, or, if procedural delays in the 
county court are resorted to, the year after, either. Let us place 
our hopes on 1968. : 
D. G. VALENTINE. 


18 Omnd. 2050. 


NOTES OF CASES 


STRATFORD AND Son Lrp. v. LINDLEY 


A COMMENT on Stratford & Son Ltd. v. Lindley ! must, at the 
moment of writing, be an “ interim report.” New developments 
are pending * and the House of Lords decision was on the inter- 
locutory proceedings and the evidence as then proved. Nevertheless, 
the law pronounced in it is important enough for a preliminary 
comment on four points. 


I. Liability for Inducing Breach of Contracts 
The liability on which an interlocutory injunction was based by 
the House of Lords was one that receives no protection from the 
Trade Disputes Act, 1906, namely, inducing breach of commercial 
contracts (i.e., other than contracts of employment). 

The defendant officials of the Watermen’s Union had, with 
another union, the T.G.W.U., tried unsuccessfully on a number 
of occasions to obtain negotiating rights with B.K. Ltd. The 
company (a barge-operating firm, one of a group controlled by 
S.) employed forty-eight men, of whom three were Watermen, the 
rest members of T.G.W.U. The Watermen’s Union, however, 
organised some 8,000 of all the 8,850 men in this employment in the 
Port of London. In 1968 the Watermen’s officials learned that 
B.K. Ltd. had negotiated an agreement with the T.G.W.U. In 
order to strike at S. (who had always refused them negotiating 
rights), they declared an embargo on the handling of all barges 
hired out and repaired by another of his companies, S. Ltd. They 
wrote to the Association of Master Lightermen (of which some 
members were hirers of S. Ltd.’s barges) informing them of the 
embargo and regretting the inconvenience. Their members, 
workers employed by the hirers (to whom they were allocated 
under the Dock Workers Scheme, 1947) * made sure that all the 
barges coming from S. Ltd. were immobilised. 


+ [n pariola, iho tll poea Tiare en eet) 
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It was argued that these workers must have made new employ- 
ment contracts on fresh terms; but their lordships rejected that 
idea.‘ Lord Reid even held that a dockworker is, under the 
Scheme, “‘ not free to make his own contract with his employer.” * 
The workers’ disobedience was, then, held to amount to a breach 
of their employment contracts.* 

On that basis, their lordships could find present the factor that 
was missing in D. C. Thomson Lid. v. Deakin.t The indirect 
inducement of breach of the commercial (hiring) contracts here 
had (as it there had not) been effected by use, of “ wrongful 
means,” ic., procured breaches of employment contracts. But 
two other factors militated against liability in 1952—(i) knowledge, 
(ï) causation, and procurement of breach, direct and indirect. 

(i) In the judgments of 1952, and earlier cases, the demand for 
full knowledge of the contract broken was often strict. Their 
lordships’ language in the present case considerably lowers this 
hurdle.* The Court of Appeal thought it was not shown “ that 
the defendants did know of the relevant terms of the contracts” 
concerning the return to Stratford’s of barges immobilised by the 
embargo.° The House of Lords swept the point aside, requiring 
far less than knowledge of “ the terms.” The contractual require- 
ment to return barges promptly ‘é must have been obvious to 
them ”; and it was ‘‘ reasonable to infer ” they knew they would 
cause breaches.” ‘‘ The relevant question is whether they had 
sufficient knowledge of the terms to know that they were inducing a 
breach of contract.” There was “‘ considerable indication ” that 
they knew enough," 


t Their lordships rejected this analysis of now daily contracts—the men being 
employed by the day—in fevour of the view that they were in breach but 


the employer, who “ his normal reasonable orders to be obeyed,” 
waived the breach: Donovan. [1994] 8 All B.R. 102 at p. 118; Viscount 
Radcliffe at 109-110. But is is ‘‘ reasonable’ to order men to do work 


contrary to union deamons made known to the employer before he 
employed the men? 

5 [1964] 3 All B.R. 102 st p. 107. Lord Pearce was disposed to agree: ab 
p Hi: Quaere whether is really the effec of the statutory scheme? 
* [t had been argued too that there is today an implied term in employment 
contracts that ‘an employee may take part in a strike without b i 

his contract, at any rate if notice is given: respondents’ case para. 18 

(6), (0), (®). Sesame npr feg tar prac and ther legal advisers for 
allowing me to see this document.) is found no s + favour with 
their lordships. It would be a very difficult term to formulate, of course, 


in stoppages. 
T J : seo O. Grunfeld (1058) 16 M.L.B. 88, where that case is 
anal 


> [1964] 4 AN B.R. 909 at p. 918 (Lord ing M.R.); Pearson L.J. dissented. 
10 ford Reid [1964] 8 All HR 10% at D100 S Viscount Radcliffe at p. 109. 
11 Lord Pearce thid. at p. 112. 
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(ii) In Thomson v. Deakin, Jenkins L.J. in particular stressed 
the need to show that the breach was a necessary consequence of 
the indirect inducement. This requirement is more uncertain after 
the present judgments. It is dealt with expressly only by those 
Law Lords who base liability not on an indirect, but on a direct 
inducement. The union had informed the association. This Lord 
Pearce treats as a direct inducement of breach of the hiring 
contracts. ‘‘ The fact that an inducement to break a contract is 
couched as an irresistible embargo rather than in terms of seduction 
does not make it any the less an inducement.” ** In Thomson v. 
Deakin a similar notification (to Bowaters) was treated as mere 
“ information.” Also, from the previous cases it had been thought 
that direct action against the contractual subject matter or con- 
tracting party, as opposed to inducement by persuasion or ‘‘ seduc- 
tion’? of a party, could lead to liability only where means in 
themselves unlawful had been used—+.g., trespass against the 
contractual goods, or the kidnapping of a party.“* After this 
decision, direct action against the contract seems to be put in the 
same category as persuasion, a marked change of attitude from 
that expressed in Thomson v. Deakin. At the least, the enlarge-, 
ment of the notion of direct procurement makes it doubly dangerous 
for trade unions to inform employers about industrial action that 
will interrupt contractual arrangements. 

Lord Pearce was inclined to agree that in cases of indirect 
inducement of “ a situation which causes the breach,” the plaintiff 
must show the breach to be necessary. But in cases of direct 
inducement, if the breach was “a reasonable consequence,” it 
was no defence to show that the breach could have been avoided 
(e.g., by the hirers using other men to return the barges). On 
this footing, the wider ambit given by the judges to the modern tort 
of inducing breach of commercial contracts is bound to be of 
enormous importance in industrial conflict, and trade unions may, 
not unreasonably, complain that it now makes their officials unduly 
vulnerable. 


I. Trade Disputes , 


Their lordships further held, reversing the Court of Appeal, that 
there was no furtherance or contemplation of a trade dispute. This 


12 Ibd. "p 112. Lord Donovan agreed with Lord Pearce on these questions: 
at p. . The finding of this dérect inducement made it unn to 
decide whether the workers broke their employment contracts: at p. 11 

122 See Thomson v. Deakin [1952] Ch. 648 at pp. 678, 680 (Lord Evershed M.R.), 
698, 695 (Jenkins L.J.), 703 (Morris L.J.); G.W-E., Lid. v. Denlop (1928) 
42 T.L.B. oe eal ad sr is muppet e Grunfeld (1988) 16 M.L.B. 
80; Olerk and , Torts (12th » P. ; Winfield, Torts (Tth ed.), 

. 680-681; Btrest, Torts (8rd ed.), p. 846. A doubt might have been 

wable in the case where the direct action itself was a breach of the 
contract, when minority authority could be found for the view that the act 
need not be in itself unlawful: Jenkms L.J., ibid. p. 604, cited for this 
yiew in Salmand, Torts (18th ed.), p. 660; Street, op. cit., p. SAT. 
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astounding decision is, in a sense, the gravest aspect of the case, 
because so many liberties of industrial action depend still upon a 
reasonable interpretation of “‘ trade dispute.” 4 Lord Denning 
M.R. had seen the defendants’ acts as “ clearly ” done in contem- 
plation of a dispute about negotiating rights, the union acting on 
behalf of its members, as previous precedents had accepted; a 
recognition dispute was obviously connected with employment 
terms.“ 


Their lordships appear to accept that there was some dispute, 


even one with the necessary parties (i.e., ‘‘ workmen ” on one side) 
—though they disapprove of the union not approaching B.K. Ltd. 
yet again before imposing an embargo. But they deny that it 
had the necessary connection. Now, it is quite clear that an element 
of inter-union competition does not disqualify a dispute that other- 
wise qualifies as a trade dispute." Furthermore, if an element 
extraneous to the definition is present in a dispute—e.g., malevo- 
lence or spite—it will not disqualify the dispute unless it becomes 
the dominant element.** In this case, was there not a dispute 
connected with the negotiation of terms of labour of men at B.K. 
Ltd. between B.K. Ltd. and ‘‘ workmen ” (either the three men 
employed, who would surely want their own union recognised; or, 
since ‘ workmen ” need not be employees of that employer, the 
8,000 other Watermen members), the workmen being represented 
by their union? 


Their lordships answered negatively, and the reasons given by 


them ate open to serious question. First, they stress that on the 
evidence, there was no hint that the three Watermen at B.K. Ltd. 
had complained of the agreement reached with T.G.W.U. These 
three, they say, were “ adequately protected ” by that agreement 
and there was “no practical need for any intervention by the 
respondents.” (The questions of such “need” and such 
“ adequacy ” are surely not for the court to decide!) Viscount 
Radcliffe states: ‘‘ The only controversy that appears is between 
one union and another. There was no dispute about the pay or 
terms or conditions ” of the B.K. men.1* But the Act does not 


lille i ga lh Aap ac lle ““Workmen "' means: all 
i or not tn the employment of 
the employer with whom a trade arises. 
MO OL im eee oa oe Bestham v. Trinidad Coment Ltd. 
.); and Hickling (1961) 24 M.L.B. 876-879. 
, 6.g., White v. R [1921] 1 Ch. 1 (0.A.). 
Contrast Dallimore v. Willams (1914) 30 T.L.R. 492; (1912) X T.L.R. 67 
(trade dispute even if defendant spiteful); and Huntley v. 
E.R. 


1 All 284 (defendant ing gradge not trade dispute). 
11 Lord Pearce ] 8 AU BA 109 at pp. 111 and 118.. 


Viscount ibid. at p. 108. In so far as tho failure af tho union to 
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demand that there should be such a dispute. It says a dispute 
“ connected with ” the terms of employment, not “‘ about ” them. 
‘A recognition claim is quite clearly connected with such terms, 
whether or not it is about them. In order to escape from this 
conclusion, their lordships are led to assert that the element of 
inter-union rivalry and “‘ prestige ” had become so dominant that 
it was the sole concern of the dispute: “I cannot find sufficient 
grounds for holding that it was connected with the terms of employ- 
ment or with the conditions of labour of any person ” (Lord Reid, 
adding that these had been “ settled ” with the T.G.W.U.). It- 
was ‘‘not prima facie at any rate concerned with the matters 
specified in the statutory definition of ‘ trade dispute’ but was 
concerned with inter-union rivalry.” (Lord Donovan).1* The 
connection with that rivalry and “ prestige ” ousted, they held, 
all connection with employment terms ! 

Such an extraordinary interpretation of the trade union officials’ 
actions (though it may narrow the scope of any precedent to be 
found m these speeches) may be thought to demonstrate an 
approach to section 5 (8) which allows it the narrowest possible 
scope. In real life, very many industrial disputes involve “ inter- 
union rivalry ” especially in recognition disputes. In the hands of 
tribunals using this approach the protective power of the golden 
formula, “‘ in contemplation or furtherance of a trade dispute,” 
is put into serious jeopardy. 


IL. Intimidation 


The argument had been much concerned with intimidation in its 
new form of a threat to break contracts, established in Rookes v. 
Bernard.” That case has been criticised ™ and defended ™ on a 
variety of grounds; but although all the remarks of their lordships 
on it were obiter, a new dimension was added by Stratford v. 
Lindley. The questions that arose were especially of importance 
since they concerned the liability of union officials like Silverthorne, 
the basis of whose liability had been left so obscure in the Rookes 
case. Lord Devlin (who alone gave any grounds for it) said that 
the workers’ ‘‘ intimidation ” displaced the 1906 Act, s. 1, which 
then ‘‘ does not prevent the plaintiff from suing the doer of the 


19 Ibid. at Pp. 108, 118. ‘* Connected with" is, of course, nos the same as 
‘* ganoerned with.” 


20 A.O. 1199, 
a1 earl Kehn-Frennd (1964) Federation Nows, Vol. 14, pp. 80-42 ("a frontal 
attack on the Sar to strike’); W. F. a i 


3 eaning 
(L.BD. 1964); Innis Christie (1964) 42 Can. Bar Rev, 464 
(comment); K. W. Wedderburn, ‘Intimidation and the Right to Stnke”’ 
(1964) 27 M.U.R. 257 (continuing “The Right to Threaten Strikes"’ (1961) 
$4 M.L.R. 573 and (1962) 95 MLR. 518). 
23 Bee C. J. 


41 Oan. Bar Bev. 187; J. A. Weir, "“ Boonomio Torts” [1964] Oamb.L.J. 
995; and L. H. Hoffman, “ Rookss v. Barnard" (1960) 81 L.Q.B. 116. 
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act and the conspirators, if any, as well.” ™ The majority of the 
Court of Appeal saw the Watermen’s officials, not as “‘ conspirators 
to intimidate ” with their workers, but as men who threatened 
merely to induce workers to break contracts, that is to say, merely 
to do an act protected in a trade dispute.™ 

Little is said in the House of Lords on this; but yet another 
argument was advanced in the obiter dicta. In order to make it 
clear that the Rookes decision did not mean an official committed 
a tort ‘* merely because he mentioned to an employer the possible 
alternative of a strike,” ** the House of Lords stressed the third 
party character of Rookes himself. Lord Reid says that a case 
of two-party intimidation is ‘í not necessarily in pari casu.” * 
Some observers have been led strangely to assume that these dicta 
support a limitation of intimidation at common law to three party 
situations.2" One advances the remarkable notion that, since for 
the party threatened there would “‘ usually be other remedies 
available,” i.e., an action for breach of contract, actual or anti- 
cipatory, he cannot be allowed his action in tort for intimidation.?"* 
But it is clear that two-party intimidation was accepted in Rookes 
v. Barnard **; and its supporters (if precedent is to mean anything) 
have to make the best of it. Now that a third party can sue for 
a coercive threat to break a contract, it would be piling an absurd 
Pelion on an odd Ossa to say that the contracting party had no 
equivalent cause of action ! ; 


22 [1984] A.C. 1190 at p. 1211; [1064] 1 All H.R. 887 at p. 40L. 

H Bes on this (1064) 237 M.L.R. 257 at pp. 274-275. Pearson L.J. thought 
they were indistinguishable from Silverthorne. Lord Pearce seamed to agree: 
[1964] 8 All B.R. 102 at p. Ld 

38 Lord Donovan [1964] 3 All E.R. 108 at p. 117. And see Lord Upjohn as 
p 115. It is not clear who had made te that assertion even in the 
‘ election addresses ’” to which his lordship is referring. 

28 Ibid. at p. 107. Stratford Lid. would, af course, in law be here a “‘ third 
perty." But it must be added that to some of their lordships the Watermen's 
case disclosed none of the elements of threat or intimidation: e.g., Viscount 
Redcliffe at p. 110. 

a7 6.9., O. J. Hamson [1964] Oamb.LJ. 159 at p. 168. 

37a See Hoffman (1065) 81 L.Q.B. 197-1298. To allow the action in tort for 
intimidation would ‘' cause the most acute difficulties.’’ The existence of an 
action for breach of contract is surely not today any good reason by itself 
for denying thas a remedy in tort can exist, especially when the latter might 
have rem or procedural ad es. Recent decisions do not seam to 
suppor’ this reversion to the forms of action: see, for example, Matthews v. 
Kuwait Beohtel Corp. [1959] 2 Q.B. 57. Further, not every threat of breach 
constituting intimidation amounts to an ease hare Meer as least in 
Lord Devlin's view: see [1964] A.C. 1120 at pp. ; [1964] 1 AU BR. 

. BET at pp. 888-800. The. availability or. the -tori cégtlon to: the oontraciing 
perty threatened would thus, in Hoffman's view, be a matter almost 
chance, The ‘acute difficulties ' stem, of course, from the initial decision 
(in the writer’s submission erroneous) to allow a tort action to the third party 

’ for threats to break a contract. a si oe 

28 Fispeciall 964] A.C. 1199 at p. ; [1064] 1 AU BR. at p. 
(Lord Uy oe pp. 1204 and fan : Fr and 401 Devlin). See, 
too, the passage from Salmond, Torts th ed.), p. , approved by Lord 
Devlin, not accepted by Hoffman, op. oit., p. 127. 
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Lord Pearce makes it clear that, in his view, the third party 
peculiarity of Rookes was a function, not of the common law, but 
of the “‘ trade dispute ’? in that case. Section 8, limb 1, would 
protect the union official, as against the employer, for ony threat 
to induce breach of employment contracts. The employer in such 
a case, says Lord Pearce, would be the only possible plaintiff 
for such an inducement; section 8, limb 1, “‘ is dealing only with 
the position between union official or unofficial agitator, and the 
employer.’? ‘* Different considerations apply, however,” he 
thought, ‘“‘ when a third party is deliberately injured by unlawful 
threats to the employer.” * 

Two comments may be offered. First, this rationalises Silver- 
thorne’s liability as (what many commentators have denied) a 
threat to tnduce breaches, and makes it actionable just because the 
plaintiff was a third party.» In so doing, it effectively narrows 
section 8 in yet another way, one unforeseen even by the speeches 
in Rookes v. Barnard. It deprives the defendant of the assistance 
of section 8, limb 1, if any plaintiff appears other than the employer. 
Yet is this restriction justifiable? If the official threatens to induce 
the breach, he is threatening something which is explicitly ‘‘ not 
actionable ”? in law. (The section does not say “f not actionable 
by the employer.’’) Their lordships surely cannot attach to 
“ actionable ” in section 8 a different meaning from that given to 
it in section 1. Now we have the authority of Lord Devlin for the 
view that ‘actionable’? in that section means “ of its nature 
actionable.” >? If the official is threatening something “ not of 
its nature actionable” (coercively or not) why should anyone 
(third party or not) be allowed to sue him for it? Surely it falls 
on the lawful side of that “‘ chasm ” fixed in the Rookes case itself. 

Secondly, nothing said in the Stratford case detracts from Lord 
Deviin’s analysis of the ‘‘ joint conspirator to intimidate.” It is 
still open to any court to adopt that view of an official, and nothing 
in the Act can currently protect against it.*? t 


IV. Other Tort Liabilities 


Three points must be briefly made on other liabilties: 

(a) First, Lord Reid and Viscount Radcliffe advanced a further 
reason for liability in Stratford v. Lindley. ‘‘In addition to 
interfering with existing contracts, the respondents’ action made 
it practically impossible for the appellants to do any new business 
with the barge-hirerae . . . (the respondents) threatened to use 
29 [1964] 8 All B.R. 108 at p. 114. 


30 On the nature of the threat, see (1964) 27 M.L.R. 257 at pp. 272-278. 
31 Rookes v. Barnerd [1964] A.O. 1129 as p. 1211; [1064] 1 All B.R. 867 at 


p. 401. 
32 See (1964) 27 M.L.R. 257 at pp. 274-275. 
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unlawful means to interfere with the appellants’ business.” * 
This interference with business—new as well as existing contracts 
—by unlawful means is, indeed, arguably a ratio decidendi-of these 
two speeches. It is precisely what section 8, limb 2, might have 
‘been thought to cover; but the House in Rookes v. Barnard, we 
may recall, refused to allow that limb of the section this—or any 
other—meaning.* It is noteworthy, too, that the injunction 
granted restrained the respondents from procuring breach of hire 
contracts “‘ made now or hereafter.’?** This tort is of great 
importance and this formula can be a most effective “ labour 
injunction.’’ 

(b) Yet another possible area of novel common law expansion 
is held open by Lord Reid when he says: ‘‘ So I need not consider 
` whether or how far the principle of Lumley v. Gye covers deliberate 
and direct interference with the execution of a contract without 
that causing any breach.’?** ‘Interference without breach ” 
raises echoes of the cases before 1890 and mention of it is some 
measure of the temper of the courts. 

(c) Thirdly, the utter “ ilegality ?” of a breach of contract, 
first pronounced in Rookes v. Barnard, was clearly binding on 
their lordships in this case (including those who were “ wrong ” 
in that case). It is becoming clear that this novelty will, as 
predicted in an earlier article, inevitably lap over into other torts 
where “ illegal means ” is relevant. By reducing the need for 
active ‘‘ procuring ” by an inducer of a breach of contract, Sefton 
v. Tophams Lid.** has already drawn that tort even closer to 
conspiracy, The semantic form of “a conspiracy to use the 
illegal means of breach of contract to damage the plaintiff,” can 
destroy the Trade Disputes Act, 1906. And it can certainly out- 
manoeuvre any addition to that Act which aims to protect merely 
‘* intimidation” in trade disputes. 

Finally, commentators are beginning to see that the logic of 
their lordships’ view in Rookes v. Barnard is (whether or not the 
judges themselves face that logic) that deliberate damage done 
to a third party by a party’s breach of contract must become 
actionable not merely by the other contracting party, but also 


83 [1984] 8 All E.B. 102 ab pp. 106-107 Gilios supplied); Viscount Redoliffe 
at p. 109. The "unlawful means " is, of course, inducing the men to break 
employment contracts otherwise than in a trade dispute. 

u Bee (1064) 27 M.L.B. 257 at pp. 376-277. 

35 But Lord Upjohn lains this as merely the remedial consequence of inter- 
locntory prooi of duong breaaht of acmmercial contracts, so as to hold the 
scales until trial: [1964] 8 All E.R. 102 at p. 118. 

36 Ibid. at p. 108 (italics supplied). 

37 Lord Donovan, tbid. at p. 117. 

zs [1064] 8 All E.R. ies, see at pp. 890-890, per Stamp J.; 16 does not matter 
who e the first word." Bee the arguments on conspiracy in (1964) 
ML 957 at p. 287; (1981) 24 M.L.B. 572 at p. 582 
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by that third party, as damage done to him by “‘ illegal means.” *° 
It was this inevitable consequence which seemed to the present 
writer in 1961 to threaten to “‘ outflank ” the classical doctrines 
of the law of contract, and made him assert that the dubbing of 
a breach of contract “ illegal ”? was strictly, therefore, bad law.* 
This new “illegality ’? is what should be reversed by a simple 
statute, irrespective of any further amendments of the Trade 
Disputes Act. Such a reversal would go far to head off new 
developments in the judge-made common law of tort. 

Most of those new developments would also be bad policy. 
Their social impact would be mainly on labour law; their main 
effect would be to weaken the legality of current trade union 
activities. It is no great pleasure to watch experienced lawyers, 
many exulting, even heedless, often angry at criticism, anxious 
to paper over any cracks in the judicial edifice, rarely conscious of 


their own social policy assumptions, but confident of their 


“ objectivity ” with all the security which only that unselfconscious 
enthusiasm can bring, hasten like their forebears, the jurists of 
1901 and 1910, to the support of judicial interventions in labour 
law which not merely are novel, even questionable, law, but 
may prove even more disastrous than their predecessors of the 
Quinn, Taff Vale and Osborne decade, both for industrial relations 
and for the common law itself. What is puzzling, but sociologically 
interesting, is why (when all this could have happened in a dozen 
cases after 1918) did it happen in the sixties? 


K. W. WEDDERBURN. 


Tox Drvorce Court’s JURISDICTION TO ORDER INTERIM’ 
MAINTENANCE FOR CHILDREN 


In Cammell v. Cammell,) the husband and wife had been married 
in England in 1984 and their child had been born in October 1959. 
Some time in 1959 the husband, an artist, left the wife and went 
to live permanently in France. In April 1961, however, he trans- 
ferred his only asset in England of any value, the matrimonial 
home in Hampstead, to his wife. Although it was transferred 
subject to a mortgage, the wife estimated its value to her at the 
time of the present suit at about £8,000. The husband had, he 
said, no assets or income in France as he was living on the charity 
of friends and patrons. Be that as it may, in June 1962 the wife 
presented a divorce petition in England on the ground of desertion 


89 See J. A. Weir [1964] Camb.L.J. 225 (approving of the phenomenon), who 
courageously carries i ic to its conclumon to make every deliberate toa 
of contract into « tors. ‘ This must be a tort; it is still a grave heresy to 
say so’ at p. 282. Winfield would surely have agreed with this comment. 

40 Bee (1961) M M.L.B. 572 at p. OTT; (1964) 27 M.L.B. 257 at pp. 260-287. 

1 [1064] 8 W.L.R. 701; [1064] 8 All E.R. 255. 
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and the registrar granted her an interim order of 50s. a week under 
section 26 (1) of the Matrimonial Causes Act, 1950.? 

There appear to have been some difficulties as to jurisdiction: 
the wife at first alleged that the parties were domiciled in England; 
later, with leave, she added two alternative grounds, vig., that the 
husband had been domiciled in England immediately prior to the 
desertion, which, she said, began in March 1959, and that she had 
resided in England during the three years immediately preceding 
the presentation of her petition.» By his answer, the husband put 
forward that he had never been lawfully married to the wife, that 
he was neither resident nor domiciled in England at the time of 
the presentation of the petition, that he was innocent of desertion 
and that the wife had not been ordinarily resident in England for 
the three years immediately prior to the suit. He further claimed 
that he was both domiciled and resident in France and that he had 
instituted proceedings in the appropriate French court to have the 
parties’ marriage annulled on the ground that it was bigamous by 
reason of the wife’s prior subsisting marriage and to obtain custody 
of the child. The wife put these matters in issue and alleged that 
if the English court originally had no jurisdiction, it had jurisdiction 
now because the husband had submitted to the jurisdiction in 
failing to set the suit aside and by pleading to the petition. 

There was, however, evidence of French law to the effect that 
in the present circumstances no French court would acknowledge 
the Jurisdiction of an English court to dissolve the marriage or 
make a maintenance order against the husband and that any issue 
as to the validity of the marriage must be decided before the 
award of maintenance either to the wife or a child. In view of 
this the husband was advised to appeal against the registrar’s order 
on the ground either that the English court was entirely without 
jurisdiction or that it should decline to take jurisdiction on the 
ground that any order it might make would be brutum fulmen.’ 


2 The material part reads: ‘In any proceedings for divorce . the court 
ma from time to time, either before or by or after the final decree, make 


i with respect to the custody, maintenanos and 
sities Gf lin ea ie a a dias Gane ee 
P 


3 No doubt this was taken to r oo be ce iati - 
court 


ton under s. 18 NG) Or (0) Ot tho 1908 Act Went be considered if 

peopl the parties were not domiciled in England at the date 
of sult. , 

4 For two cases where an English cours refused to stay English divorce 
i brought by one spouse on the ground that the other was 
for divorce elsewhere, see Orr-Lewis v. Orr-Lewis [1949] 1 All 
B. 804; Sealey v. Oallan P. 185. In the light of these cases it 
NE t the husband could have secured a stay of the present 


» Tho report of ho caso proceeds on this point only. Whether or not the court 
ponesabred there: Was joriedi iction to hear the main sut because the husband 
was domiciled in Eng or the wife satisfied s. 18 (1) (a) and/or (b) of the 
11950 Act is nowhere stated i ec Cairns J. simply saymg, that each of 


Manca 1968 NOTES OF CASES 215 


As might have been expected, counsel for the husband relied 
heavily on Tallack v. Tallack ° as tending to show that section 26 
(1) of the 1950 Act must be read subject to the proposition that the 
court’s jurisdiction wholly depended upon the effectiveness of the 
order sought—notwithstanding the generality of the language used 
by Parliament. Cairns J. was loth to read into the section a 
limitation which Parliament had not ewpressis verbis introduced 
into it, saying that he must pay regard as well “ to the policy of the 
law that where in any proceeding before the court the custody or 
upbringing of an infant is in question, the court, in deciding that 
question shall regard the welfare of the infant as the first and 
paramount consideration: section 1 of the Guardianship of Infants 
Act, 1925. 1 Ultimately, however, the learned judge thought that 
the relevance of the Tallack case went not so much to the construc- 
tion of section 26 (1) as to the guidance it gave as to the exercise 
of the discretion conferred by the section on the court. ‘ In other 
words the jurisdiction exists, but ordinarily will not be exercised 
if there is no chance of the court’s order being effectual.” * 

It therefore became incumbent upon his lordship to decide 
whether to decline to éxercise the jurisdiction he had just found 
himself to possess, regard being had to the facts outlined above. 
He took the view that if it were true that the French courts were 
powerless to award maintenance it was highly desirable for him not 
to decline jurisdiction. He also thought that if he did make an 
order it would not necessarily be totally ineffective for there was 
every likelihood of the husband’s coming to England for the hearing 
of the actual divorce suit, in which case the court’s order could 
be enforced against him in England by process tn personam. The 
Tallack case was thus distinguishable not only on this point, but 
also on the point that no infringement of French sovereignty would 


the husband's alternative ways of putting his case rested on the same basis, 
tıs., the contention that any order made ne Bagh dad PME 
maintenance would be w. ineffectual ( ] 8 W.L.B T91 at p. 794). 

P. 211, where a husband sought a sctilement, under what is now s. %4 
) the 1050 Act, of his former wife’s p in Holland, she having 
married again and become domicled and ident in Holland and, like the 
present husband, ha no pro situated in England. Lord Merrivale P. 
refused to make any order on ground that, if he did so, it would be ‘‘an 
idle and wholly ineffectual process,'’ insam as no effect would be given 
by the Dutch courts to any order that he might make. Cf. Hunter v. Hunter 
and Waddington [1969] . 1; Webb (1961) 24 M.L.R. 641 for the possible 
ae whee Mie iP in Bee, too, Goff v. Goff [1984] 
. 107 and Wyler v. Lyons J] P. 274, 


T [1964] 8 W.L.R. 791 at p. 705. 
3 Ibid. at p. 706, relying on Diosy, Oonfiict of Laws th ed., 1988), p. 208, 
Pnoillary Rolie} m Mateimonal Oouses, and practice of the court 
i are out 


of af 
the jurisdiction. The openi ponds, of the, paddage in Dioey SIE ig seins 
creel in which [the court] hes jurisdiction in main suit.” This seems 
to suggest very strongly 4 Cairns J. considered that there was jurisdiction 
to hear the main suit. Since at all material times the e 

lived in the matrimonial home, it seems highly likely that s. 18 (1) (a) of 
1050 Act was satisfied, if not s. 18 (1) (b) also. 
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be involved by the making of the order.® His lordship also thought 
that the circumstances revealed that it was in the interests of the 
child that the husband should partly, if not wholly, maintain him, 
adding ‘‘ even if for the time being the order has no more than 
moral force, it is well that his obligation to provide for his child 
should be both publicly recognised by the courts of the country 
where the child has his home and immediately enforceable in the 
even* of his coming to that country.” “ In the circumstances it 
was held that the order was correctly made by the registrar and the 
appeal was, rightly it is submitted, dismissed.” 

This decision poses a further problem: section 8 (1) of the 
Matrimonial Proceedings (Children) Act, 1958, enables the court 
to make an order for, inter alia, maintenance even if, after the 
trial has begun, the proceedings are dismissed. The question is: 
can the English court exercise this extended jurisdiction if the main 
suit is dismissed not‘ for failure by the petitioner to prove his case, 
or on the merits or because.of the presence of some absoluté or 
discretionary bar, but because of want of jurisdiction? It is 
submitted that jurisdiction to award ancillary relief must follow the 
jurisdiction to award the main relief and that section 8 (1) of the 
1958 Act cannot be called in aid where there is no jurisdiction to 
entertain the main suit. Any other solution would lead to a denial 
of the fact that the relief sought was ancillary—indeed, one would 
be equating the child’s maintenance with a claim by a husband 
for damages for adultery against a co-respandent, which, it is well 
established, is not necessarily ancillary to his divorce suit.” 

` P. R. H. Wess. 


_ THe Law AND THE CARAVAN 


Tae caravan, “ shining with newness, painted a canary yellow 
picked out with green, and red wheels ” 1 was once perhaps no more 
than the romantic’s dream of escape from reality. Now for many 
people it provides their only home; the industry which in 1988 


appearance af an’ infringement of the au A ee cet eee wie had 
ce) » os 5 
Peet mera tb ` 
10 Ibid. ab p. . 


a Mg tide oF Ge Ginn Oe Gon ee for Apiti i 
to conduct his aide of the suit that the cours might infer that an interlo tory 
T, TAT not be wholly ineffectual and that, in mu 
i , that party’s “submission to the jurisdichon " might take its 
place, not as a fact going to the court’s jurisdiction, but as one of the facts 
to be considered by the court in determining whether or not to make an 
order in the exercise of its discretion. He declined to say that the husband 
had submitted to the jurisdiction in the present osse. 
12 Bee s. 80 (1) af the 1950 Act together with Jacobs v. Jacobs and Coen 
146. 
in the 


1 The Wind in the Willows, Ohap. 2 
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produced 1,000 caravans was building twenty years later 86,500 
caravans each year.* There could hardly be a clearer example of 
the impact of social change on the law than the plethora of case 
law involving caravans.* Caravan sites now boast their own 
statute, having caused ‘‘ more litigation than any other type: of 
development.” + In British Railways Board v. Glass ® the caravan 
made its appearance in the realm of easements. 

In 1847 the Wilts, Somerset and Weymouth Railway Company 
laid a track which severed certain fields and cut off access from some 
of these fields to the only road leading to the nearby village. In 
1964 these fields were being used as a caravan site, the caravans 
entering the site by a crossing over the railway. After two collisions 
between trains and caravans the British Railways Board sought 
a declaration that the right of way over the crossing did not 
extend to such user. The present owner, Mr. Glass, relied on 


(i) the terms of the conveyance of 1847 made between the then 
owner and the railway company; 
(ii) a prescriptive right based on user for twenty years. 


The conveyance * after releasing the vendor’s statutory rights 
against the company provided “‘ save AND Excerr that the said 
company and their successors shall and will at all times hereafter 
allow unto me the said George Edward Allen my heirs and assigns at 
all times hereafter a right of crossing the said railway to the extent 
of twelve feet in width on the level thereof with all manner of cattle 
and from one part of the said close of land hereinbefore described 
- .. And also for all right at the expense of the owner to make any 
works for the foregoing purposes or any or either of them except 
as aforesaid. And also for all right to pass or repass either with or 
without carriage horses or other animals across the railway for any 
purpose.” The Railways Board claimed that this was a mere 
accommodation right granted under the Railways Clauses Consolida- 
tion Act, 1845, s. 68 and was therefore confined to the user at that 
time or which could have been contemplated by the parties.’ The 
majority of the Court of Appeal (Harman and Davies L.JJ., Lord 
Denning M.R. dissenting) upheld the decision of Ungoed Thomas J. 
that the right granted by the conveyance was not so confined. 


3 e.g., Att.-Gen. v. Bastow [1987] 1 Q.B. S14; Att.-Gen. v. Smith [1958] 
2 QB. 178; R. v. Chertsey Justices i 1 p: 153; Chertsey U.D-0. v. 
ionam' i $ i 


Act, and soon there is a concept of a cat" ((1964) 80 L.Q.R. 535 at 
Pp. 547) is amply borne out the 1 soe mince this Act of the concept 
nite Biss v. Smallburgh R.D.O. [1964] 2 All E.B. 548. 
3 M a O pee] S A RE A0; 
6 e relevant parts are J recited at | 1 Al B-B. 418 at pp. 499-428. 
T Great Northern Ry. v. M'Alister 1 587 at p. 602; approved by 
the Court of Appeal in G.W. Ry. v. Talbot [1903] 2 Oh. 7 
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Harman L.J. stressed that the conveyance referred to a right of 
way to be made at the ewpense of the owner, @ form of wording 
which seemed to refer not to section 68 but to section 71 which 
provides that if any owner considers the accommodation works 
provided to be insufficient for the commodious use of his lands he 
may ‘‘ at his own expense . . . make such further works for that 
purpose as he shall think necessary, and as shall be agreed to by 
the company.” Davies L.J. quoted the dictum of Warrington L.J. 
in South Eastern Railway Company v. Cooper * that the conveyance 
must be interpreted in the light of surrounding circumstances—an 
approach which has been described as one which “ may be common- 
sense but makes the conveyancer’s task more difficult.” ® Lord 
Denning M.R., while not apparently dissenting trom this approach, 
reached on the facts a different conclusion. South Eastern Railway 
Company V. Cooper was, he argued, “‘ very different ”; there, the 
railway company diverted a highway.1 In Glass, however, the 
facts were not dissimilar. Admittedly a highway was not diverted, 
but the right of way was needed not to gain access from one field 
to another but from fields to the road leading to the village—a road 
described as a “ highway ”? by Ungoed Thomas J. Why should 
the owner here not be entitled to a right “ analogous to, and as 
valuable as, that which the owner already had over the 
highway 7’? 4 

A-right of the width claimed would, per Lord Denning, be ultra 
vires the railway company as incompatible with the safe working of 
the railway. Harman L.J. rejected this argument because “in 
this case no evidence [was] led on this question of whether it was 
incompatible with the working of the railway, which would, of 
course, have raised an entirely different question.” ** Davies L.J. 
made no explicit reference to this pdint. ; 

Perhaps of more fundamental interest, although in the mstant 
case of academic interest only, as the result of the activities of the 
planning authorities, was the question of the extent of the right of 
way obtained by long user. Glass pleaded that the dominant 
tenement had been in use as a caravan site since 1046. At that time 
the caravans numbered about six; by the date of the issue of the 
writ the number had grown to twenty-nine. Harman and Davies 
L.JJ. held that a mere increase in the use of a right of way is within 
the limits of a prescriptive easement. This decision involved an 
examination of the cases of Williams v. James * and Wimbledon 


cuca e 

® (1984) 28 Conv. 227. 

10 [1064] 8 All B.B. 418 at p. 422. 

s foed 1 All B.R. 418 at p, 4%. 

12 Per t LJ. 0024) I Oh. 2L at p. 284; quoted by Lord Denning at 


423, 
as foid. at p. 421, citing R. V. cao hs rum (1885) 5 B. & Ad. 469 and 
. Westmorland C.C. ] A.C. . 
7 . 
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and Putney Commons Conservators v. Dimon.!® In the former case, 
Bovill C.J. had said that a prescriptive right of way could not 
extend to ‘“ any additional burthen.” 17 That the court meant by 
“ additional burthen ” an alteration in use rather than an increase 
in the amount of use seems clear from the judgments of Willes and 
Montagu Smith JJ. In the latter case, the Court of Appeal was 
considering an attempt to use for building purposes a prescriptive 
right of way which originated in favour of a farm. The court 
referred to changes in character of a tenement which would increase 
the burden on the servient tenement.“ In the context these dicta 
lend no support to the proposition that increased user is excessive 
user. Lord Denning held that a prescriptive right is limited not 
merely as to the character of the user but also as to the intensity 
of the user, quoting a dictum of Bagallay J.A. from the Wimbledon 
case ° which Davies L.J. explained as being concerned with change 
rather than mere increase in user. At first sight Lord Denning’s 
view is attractive. The majority was forced to concede that 
increased user might from the pomt of view of the servient 
tenement be similar in effect to a change of user, which is not 
permissible. However change of user at least supplies a reasonably 
objective standard to apply; intensity of user could only lead to 
uncertainty in a field where certainty is the nearest approach the 
law can know to justice.” 

Support for the majority view is to be found im the decision, not 
cited to the Court of Appeal, of Sloan v. Holliday. The dominant 
tenement was a dwelling house with a right of way to its backdoor 
across the yard of the defendant’s house. A shop was opened in the 
front room of the dwelling house with its own entrance. Occasional 
customers, however, gained access across the yard and through the 
backdoor. The Queen’s Bench held this was not excessive user. 
Blackburn J. said, ‘“ The number of persons would not constitute 
an excess.” The court emphasised that it was not considering the 
effect of a change of use. 

A later Court of Appeal may well be faced with the nice question 
whether the remarks in Glass concerning a prescriptive right of way 
formed a second ratio of the decision or were merely dicta. The 
Master of the Rolls and Harman L.J. dealt with both arguments at 


18 (1875) 1 Oh.D. 862. Davies L.J. remarked (ab p. 481) that "ihe question 
wh er a mete increase without any alteration fa the character of the usa, 
e e a ee ee 
oddly free from suthority.' 

1r 2 O.P. 577 at p. 580. 

18 5) 1 Ch.D. 882 at 868, 870, 874. More recent cases such as R.P.O. 
> C875) Oh. Rogers [1085] 1 All B.R. 1090 simlarly dum on o of user. 

75) 1 Oh.D. 862 at p. 874. 
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with the majority that the plaintiffs by admitting the defendant's claim that 
a ‘caravan site’ were debarred from alleging a 
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equal length without any suggestion that one was less important 
than the other. Davies L.J. mysteriously remarked ‘‘ On this view 
of the case of the other question [of the prescriptive right] . . . does 
not arise, But it is obviously necessary to consider it.”** The 
case surely is a good example of a decision boasting two rationes. 


PauL JACKSON. 


DIscLosuRE OF Trust DOCUMENTS 


In Re Londonderry’s Settlement 1 the issue was whether trustees 
were obliged to permit a beneficiary to inspect certam classes of 
documents in their possession in connection with the trust, namely 
(1) the trust accounts, (2) letters and advice passing between 
solicitor or counsel and the trustees, (8) letters passing (a) between 
the trustees themselves, and (b) between the trustees and bene- 
ficiaries, (4) agendas and other documents prepared for meetings of 
the trustees, and (5) the minutes of those meetings. It was not ` 
disputed that the trust accounts and any written advice from 
solicitor or counsel as to the manner in which the trustees were in 
law entitled to exercise their powers should be disclosed on request. 

It has long been established that a beneficiary is entitled as a 
matter of proprietary right to see the trust documents ?; it has also 
long been established that trustees need give no reasons for their 
decisions, though if they do those reasons may be scrutinised by the 
court. Lord Truro L.C. said *: 


reer t is to the discretion of the trustees that the 
execution of the trust is confided, that discretion being exercised 
with an entire absence of indirect motive, with esty of 
intention, and with a fair consideration of the subject. The 
duty of supervision on the part of this Court thus be 
confined to the question of the honesty, integrity, and fairness 
with which the iberation has been cond » and will not 
be extended to the accuracy of the conclusion arrived at, except 
in particular cases. If, however, . . . trustees think fit to 
state a reason, and the reason is one which does not justify 
their conclusion, then the court may say that. they have acted | 
by mistake and in error, and that it correct their decision; 
but if, without entering into details, they simply state, as in 
many cases it would be most prudent and judicious for them to 
do, that they have met and considered and come to a conclu- 
sion, the Court bas then no means of saying that they have 
failed in their duty, or to consider the accuracy of their 
conclusion.” 


23 [1964] 8 All B.B. 418 at p. 43L 

1 [1965] 2 W.L.R. 290; [1964] 8 All B.B. 855 (C.A.). 

2 O'Rourke v. Darbishére [1920] A.O. 581. 

3 Re Beloved Wilkes’ Charity (1851) 8 Mac. k G. 440 at p. 448; 42 E.R. 890 
at pp. 881-882. 
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Is there then a conflict between these two principles? The 
trustees argued that if they were obliged to disclose the materials 
and deliberations on which they reached their decisions they were in 
effect being forced to disclose their reasons. The documents in 
dispute were not trust documents at all. 

Their lordships thought that on principle the documents ought 
not to be disclosed. It would not be good for the beneficiaries as 
a whole, because family feelings would be embittered, family strife 
created, and the infinite trouble m the family would be out of all 
proportion to the benefit to be gained from disclosure. It is 
undesirable to wash dirty limen in public. Furthermore, the 
relationship between the beneficiaries and the trustees would be 
damaged. Arguments and quarrels would embarrass the trustees, 
who would incur odiam in the performance of their duties. They 
would avoid committing anything to paper and thereby further add 
to their difficulties. Their lives, burdened enough as it is anyway 
with the obligations of their office, would become intolerable, so 
that nobody would be willing to serve as a trustee. 

Danckwerts L.J.° invented another reason, namely that the role 
of trustee is confidential, a novel proposition unsupported by 
authority. Salmon L.J.* also added another reason by saying that 
as long as the trustees exercise their powers bona fide they cannot 
be challenged in the courts “ and their reasons for acting as they 
did are accordingly immaterial.” The logical fallacy in this argu- 
ment is that the reasons might disclose that the trustees have been 
acting in bad faith and accordingly would be very material. 

However, their lordships concluded that the disputed documents 
were not trust documents. They did not attempt to give any 
comprehensive definition of this category, though Salmon L.J. 
said 7: 

“ Trust documents do, however, have these characteristics 
in common: (i) They are documents in the possession of the 
trustees as trustees; (ii) they contain information about the 
trust which the beneficiaries are entitled to know; (iii) the 
beneficiaries have a proprietary interest in the documents and, 
accordingly, are entitled to see them.” 


It is clear that the category of trust documents does not include 
everything in the hands of the trustees as such, everything relating 
to the affairs of the trust.’ 


4 Bee i the very clear judgment of Salmon L.J. [1964] 8 All B.B. 855 
at ea E. id l ] 

5 Ibid. at p. 881L : 

6 Ibid. at p. 862E. 

T Ibid. at p. 808A. This statement does not tell us what information the 
beneficiaries are entitled to know and in what documents they have a 
proprietary interest. 

8 Danckwerts L.J. ibid. at p. 881E. 
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To hold that only trust documents, even though not a very 
closely defined class, are not protected from disclosure was a reason- 
ably workable solution to the dilemma. However, their lordships ° 
went further and held that ‘‘ even if” the documents in dispute 
were trust documents they were still nevertheless protected because 
their disclosure would violate the privilege of the trustees to 
deliberate without giving reasons and would cause family trouble. 
This approach certainly seeks to rest more upon principle than upon 
categorisation of documents, but it is necessarily much more vague 
even than the other approach and must be exceedingly difficult to 
apply in practice. The disclosure of any documents, even the trust 
accounts and counsel’s opinion, might lead to family strife. 

Their lordships sought to guard themselves against the suggestion 
that they were conferring any absolute privilege, as it were, upon 
the trustees. Salmon L.J. said |; ze 

“ The position is quite different . . . where the beneficiary 
seeks discovery of documents in an action in which allegations 
are being e against the bona fides of. the trustees. If the 
documents in question are in the possession or power of the 
trustees and are relevant to the issues in the action, they must 
be disclosed whether or not they are trust documents,” 

It is submitted that this argument proceeds upon a fallacy. In 
practice it would be quite useless to bring an action alleging bad 
faith, a serious allegation, without seeing the documents first; and 
if the action were brought first it would never get to discovery 
because it would be struck out for want of reasonable cause, for 
without access to the documents it would be exceedingly unlikely 
that there would be even the flimsiest of prima facie cases. Probably 
there would be absolutely no material on which to draft a statement 
of claim. 

The fundamental premise, namely that trustees need not give 
reasons but if they do those reasons will be scrutinised, apart from 
being illogical and nonsensical anyway, is totally unacceptable in 
contemporary society. Trustees should always be required to give 
reasons upon request. ‘Trustees are no longer retired country 
gentlemen, giving their services to the family gratuitously as an act 
of friendship, who would refuse to take on or to continue the 
office if they were placed under this obligation. Nowadays they are 
usually professional people, paid for their services, who are accus- 
tomed to justifying their conduct. If no reasons need be given, it 
will nearly always be impossible to establish fraud or bad faith, 
which, though happily very rare, must occur from time to time. The 


© Harman L.J. ibid. at p. 860D, Danckwerts L.J. at p. 881G and Balmon L.J. 
at p. 862H—H. 
10 One estion made during argument was that the documents in dispute 
d shown to the legal advisers of the beneficiary but not to the 
beneficiary himself. Such a course might have placed those legal advisers m 
an intolerable position of conflict of duty. 
Ibid. at p. 8680. See also Harman L.J. at p. 861B. 
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plain truth might sometimes hurt a beneficiary, but nothing can 
excite more suspicion and ill-feeling than an wnreasoned and 
apparently arbitrary decision of trustees. After all, trustees are 
usually appointing other people’s money, and usually amongst 
family beneficiaries who have at least a moral claim to a share 
of the money and a legitimate interest to see that the trustees 
exercise their duties properly. Trustees need have no fear in giving 
reasons, because, as Salmon L.J. pointed out," so long as they act 
bona fide, without malice, with no improper motive, the exercise 
of their power cannot successfully be challenged m the courts. The 
fact that the judge might have made a rather different appomtment 
of the trust money is irrelevant. The only criterion is whether the 
trustees have acted within their powers and honestly, for no more 
can be reasonably expected of them. If the settlor does not wish 
reasons to be given, let him expressly so provide im the trust 
instrument. The world is full of people making secret reports and 
decisions upon other people, all feebly claiming that if they had to 
make full disclosure and give reasons they would feel unable to 
speak and act with uninhibited freedom and candour. We live in a 
hierarchy of secrecy. People should be made of sterner stuff. They 
should be answerable for the honesty of their conduct. They should 
not, save in very exceptional circumstances, say behind people’s 
backs what they would not say to their faces. 

Londonderry will certainly relieve timorous trustees fearful lest 
their decisions might have to be publicly supported; but it will 
hardly create confidence in the office of trustee to further the 
interests of beneficiaries. What is more important: the suscepti- 
bilities of trustees or the welfare of the beneficiaries? 


Procedure 


Faced with the demand for inspection to which they thought they 
ought not to accede, the trustees had issued an originating sum- 
mons, naming the aggrieved beneficiary as defendant, askmg the 
court whether they should disclose the classes of documents for 
which inspection had been asked. Harman and Danckwerts L.JJ. 
said that this procedure was irregular, because the trustees should 
simply have refused to disclose and left it to the beneficiary to bring 
an action. Their lordships’ reason was apparently their dislike of 
having to pronounce upon the duty im respect of classes of 
documents rather than particular documents. Danckwerts L.J. 
said 4: 

“ It seems to me that it would have been far better that 
the matter should have been left until an action were started 
by a beneficiary who claimed to have a right to see particular 
documents and the court would fairly face the problem whether 
the particular documents were ones which the trustees were 
bound to disclose to a particular beneficiary.” 


12 Ibid. at p. 8862H. 13 Ibid. at p. 861F. 
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It is submitted that it is quite extraordinary that trustees should 
be criticised for an “ irregularity ” by going on their own initiative 
to the court to seek directions, albeit general directions, for the 
performance of their duties. Surely they are entitled to know before 
they act whether their proposed conduct would be proper or not? 
Surely they are not required always to take their decision and act 
on it and hope that they will be vindicated in any action that may 
be brought by an aggrieved beneficiary? Apart from any particu- 
lar dispute with a particular beneficiary over a particular document, 
the trustees may wish, not unreasonably, to know where they stand 
for the future in this sort of situation. It should be axiomatic 
that trustees should be able to take the preventive course of seeking 
the directions of the court in a case of genuine difficulty and dispute. 

At first Instance “ Plowman J. had ordered the disclosure of 
all the documents in question. The trustees appealed. Again 
Harman and Danckwerts L.JJ. stigmatised this as an irregularity, 
on the ground that the trustees were protected by the order of the 
court below and it was not for them to appeal. This is an extra- 
ordinary proposition. The successful beneficiary at first instance 
had no reason to appeal, and indeed had no grounds for appeal. 
Trustees who simply rely upon technicalities would not seem to be 
acting in that conscientious manner which the spirit of their office 
demands. As Salmon L.J. pointed out —correctly it is submitted 
—‘*‘. . . it was their duty to bring the appeal . . . since they believed, 
rightly,** that an appeal was essential for the protection of the 
general body of beneficiaries.” It is unusual for successful appel 
lants to be criticised for being successful! The trustees might feel 
that it is necessary to bring an appeal to protect the interests of 
the other beneficiaries, the judge at first Instance may express grave 
hesitation at his decision, counsel may strongly advise that an 
appeal would have every chance of success. However, if all the 
other beneficiaries, of full age and capacity, expressed satisfaction 
with the decision of the judge of first instance then the trustees 
might be said to be unjustified in pursuing an appeal simply to gain 
a decision more acceptable to themselves personally." Trustees are 
liable to pay the costs personally if they act improperly in 
litigation, and this should act as a sufficient deterrent against abuse. 

Arc SaMuUELs. 


GOURLEY’S Cask AND THE UNEMPLOYED 


Ir would probably have surprised the House of Lords which 
decided Gourley’s case 1 that the principles laid down there to 


14 2 All H.R. 872. 
16 (l B All IE. 656 at p. S020. - 
i y in that the appeal was successful, wrongly on the arguments submitted 


ere. 
17 I am indebted to my colleague Dr. A. J. McClean for this point. 
1 [1056] A.C. 185. 
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ensure that the plaintiff did not obtam a windfall of £80,000 would 
one day be applied to withhold from him unemployment benefit to 
the tune of £246. In Fowley v. Olton ? the defendant was held 
solely to blame for injuring the plaintiff who was driving a motor- 
scooter and his wife who was a pillion passenger. The judgment, 
as reported, is solely concerned with the problem of whether 
unemployment benefit and national assistance grants which the 
plaintiff recetved had to be deducted from the special damages for 
loss of earnings. 

The plaintiff was injured in July 1962 and for the first period of 
a year whilst he was incapable of working he received sickness 
benefit. Half of this had to be deducted from the special damages 
in accordance with section 2 (1) of the Law Reform (Personal 
Injuries) Act, 1948. From August 1968 he was registered as a 
disabled person and, though capable of working, he failed to find 
work up to the date of the hearing in June 1964 except for a short 
period and for this continuing incapacity the defendant was held 
responsible. It was during this 'stter period that he received 
unemployment benefit and nation: . assistance grants which in the 
aggregate exceeded per week the amount which the judge assessed 
as damages for loss of earnings. Unemployment benefit was not 
included in the benefits deductible under the 1948 Act and it will 
overlap with damages for loss of earnings much less frequently 
than the benefits listed in the Act though in at least one other 
reported case where a registered disabled person received unemploy- 
ment benefit the court was faced with the same problem.* Both in 
Lindstedt’s case and in Parsons v. B.N.M. Laboratories Ltd.‘ 
which was an action for wrongful dismissal the court had to decide. 
in accordance with common law principles whether to deduct 
unemployment benefit. The basic principle was reaffirmed by the 
judge in this case, eee . the plaintiff must mitigate his damage and 
gain from a statutory benefit no fortuitous windfall in addition to 
A proper compensation from the defendant.” * John Stephenson 

J. refused to follow counsel’s suggestion and distinguish this case 
trom Parsons’ case because the defendant there was the plamtiff’s 
employer. He held, following the approach of Pearson L.J. in that 
case, that the plaintiff’s damages were mitigated by the unemploy- 
ment benefit whether he was employed by the defendant or another 
and it must, therefore, be deducted. 

When the judge applied the same principle to the national 
assistance grants his conclusions are more questionable. Following 
Eldridge v. Videtta ° he held that national assistance grants were 
not deductible. ‘“ I thmk the discretionary nature cof the payments 


2 [1964] 8 W-L.B. 1155; [1964] 8 All B.B. 248. 

3 Lindstedt v. Wimborne Steamship Co. Ltd. (1949) 68 L1LL.B. 19. 
4 [1964] 1 Q.B. 90. 

s [1064] 8 W.L.R. 1185 at p. 1158. 

e (1964) 108 8.7. 187. 
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and the other provisions of the National Insurance Act, 1948, [sic] 
to which Mr Platts-Mills has called my attention, justify me in 
refusing to extend the Gourley principle to the modern successor of 
poor relief contrary to common sense. ... I have no hesitation in 
excluding as too collateral and remote these payments which, I 
think, it would be unrealistic to regard as a windfall in addition to 
compensation.” 1 National assistance grants are discretionary in the 
sense that they are assessed according to the need of the applicant.* 
Such benefits may be reduced where an award of damages is made. 
The possibility of future grants must, therefore, be disregarded when 
assessing the loss of future earnings as part of the general damages.° 
But the discretjon to reduce payments in the future should be irrele- 
vant when the court is decidmg whether to deduct past payments from 
the special damages for loss of earnings up to the date of the trial.’° 

National assistance grants are also discretionary in the sense 
that the determination of the need for assistance is, subject to appeal, 
in the discretion of the National Assistance Board.| But once 
need has been proved to the satisfaction of the Board, the applicant 
is just as entitled to national assistance 1! as he is to unemployment 
benefit, which is also obtainable only on satisfying the national 
insurance officer, subject to appeal, that the statutory conditions 
have been fulfilled. Why then did the judge draw a distinction 
between these two statutory benefits? Why did they not both 
mitigate the plamtiff’s damage and constitute fortuitous windfalls 
im addition to compensation? The problem always lies in equatmg 
the benefit received with the loss suffered. While it is not too 
dificult to equate unemployment benefit with lost wages it is not 
so obvious that a grant paid according to need is equivalent to lost 
earnings. It may be treated as more akin to a charitable gift 4 
than to unemployment benefit. But, it is submitted, that the 
analogy with the latter is closer. National assistance in a case such 
as this supplements the benefits under the National Insurance Acts 
which have fallen below subsistence level. It, therefore, performs 
exactly the same function as unemployment benpat and should be 
deducted in the same way. 


7 [1064] 8 W.L.B. 1155 at p. 1159. 

8 National Assistance Act, 1948, s. 5. 

8 Carroll v. poe [1964] 1 W.L.R. 845 where Veale J., following 
deadendi of Singleton L.J. in Payne v. Raslway Besoutive aa Ea 
whch was approved in Browning v. War Office [1968] 1 
to deduct from the damages a disablement pension which could be Suge or 
withheld ai the discretion of the Minister where compensation was payable. 

10 Contra Elstob v. Robinson [1964] 1 W.L.B. 726 where in similar circumstances 
to Carroll v. pooper ae a refused to deduct the pension from the spacial 
as well as the general damages. 

11 National Assistance Act, 1048, s. 5. 

12 p. 4 of the National Assistance Act, 1948, imposes a duty on the Board to 
provide assistance. 

18 Which is not deducted—Redpath v. Belfast and County Down Ry. [1047] 
N.L 167. 


Mirca 1965 NOTES OF CASES 227 


This conclusion based on a strictly logical application of the 
principle in Gourley’s case was regarded as contrary to common 
sense by the judge. The result seems unrealistic because of the 
uneasy co-existence in our law of two entirely different systems of 
compensalion—on the one hand, statutory insurance (supplemented 
by national assistance) against some of the vicissitudes of life and, 
on the other hand, common law damages awarded on the basis of 
fault. When these overlap the courts are tempted by their sym- 
pathy for the plaintiff to give him the best of both worlds. This 
May be justice but is it good law? 

G. Ganz. 


Tae House or LORDS AND THE LICENSING Acts 


In Vane v. Ytannopoullos1 the House of Lords were given an 
opportunity * to consider the principles of interpretation of the 
Licensmg Acts,* which have long been remarkable for the extent 
to which they have been made a forcing-house for vicarious criminal 
liability by the courts. Their lordships’ approval of these principles 
was given with reluctance, thus raising doubts whether these Acts 
will in future be a vehicle for the advancement of vicarious criminal 
liability to the same extent as they used to be. 


The case turned on the construction of section 22 (1) (a) ot. 


the Licensing Act, 1961: 
“ If the holder of a . . . licence knowingly sells or supplies . . 
(liquor contrary to the terms of his licence) . . . he shall be 
guilty of an offence.” 


The defendant held a licence empowering him to sell liquor in his 
Testaurant to persons dining on the premises. While he was in 
the kitchen a waitress supplied liquor to two persons who had not 
ordered a meal. The defendant was unaware of this contravention 
of the section by his servant: indeed there was evidence that he 
had previously instructed her to observe the law strictly. On these 
facts he was prosecuted for ‘‘ knowingly selling ” liquor, but was 
acquitted by the Metropolitan Magistrate. 

Prima facie it would appear difficult to contend that the defen- 
dant had “ knowingly sold,” but the prosecutor’s case was based on 
authority. The obligations under the Licensing Acts, which are 
primarily imposed upon a responsible person as licence-holder, 
fall into the following broad classifications: 

(a) strict offences, where mens rea is excluded clearly or by 

necessary implication,” 
1 [1964] 8 W.L.R. 1918; [1964] 8 All B.R. 891. 
2 Under the Administration of Justice Act, 1960, c. 65, as. 1 (1) (a), (2) and 2 (1). 
3 Licensing Act, 1958, c. 46, and the Licensing Act, 1961, o. 61. 
4 6.g., the Licensing Act, 1958, ss. 100 (1) HNA 181, aoe 
s Commissioners of Police v. Cartman [1898] 1 Q.B 


x\ 
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(b) offences requiring guilty Imowledge by implication,’ 
indicated by the words used, or the nature of the subject- 
matter," E 

(c) offences specifically requiring * actual or constructive guilty 
knowledge, generally indicated by ‘‘ knowingly.” 

As publicans generally employed servants in their business, it 
became necessary to make the licence-holder vicariously liable for 
the conduct of these servants. The courts found it easy to hold ® © 
the licence-holder vicariously criminally liable for the actions of his 
servants in contravening strict prohibitions, but they were reluctant 
to extend this principle to the other two classes of offence.*° How- 
ever, as early as 1862 there was a suggestion that an absent 
licence-holder who had delegated control of his business to another 
might be fixed with the guilty knowledge of his delegate. In the 
course of time this argument was extended to offences impliedly,” 
and finally expressly,” requiring knowledge. The logic of the 
argument was that where Parliament specifically imposed an exclu- 
sive duty upon a responsible individual, and that duty had been 
e to a servant or agent, the principal should stand in the 
of his delegate and be fixed with his knowledge and intent: 

a the intention of Parliament might be stultified. In no 
case before Vane, however, had an innocent licence-holder been 
vicariously responsible for the actions of a servant in contravening 
a requirement expressly requiring knowledge where there had been 
no delegation of control. 

Before the Divisional Court “ the prosecutor argued that the 
defendant had delegated to the waitress authority to perform the 
positive act of selling liquor and that he was therefore making a 
sale through her, and that her knowledge and intent were to be 
imputed to him. Parker L.C.J. held that he could find no cases, 
apart from those involving delegation, where a licensee had been 
held liable for his seryant’s knowledge in offences under the Licen- 
sing Acts. To succeed in this case the prosecution had not only to 
show that the waitress was authorised to effect sales, but also that 
the licence-holder had delegated the management of the premises 
to her. He granted a certificate that a point of law of general 


* 6.g., the Iacenmng Act, 1958, r e pete aed soe (b). 

1 Sherras v. de Rutson [1805] 1 (5: by the Judicial Committee 
in Lim Ohin Aik v. deh J4 

8 e.g., the Licensing Act Boe mere a Licensing Act, 1961, 
s i (1), £ 0 (0). 

9 6.9., Kidd v. Murray 1954 S.L.T. (N) %. 

10 Somerset v. Wade [1894] 1 Q.B. 574; Somerset v. Hart (1884) 12 Q.B.D. 360. 

11 Avards v. Dance (1862) J.P. 48. 

13 Redgate v. Haynes (1875) 1 Q.B.D. 80; R. v. Holland JJ. (1882) J.P. 812. 

13 Allon v. Whitehead ae 1 K.B. 211; Linstt v. Commissioner of Metropolitan 
Police [1046] K.B. 

14 [1964] 3 W.L.R. 1885. 
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public importance was involved, enabling the prosecutor to appeal 
to the House of Lords. Their lordships manimously dismissed the 
appeal. 

Lord Reid 4 expressed the opinion that in those provisions where 
there was nothing to exclude vicarious responsibility, the courts 
were well justified in construing the Licensing Acts as they had 
done. He discussed the four cases ** since 1908 m which the courts 
had considered ‘‘ knowingly ” in this connection, and had adopted 
a construction which on any view he found it hard to justify. He 
doubted the validity of the distinction that had been made between 
those cases in which the servant had been regarded as being in 
charge of the premises and those in which he had not. He did 
concede that the distinction had a standing due to its longevity, 
but saw no ground for increasing its validity by extending further 
the licence-holder’s liability for his servant’s wrongful actions. 
But even if the validity of the distinction were accepted, he did 
not think there was that delegation by the accused necessary to 
make him answerable for the servant having acted against his 
orders. On the general subject of the defendant’s vicarious 
criminal liability for offences involving knowledge, Lord Reid was 
doubtful, remarking," 

“ If this were a new distinction recently introduced by the 
courto, T wonld think it necessary tn consider whether a pro- 
vision that the licence-holder shall not Knowingly sell could 


ever make him vicariously liable by reason of the knowledge 


of some other person.” 


Lord Evershed * conceded that, where the licence-holder had in 
truth and reality delegated his powers, functions and responsi- 
bilities, he might well be held vicariously liable even for an offence 
qualified by ‘‘ knowingly.” He agreed that there was insufficient 
evidence of such delegation by the licence-holder in this case. Lord 
Hodson ° regarded Vane’s case as one of partial delegation, and 
saw no justification in enlarging the ambit of the section beyond 
the licence-holder or his substitute, even if the delegation cases 
were to remain undisturbed. 

Lord Morris * did not agree that there were any canons of 
construction which were specially applicable to licensing legislation 
or that in such legislation the principle respondeat superior com- 
manded some exceptional acceptance. He did not therefore find it 
necessary to consider the delegation argument, but considered as 


18 [1964] 8 W.L.R. 1918 at p. 1290. 

16 Hmary V. Whatchvad Coed 2 K.B. 264; MoKenna v. Harding (1 J.P. 854; 
Sng (sepra); Linett v. Commissioner of Metropoli Polioa 
(supra). 

17 [1964] 8 W.L.B. 1918 at p. 1292. 

18 Ibid. at p. 1238. 

19 Ibid. at p. 1982. 

20 Ibid. at p. 1220. 
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a matter of construction that the presence of the word “ know- 
ingly ” in section 22 (1) (a) required knowledge in the licence- 
holder. He concluded that different and much clearer wordi 
would be needed to convey the meaning contended for by the 
appellant. Lord Donovan * decided the issue in favour of the 
respondent upon the plain language of the section, which he thought 
was sufficiently clear by itself without reference to outside aids to 
interpretation. He did not find it necessary to pronounce on the 
validity of the delegation argument, but observed that he had 
failed to spell it out of any of the Acts of Parliament cited to their 
lordships. 

Their lordships could not Have found for the appellant unless 
they were prepared to extend further the existing bases of vicarious 
criminal liability. Any extension of liability would have required 
either the notional delegation of control of the part of the premises in 
which the guilty servant happened to be, or of a specific function, 
such as selling, within the premises. The alternative would be the 
abandonment of the delegation argument altogether by taking the 
extreme step of making the licence-holder vicariously liable for 
offences involving knowledge committed by his servants in the 
course of their employment while he was still in control of the 
premises." If “ delegation of function ” is taken to extreme 
limits, it appears to be identical with “‘ course of employment,” 
but a difference of principle remains. ‘‘ Delegation ” is justified by 
a power of control of some aspect of the business, howeyer minor, 
while ‘* course of employment ” includes menial servants working 
under continual supervision. But it might be easy to confuse 
the two in a given case. 

It is a commonplace that the willingness of the judges to spell 
any particular form of vicarious criminal liability from a statute 
is at least in part dependent on their view of the particular public 
interest at stake, and in Vane’s case their lordships were clearly 
not convinced that the imposition of either of the forms of liability 
outlmed above upon an innocent licence-holder would have been 
in the public interest. For this reason it is perhaps unfortunate 
that the views of their lordships on the general question of vicarious 
liability were not sought in the context of a statute where the 
question of the public interest was more compelling. As regards 
delegation, by treating it as an anomaly, and refusing to extend it, 
their lordships have given an opinion of importance throughout 
the whole field of public welfare legislation.’** In this field there are 
many situations analogous with the Licensing Acts, where unre- 
stricted delegation without vicarious responsibility could defeat the 


21 Ibid. at p. 1284. 

22.In this connection, see the Licensing Act, 1968, s. 186 (1) and (9). 

33a fee J. Henshall ( ies), Lid. v. Hervey (Ths Times, February 8, 
where the Divisi Court applied this principle from Vane's case to the 
traffic legislation. 
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intention of Parliament.2* Further it is submitted that there are 


occasions in the enforcement of these statutes where the public 


interest may well demand the imposition of even such an extreme 
form of vicarious criminal liability as has been postulated, parti- 
cularly where a conflict of interest between employer and employee 
can arise over the observance of the legislation.™ 

Although this appears to be the first decision of the House of 
Lords under the Licensing Acts, it is of course not the first occasion 
on which they,” and the Judicial Committee of the Privy Council,” 
have construed public welfare and control legislation. On these 
occasions in recent years their lordships have appeared to show 
some caution toward the imposition of strict or vicarious criminal 
liability.27 If this impression is correct the decision handed down 
in Vane’s case might well have been the same even if the same 
question had been posed under some other statute. 


R. W. L. Howes. 


Tor Hrom Tress Case: Promise OR GET 


In view of the heavy cloud of doubt and uncertainty which continues 
to hang over the principle of the High Trees case the decision of 
the Privy Council in Ajayi v. Briscoe,’ dealing with this principle, 
demands careful consideration. The judgment of the Board, 
delivered by Lord Hodson, might appear to have answered two 
outstanding questions by insisting that equitable estoppel is only 
available to a party who has altered his position to his detriment 
and that the promisor is free to resile from his promise on giving 
reasonable notice unless the promisee cannot resume his position. 
However, the circumstances under which the principle of the High 
Trees case came to be considered on this occasion were such as 
to detract considerably from the authority of these propositions 
and the problem of the nature and qualifications of equitable 
estoppel remains open for discussion. 

The case arose out of two contracts made in Nigeria for hire- 
purchase of eleven lorries valued at over £24,000. The hire- 
purchaser fell into arrears and over £11,000 was still unpaid when 
he wrote to the owners of the lorries to inform them that the 
lorries had been laid up in need of repair and servicing for which 
no facilities were available. The owners wrote back promising to 


13 6.9., Forsyth v. Phillips (1964) 108 8.J. 86. 

24 Particularly industrial environmental safety legislation. 

25 Generally when hearing civil actions based on breaches of statutory provisions. 

18 Lim Chin Aik v. Queen (supra); Shrinivas Mall Bairoliva v. King Emperor 
[1947] I.L.R. 26 Pat. 460. i 


27 There are American els: Canada: R. v. King ) 84 O.B. 264; R. v. 
Jollmors (1962) 88 O.R. 800; U.S.A.: Morissette v. U.S., 843 U.B. 246 (1951); 
Packer, '' Mons Rea and the Couri [1962] Supreme Ot.Rev.107. 
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provide these facilities. Their letter, dated July 22, 1957, con- 
cluded: “ We confirm herewith that we are agreeable to your with- 
holding instalments due on the Seddon Tippers as long as they 
withdrawn from active service.” i 

Eight lorries were then sent back to the owners for repairs. 
Two years later the owners brought an action for payment of the 
outstanding instalments. The hire-purchaser pleaded fraud but 
this defence was rejected at the trial. He then appealed on the 
ground that the owners, by their letter of July 22, 1957, were 
estopped from claiming payment of the arrears. 

As this plea of estoppel had not been raised at the trial, the 
judge had not dealt with some of the facts on which it depended. 
Thus it remained uncertain whether, as the owners maintained, but 
the hire-purchaser denied, the hire-purchaser had failed to remove 
the eight lorries when asked to do so after they had been repaired. 
It ‘also remained uncertain whether the owners had demanded 
payment of the instalments before bringing this action. 

It was considered unjust to the owners at this late stage to 
remit the case so that these facts should be determined, especially 
as the defence was only of a suspensory or delaying nature. Clearly 
this was not intended to prejudice the owners who were not given 
an opportunity to establish that the period of grace which they had 
granted to the hire-purchaser had expired. On the other hand, 
` it would have been equally wrong to assume that the period of 
grace had in fact expired. As the hire-purchaser had shown that 
& concession had been made it was not for him but for the owners 
to prove that this concession had been withdrawn. 

Lord Hodson sought to escape from this dilemma by treating 
the case as depending on whether the hire-purchaser had altered 
his position after the concession had been made to him. The hire- 
purchaser claimed to have done so (a) by not putting forward 
counter proposals after receiving the letter of July 22, 1957, (b) by 
- returning eight lorries for repairs, and (c) by organising his business 
on the basis that these lorries would be put in repair and that no 
payments would be due until they were back in service and earning 
revenue. f 

Points (a) and (b) plainly were no more than indications of 
assent to the proposals made in the letter of July 22, 1957. As to 
(c), although it would seem plausible to suggest that this letter had 
led to some reorganisation of the hire-purchaser’s business, since the 
absence of eleven lorries on the one hand, and an extension of time 
in which substantial payments were to be made on the other were 
likely to have had an important effect on the conduct of this 
business, Lord Hodson refused to accept the likelihood of such 
reorganisation and justified this refusal by reiterating that ‘it 
cannot be said to have been proved that the lorries were not made 
available for the hire-purchaser, after they had been repaired.” 
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But if it was to be assumed that the lorries had been made 
available to the hire-purchaser, then it would follow that the days 
of grace had expired rather than that the hire-purchaser had not 
altered his position; m any case, Lord Hodson’s use of the double 
negative reveals an error in the distribution of the burden of proof. 

If the case was decided on the basis that the days of grace had 
expired it adds little to the law concerning equitable estoppel 
nat io suggesting that it is for the debtor to prove that nothing 

has occurred which would terminate the concession. Even if the 
case can be read as decided on the ground that the debtor had 
failed to alter his position it can scarcely be claimed that this was 
asserted so as to throw doubt on the High Trees case where the 
debtor had acted on the concession, if only by paying rent at the 
reduced rate, but where he would have been in some difficulty if 
asked to show how he altered his position to his detriment in 
consequence of this concession. 

Significantly, Lord Hodson first summarised the hire-purchaser’s 
defence by saying “‘ he claims that he has altered his position,” but 
a few lines later states ‘it is said that the hire-purchaser acted 
on the letter of July 22,” treating these formulations as 
interchangeable. 

Similarly, it cannot be claimed that this decision of the Privy 
Council has established the suspensory character of equitable 
estoppel, although this was heavily emphasised. This was not a 
case where, in the words of Lord Hodson, “one party to a 
contract in the absence of fresh consideration agrees not to enforce 
his rights,” but one where, as in the High Trees case, this party had 
agreed to suspend his rights temporarily. If it was intended to 
suggest that the creditor would have been free to resile from his 
promise on giving reasonable notice, it seems strange that so much 
reliance was laid on the fact that the lorries had become available 
for service before payment of the overdue instalments was again 
demanded. This shows that the creditor’s claim succeeded because 
the days of grace had expired and not because he had resiled from 
his promise. Whether he might have succeeded before the lorries 
had been returned for service remains an open question, just as 
whether it would have been possible in the High Trees case to 
demand payment of the full rent before the end of the war. Again, 
Lord Hodson’s preference for the term promissory as against quasi 
estoppel seems surprising since the latter term was suggested by 
Mr. J. F. Wilson” specifically to mark the suspensory quality of 
equitable estoppel. 

Promissory estoppel seems also inappropriate since in this case 
no express promise was given. The words “ we confirm herewith 
that we are agreeable to your withholding instalments ’’ announce 


2 (1081) 67 L.Q.R. 880. 
Vor. 28 9 
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that the claim to these instalments has been suspended as a state- 
ment of fact. A promise that payment will not be demanded 
arises from these words only by inference. On this point the facts 
of Ajayi v. Briscoe are strikingly similar to the High Trees case 
where the landlords had written “ we confirm the arrangement 
made between us by which the ground rent should be reduced.” 
It is understandable that Lord Denning should have treated this 
confirmation as a promise rather than a statement of fact since he 
was anxious to show that, in spite of Foakes v. Beer and Jorden v. 
Money, a promise unsupported by consideration has some effect m 
English law. Yet those who share his desire to outflank Foakes v. 
Beer but do not seek to discredit the doctrine of consideration 
might be able to achieve this end without colliding with the rule in 
Jorden v. Money by proceeding from the observation that a creditor 
who is waiving his claims, whether fully or in part, temporarily 
or permanently, is making a statement of fact as well as a promise. 
It may or may not be too late in the day to argue that a creditor 
‘can informally forgive a debt or waive his rights. Even if one 
agrees with Atiyah* that a creditor cannot make a complete gift 
of a debt owed to himself, ‘‘ short of giving the money to the debtor 
and then receiving it back from him in payment of the debt, or 
executing a deed of release,” it does not follow that a creditor 
cannot bo cstoppod trom donying that tho dobt had boon forgivon 
or that a claim has been waived. This approach was im fact 
A adopted in Fenner v. Blake,* where a tenant had orally agreed 
\ to surrender his tenancy before it expired and the landlord there- 
\ upon sold the premises with vacant possession. Although the oral 
agreement to surrender was not binding the tenant was held 
estopped from denyimg that the tenancy had been surrendered. 
Fenner v. Blake was one of the decisions quoted by Lord Denning 
in the High Trees case although as Mr. J. F. Wilson recognised * 
“ there is no suggestion throughout the judgments that the repre- 
sentation was, in fact, a representation of intention.” 

Perhaps the clearest demonstration of Lord Denning’s desire to 
present as an estoppel based on promise what might equally well 
be considered as an estoppel based on a statement of fact is provided 
by Lyle-Meller v. Lewis,’ where a manufacturer under licence was 
held estopped from disputing that he had utilised an invention 
because he had made regular payments of royalties to the inventor. 
Lord Denning held this to be a case of what he described as the 
“ new estoppel” which “ applies to representations as to the 
future,” whereas the other two members of the Court of Appeal had 
no hesitation m dealing with the case as one of estoppel based on 
representations of fact. 


Introduction to the Law of Contract, p. TL. 


8 
‘4 1 Q.B. 4%. 

5 67 ee 
e [1956] 1 All H.R. 247. 
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no other means of transport to the bedside of a dying relative and 
who travels in the car might not be failing to take reasonable care 
for his own safety even although he knows that the driver is to 
some extent unfit to drive. If there was a failure to take reason- 
able care the second question is whether the act of entering the car 
was & causa sine qua non of the passenger’s injury. As Lord 
Walker recognised, it obviously was. The third question is whether 
the act of entering the car was not merely a causa sine qua non, 
but a causa causans or effective cause of the passenger’s injury. A 
question of causation of this kind is a jury question and it is 
difficult to see how it can be answered before the facts of the case 

— have been ascertained. 

“~ ‘In the second case, McCaig v. Langan," the facts averred were 
almost the same as in Bankhead but here the defender pleaded both 
contributory negligence and volenti non fit injuria. The pursuer 
attacked the relevancy of the averments supporting both pleas. 
Lord Kilbrandon approached the contributory negligence question 

_-as|°) question of construction of the Law Reform (Contributory 
Ne igence) Act, 1945, s. 1, namely, whether a passenger who, by 
+ selling in the car, has failed to take reasonable care for his own 

safety, and who is injured in the subsequent accident, can be said 
to have suffered ‘‘ damage as the result partly of his own fault.” 
His lordship opined that the answer to this question must clearly 
be in the affirmative and he cited a passage from Professor 
Goodhart’s article *: 
“ It is true, of course, that in one sense the plaintiff by getting 
into the car did not contribute to the accident as this was 
caused solely by the driver’s negligence, she being merely a 
passive victim and not responsible for his act. But the 
doctrine of contrib negligence is not limited to those cases 
where the plaintiff actively contributes to the accident by his 
own negligent act; it is equally applicable where the plaintiff 
fails to take reasonable steps to tect himself from the 
uences of the defendant’s negligence. In this sense the 
plaintiff in the t case, although doing nothing to cause 
the accident, did contribute to her own injury by placing 
herself in an obviously dangerous position. As Blackburn J. 
said in Swan v. North British Australasian Co.,* the essence 
of contributory negligence is that the plaintiff wag ‘ negligent 
as ds himself.” Is not a person ‘negligent as regards 
i ” if he entrusts his safety to a driver w o is substantially 
under the influence of drink? ’ 

The interesting feature of Lord Kilbrandon’s opinion is that, 
not only does it depart from Bankhead, but it goes to the opposite 
extreme in that it seems to indicate that it would not be open to 
a jury to find that the pursuer’s failure to take reasonable care was 

T 1964 §.L.T. 121. 


® (1090) 55 L.Q.R. 188 at p. 185. 
> ase) 2 Hk O IT. 
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not a causa causans of his injury. Lord Kilbrandon opined that, 
notwithstanding what was said by the House of Lords in The 
“ Boy Andrew,” = the case of Davies v. Mann Y is now of doubtful 
authority as a result of the Law Reform (Contributory Negligence) 
Act, 1945. This is, of course, what might be called the Denning 
theory of causation (see Davies v. Swan Motor Co. (Swansea), 
Ltd), On the other hand, the House of Lords in Stapley v. 
Gypsum Mines, Ltd. did seem to indicate that, as Lord Reid put 
it: 
‘* One may find that as a matter of history several people have 
been at fault and that if ave aoe of them had acted properly 
the accident would not have happened, but that does not mean 
that the accident must be ed as having been caused by 
the faults of all of them. One must discrimmate between these 
faults which must be discarded as being too remote and those 
which must not.” 


\ The two cases display an interesting contrast of judicial approach — 
to the same problem. It is unfortunate that the question arose at ~~ 
the relevancy stage before the facts were ascertained. ` 


W. A. Wison. 


REVIEWS 


AUSTRALIAN FEDERAL Pourrics AND Law. By GEOFFREY SAWER. 
Melbourne: University Press. Agents in U.K. Cambridge 
niversity Press. 1968. 244 pp. 70s. net.] 


THE CONSTITUTIONS OF THE AUSTRALIAN States. By R. D. Lump. 
[Queensland University Preas. 1968. 96 pp. 29s, net.] 


Tum first of Professor Sawer’s surveys of Australian political and constitu- 
tional development covered the years 1901-29. This continuation volume takes 
us through the seven Parliaments which sat between 1929 and 1947. Each 
chapter is divided into six sections dealing with parties and policies, the 
organisation and personnel of Government, Acts and bills, budgets, motions, 
and constitutional issues. When complete this series will provide an invaluable 
reference work for anyone working in the field of Australian government. 
Some will find it most useful to follow one section in a chapter through the 
successive Parliaments. Lawyers will find most to interest them in the final 
section in each, which is, as one might expect, most conspicuously concerned 
with issues arising out of the federal/state relationship, including the obdurate 
problem posed by section 92. There are skilful summaries of the development 
and conflicts in judicial doctrine on this issue particularly as it developed 
through James v. Cowan, James v. Commonwealth and the Bank Wationaksa- 
tion case. The interventions of the Privy Council in the period did not, tt 
seems clear, bring much light to a troubled scene. Professor Sawer adjndges 
them to have been “in many senses comparable with acts of God.” 

There is, as it happens, probably more to interest the British reader 
in Australian constitutional law than in most other Commonwealth systems. 
The fact is underlined by Dr. Lumb’s short study of the state constitutions. 
Three questions in particular stand out. They are the use made of the royal 
prerogative by the sovereign’s representatives, the relations between upper 
and lower chambers and the fundamental issues ralsed by attempts of 
legislative bodies to place substantive and procedural restrictions on their 
successors. In several of the Australian states the first two issues have been 
raised together and in New South Wales particularly, all three have been 
intertwined. 

The exercise of the royal prerogative by state governors in one or two fairly 
fierce encounters has obviously been wider than the accepted mode of exercise 
in the United Kingdom. There seems no obvious theory about the difference 
between the Queen and her representatives which provides a rationale for this. 
It is of course true that a state governor, unlike the Governor-General, Is 
exercising the Queen’s prerogative in a territory which is in a relatively 
subordinate position vis-à-vis the U.K. Parllament since the Australian states 
did not receive the benefit of section 2 of the Statute of Westminster, and 
remain subject to the provisions of the Colonial Laws Validity Act. But this 
consideration, though relevant to some questions, is not necessarily conclusive 
in such issues between Crown and Ministers as dissolution of the legislature or 
dismissal of the Prime Minister. In Britain no suggestion has been made 
since 1918 of the possibility of circumstances in which the Crown might force 
a dissolution. In 1882 the Lang Labour administration in New South Wales 
was dismissed, though in the context of a state/federal financial dispute of 
a Kind for which no British parallel or analogy exists. Ten years earlier 
a ministerial request for a second instalment of nominees to swamp the 
upper chamber had been rejected. (In Britain it is possible though not 
plausible to suppose that since the Parllament Acts have removed the deadlock 
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and necessity for creation of peers which existed in 1911 the Crown might be 
entitled in certain circumstances to reject a request to swamp the Lords.) 
In 1922 attempts were made to get the Secretary of State for the Dominions 
to intervene with the Governor of New South Wales, but without success. 
(There is an interesting passage in Mr. Leo Amery’s Chichele Lectures 
Thoughts on the Constitution about this episode. He wrote that he had 
thought it improper to instruct the Governor as to the manner in which he 
should exercise his constitutional functions. It is not absolutely clear to 
which powers and functions this thesis applies, or why.) 

It was New South Wales which produced the well-known litigation which 
ended with the Privy Council Appeal in Trethowoe’s case to which a tailpiece 
has recently been added in Clayton v. Heffron. The final section of Dr. 
Lumb’s book—The Law-Making Power of the States—deals with this 
question. An interesting point is made about section 5 of the Colonial Laws 
Validity Act. This section which was in issue in Trethowan is sometimes 
described as authorising states to make thelr constitutions more rigid (see for 
example Sawer at p. 85). Lumb suggests that there is under section 5 only 
a limited power to bind a successor. The limitation as to manner end form 
of legislation relates only to the constitution powers and procedure of the 
legislature and not to the constitution or laws in general. On this view a 
law which repealed a purportedly entrenched provision about (say) liberty of 
the press without regard to the manner and form laid down in earlier law 
would not be a law respecting the constitution powers or procedure of the 
legislature. Trethowan’s case, it will be remembered, concerned such a law 
since the entrenchment in issue was of the upper chamber of the legislature. 
On other grounds, however, Dr. Lumb argues that there exists power to 
introduce entrenchments quite apart from the power given by section 5 of the 
Colonial Laws Validity Act, so the restrictive wording of that section is not 
after all fatal to the introduction of constitutional rigidities other than in 
relation to the structure of the legislature. In fact, if it can be argued on 
general grounds that particular objects such as liberty of the press can be 
protected-by creating a special procedure or set of legislative elements for 
dealing with them (a two-thirds majority or a referendum provision for 
example), a subsequent attempt to ignore such procedures by simple repeal 
might in effect be regarded as an attempt to restore the powers of a different 
set of legislative elements in relation to the issue in question and to that extent 
might be considered as an attempt to legislate about the powers and procedure 
of the legislature. The question whether a power to introduce entrenched 
provisions exists both under and independently of section 5 of the Colonial 
Laws Validity Act is not without importance since the Statute of Westminster 
may on some future occasion be applied to the states. 

The much debated question of the stage at which the courts may properly 
intervene in legislative proceedings to enforce constitutional requirements about 
the form of legislation, was discussed in the recent case of Clayton v. 
Heffron. Dr. Lumb cites a passage from the majority judgment in that case 
in which a distinction is drawn between judicial relef after the law in question 
has been enacted and is impugned, and intervention by injunction at an earlier 
stage. The force of this distinction rests upon respect for the principle of 
nonintervention in legislative proceedings. Dr. Lumb mentions this as “a 
major principle of constitutional law.” Yet if the argument as it hes 
developed since that principle was formulated is valid the principle is 
question begging. The dictum cited from Clayton v. Heffron indicates that 
what may be in issue is whether certain proceedings possess the character of 
legislative proceedings. On the assumption that the court had Jurisdiction 
they thought thet it “must enter upon an inquiry into the lawfulness and 
regularity of the course pursued within the Parliament itself in the process 
of legislation.” For “the framers of a constitution may make the validity 
of any law dependent upon any fact, event or consideration they may choose 
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and if one is chogen which consists in a proceeding in Parlament, the courts 
must take it under their cognizance In order to determine whether the 
supposed Jaw is a valid law.” There is a conflict of principles here and tt 
will become more important as constitution makers increasingly desert Dicey’s 
Westminster mode] and adopt procedural requirements as constitutional 
guarantees. 

Lumb and Sawer make useful complementary reading and tt is no criticism 
that both in different ways leave one asking at certain points for more. One 
irrelevant query by way of postscript: what is the origin of the Australasian 
habit of omitting the definite article when referring to “the Cabinet”? 


Grorraxy MARSHALL. 


Tar New COMMONWEALTH AND ITs CoNstTIrroTIons. By S. A. DE 
Sarm, Professor of Public Law in the University of London. 
[London: Stevens & Sons, Ltd: 1984. xvi and 802 and (index) 
10 pp. £2 5s. net.] 


Proresson vs Sverre here gives a general analysis of the constitutional forms 
which have accompanted political changes in the new Commonwealth countries, 
that is, mainly territories that have become independent since 1957, especially 
in Africa. The book is addressed by a lawyer to students of politics as well 
as students of constitutional law, and is not concerned overmuch with history, 
sociology or economics. In fairness to both author and reader it should be 
noted that the law is stated down to September 1968, though certain later 
developments are discussed in an appendix, notably the republican constitution 
of Nigeria. 

The first chapter is a courageous attempt to analyse the basic rules of 
membership of the Commonwealth association, and to describe the present 
Commonwealth in action, the motives (if not ideals) behind the continuance of 
the association, and the various fields of practical co-operation. Chapter 2 
sets ont to describe the typical movement from dependent status to self- 
government. Since “internal self-government” is not a legal term of art, 
this process can only be described with reference to concrete examples. ‘It 
may not be altogether fortunate that the Federation of Rhodesia and Nyasa- 
land and its component parts were chosen as the main ilustration, since 
the Federal scheme was from the start doomed to early failure. However, 
the object of this study is a transient process anyway, which will soon become 
Commonwealth constitutional history; and so perhaps Rhodesia was as suitable 
an example es could be taken if (as is obviously the case) the author himself 
wes knowledgeable and interested in it. There are more comprehensive 
comparisons in the latter part of the chapter, from which the student will 
derive most benefit if he first reads Sir Kenneth Roberts-Wray’s lecture in 
Ohanging Law in Developmg Oowntries (edited by J. N. D. Anderson). 
Readers who have profited by Professor de Smith’s articles on “ Westminster’s 
Export Models” and Bills of Rights in Commonwealth countries, will welcome 
the Inclusion in this book of revised and expanded versions. There is also a 
useful chapter on the various methods that have been devised for safeguarding 
the rights and interests of minorities. 

In an outline on federations, Professor de Smith says that no new lessons 
have been learnt yet. The 1960 constitution of the Republic of Cyprus (well 
summarised here) is very complex and very rigid, the best modern example 
of a constitution which contains provisions (the “basic principles”) unalter- 
able by any procedure. It was, however, the product of lengthy discussions 
and formal agreements by all the interested parties, and it could have worked 
for some years longer if good will had been present on both sides. (Perhaps 
it should be mentioned that the British sovereign bases are not included ty 
the Republic of Cyprus.) 
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Some may find the chapter on presidential régimes the most interesting and 
depressing, as foreshadowing what may ultimately be the most important 
development. (After “Constitutonaliem” we now have various forms of 
“Presidentialism.”) Two quotations may serve to illustrate some of the 
problems here, though they should be read in their context. “In a recent 
survey of nineteen tropical African states which had become independent 
since 1957 it was pointed out that in only four of them was there still a 
significant opposition party. In none of them did an opposition party have 
any real prospect of achieving political power by constitutional means in the 
foreseeable future” (p. 280). “When Uganda became independent in October 
1962, the word ‘Ugandan’ wag scarcely known; an African citizen would think 
of himself as a Muganda, a Munyoro, a Tesot, a Karamojong” (p. 286). 

A large amount and wide range of information is digested clearly and 
accurately. The commentary is objective, sympathetic to the needs and 
aspirations of emergent peoples, yet free from anti-British prejudice. The 
book will be an indispensable manual for students of law and political 
science (and their teachers) who during the next few years choose this 
complex but fascinating topic for their studies. Professor de Smith says 
that the book was written in great haste owing to the everchanging situation, 
but tt does not show signs of hasty production. If the learned author does 
repent, tt will not be at leisure but at the prospect of having to prepare 
further up-to-date editions, probably on the loose-leaf system. 


O. Hoop Punas. 


Tax ConstrroTion oF Inpu. By Trimax Kersuna Torr, 
Principal, Government Law College, Bombay. Second edition. 
mbay: Popular Prakashan. 1968. xxii and 614 pp. 

-17.50 net.] : 


To write a short book on the Indian Constitution now seems to be an 
impossible task. Mr. Tope’s textbook is of relatively modest dimensions by 
current standards, but it has increased in sire by nearly 200 pages since its 
first edition. It is a straightforward lawyer-like commentary on the constitu- 
tion, with a seasoning of political science but only a meagre ration of recent 
political end administrative practice; a long chapter entitled “Co-operative 
Federalism” omits to mention the National Development Council and the 
Planning Commission. There is a not wholly felicitous discussion of the 
part played by conventions in the Indian Constitution, a discussion which, 
however, is interesting because of the author's wide conception of the 
President's personal discretionary powers. The text maintains a reasonable 
balance between the several aspects of the field of study and is not over- 
weighted by the case law on fundamental rights. Thirty leading constitutional 
cases are digested in an Appendix. l 

For Indian university law students, to whom it is primarily addressed, 
this should be a sound and serviceable textbook, though the avaltlability of 
Jain may now ‘diminish its attractions. Any English student who seeks an 
introduction to Indian constitutional law will find in it a good deal of useful 


information. 8S. A. ma Surre. 


Tur Commence POWER IN CANADA AND THE UvwnrreD States. By 
ALEXANDER SuaTrH. [Toronto and London: Butterworths. 
1968. xl and 504 pp. (with index). 5 gns. net.] 

Ix their original formulation, the commerce powers included in the Constitu- 

tions of the United States and Canada seemed perhaps to be not very 

different in extent, although varying considerably in actual form. Yet, as is 
well known, the Judicial interpretation placed upon each has shown a marked 
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disparity in the attitudes of the courts having jurisdiction in the two 
countries. Professor Smith quotes the words of F. R. Scott in an article 
published in 1951: “In the United States, a looser federation was unified by 
the Judgments of a Marshall, while in Canada a stronger union was decentra- 
Used by a Watson and a Haldane.” The United States Constitution, clearly 
federal, with the residue of power left with the States, has certainly taken 
on a number of characteristics more usually found in unitary Constitutions, 
and this has, in Professor Smith’s view, largely been the result of the work 
of the Supreme Court in interpreting the commerce clause so widely. The 
Canadian courts, and particularly the Judiclal Committee of the Privy 
Council, on the other hand, have acted in a reverse manner. As Viscount 
Haldane once stated during the arguments in the famous Board of Oommeroe 
Case [1922] 1 A.C. 191, “ [the commerce powers] can be exercised so as to 
interfere with a provincial right only if there is some paramount Dominion 
purpose as to which they are applicable.” 

The author of this interesting volume believes that the judicial develop- 
ments in interpreting the Canadian commerce power have been regrettable. 
He considers that whereas Congress has gained in authority through its 
implementation of the power, the authority of the Canadian Parliament has 
been conversely eroded. The object of this book, therefore, is to relate the 
American experience to that of Canada, and to encourage Canadian lawyers 
towards a more liberal approach to the federal commerce power. Professor 
Smith submits that with the demise, so far as Canada is concerned, of the 
Privy Council, the Supreme Court of Canada is now well placed to rethink 
{ts attitude towards the commerce power, and that the time Js thus ripe 
for a more fruitful development of the law. Already he belleves there are 
signs from one or two of the most recent cases that change is on the way. 
After a short introduction, the book is divided into two parts, one on the 
development of the law in Canada, and the other, a somewhat longer section, 
on that in the United States. The latter part does not really provide much 
thet has not been written before, nor does the author suggest that it is 
intended to do so, but it is a refreshing reappraisal of the law, carefully and 
interestingly expounded. Altogether this is a most useful comparative work, 
clearly argued and persuasively written. D. C. M. Yanır. 


ADMINISTRATIVE Law: Tor Inrorwar Process. By Prree Wott. 
[Los Angeles: University of California Press; London: Cam- 
bridge University Press. 1968. 208 and x pp. 40s. net.] 

Tas little book by a political sclentist is a critical examination of the methods 

by which many of the federal administrative agencies in the United States, 

such as the Inter-state Commerce Commission and the Federal Trade Com- 
mission (nine agencies are referred to, by inttlals, translated on p. 8), arrive 
at determinations of disputed matters coming before them. In this country 
there has been a tendency towards the judicialisation of disputes; if the 

General Tribunal advocated by the “Justice” Report (The Oiticen and The 

Administration) is eventually brought into being, this will take that process 

a stage further. According to the present book, however, the trend in the 

United States seems to be away from judicial process and towards greater 

informality. Disputes are frequently decided without any formal hearing at 

all, merely “on the papers,” but usually after an informal conference. 

In many circumstances in the United States, the Administrative Procedure 
Act of 1946 applies and this, as the author says (p. 187), “alds directly in 
implementing the standards of natural justice,” but the due process of the 
Fifth Amendment does not require formal procedure, and there is an exten- 
sive area of administrative determination where the A.P.A. does not apply. 
This book is primarily concerned with that Informal area, dealing mainly with 
“application cases” (for licences, certificates, etc.), “complaint cases” 
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(brought “by one private party against another for a violation of the law, 
or because the agency itself feels that corrective action must be taken”: see 
p. 104) and “the pure administrative process,” where decisions are made 
without any right to judicial review, such as claims for benefit of a variety 
of kinds from the Veterans Association (see p. 147). The book covers this 
new ground in an interesting and authoritative manner, and provides valuable 
comparative material for a study of our own governmental processes. 


J. F. Gaon. 


CRIME AND THE Canammat Law. By Barnara Wootton. [London: 
Stevens & Sons, Ltd. 1968. viii and 118-pp. 21s. net.] 


Tae Macisteatrs’ Courts. By F. T. Gus, LL.B. [London: 
Stevens & Sons, Ltd. 1968. viii and 229 and (appendices and 
tables) 20 pp. 22s. 6d. net.] 


Livr Woorrow’s book reproduces the Hamlyn Lectures for 1968, and is 
subtitled “Reflections of a Magistrate and Social Scientist.” As she herself 
points out, she is the only layman (or woman) who has yet given lectures 
under this trust; but her prominence in the field of social science, whose 
boundaries would appear to be indefinable, no doubt accounts both for the 
invitation to lecture and an approach to her subject which is unlikely to be 
shared by all lay magistrates. For she discusses fundamental topics in 
criminology, to use another indefinite term, namely, the ceuses of crimes, 
whether the function of the court is penal or preventive, the mentally abnormal 
offender, and sentencing policy in a preventive system. 

It would clearly be impossible in the course of this review to discuss 
adequately a tithe of the problems which the author poses But her discussion 
of the function of the courts raises, questions of interest to lawyers. Much 
of her criticism of the excessive formality of the superior courts, of the 
unnecessary handicaps under which juries sufer, and of some of the less 
desirable aspects of. advocacy, may be conceded, and indeed breaks no new 
ground. However, her suggestion that the place of historical truth in the 
legal process is secondary, tounded on the remarks of two lawyers in the 
House of Lords in a different context (pp. 88, 84), is not acceptable legal 
doctrine. ‘ y 

But the lecturer raises a more radical problem when she propounds a 
choice between the punitive and the so-called preventive concept of the 
criminal process. She seems to identify the punitive concept with the 
historical relationship between crime and sin or conventional morality, and 
the preventive with a system whose primary purpose is to prevent the 
occurrence of offences, apparently on the basis that they ere antisocial 
(pp. 40, 46). The former concept involves mens rec as an clement in offences, 
while the latter does not. It is not clear how far the existence of mens rea 
will be relevant to treatment in a preventive system, though to describe an 
act or omission as anti-social presupposes a breach of some moral standard, 
even if it is only the need for consideration of other people’s interests. As 
Lady Wootton favours a preventive system, she sees no reason to deplore 
the extension of crimes of strict ability (pp. 41, 51). Presumably those who 
favour the punitive system see no reason to approve such an extension, and 
certainly her earlier suggestion of allowing the concept of responsibility to 
“wither away” ( (1960) 76 L.Q.R. 224 at p. 288) has met with considerable 
opposition, some of which is summarised in a recent article ( [1964] Crim L.R. 
96 at p. 104). As a reconciliation between these opposing opinions seems 
improbable, there is no early prospect either that all crime will tmport mens 
rea or that all crime will involve strict liability. Lady Wootton realises that 
there are other difficulties, such as those of definition, In suggesting that all 
crime should immediately be transferred to the category of strict lability 
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(pp. 56, 57). Indeed, in the face of the impracticable nature of such a sug- 
gestion, one wonders whether her main proposition was advanced only as an 
academic exercise. The existing division between these two categories of 
crime is largely haphazard, depending on historical causes, the obscure draft- 
ing of Acts or statutory instruments, and judicial interpretation reflecting 
differing conceptions of policy. Perhaps one may hope that in future 
legislators will state in unequivocal language whether they are creating crimes 
of strict liability or not; and also, if the liability is strict and not absolute, 
what defences are available to the accused. 

Mr. Giles’s book was first published in the Penguin series, and, perhaps 
as a consequence of its recommendation to new magistrates by Lord Goddard 
when Chief Justice, it went through two more editions, but it now has the 
dignity of stiff covers at a stiff price. The book, which has been brought up 
to date and expanded, is designed to explain the procedure of magistrates’ 
courts to novitlates in the criminal law, end it does so successfully within 
its limited compass. Mr. Giles was the clerk to a metropolitan magistrates’ 
court, and is thoroughly conversant with his subject, though not as an 
adviser to lay magistrates. His style is simple and clear, but occasionally 
brevity seems to distort his statements, as with reference to the Sovercign as 
a witness (p. 78) or the corroboration of children’s evidence (p. 75), and his 
advice on textbooks (p. 227) might not commend itself to the present 
generation of law teachers. 

The author is not much concerned with controversial subjects. Thus, 
though he devotes some consideration to civil proceedings (pp. 2-4, 85-42, 
201~226), he does not consider whether it would be desirable to transfer all 
the magistrates’ civil jurisdiction to the county courts. This change might 
have the advantage of relieving lay magistrates of attempting to assimilate 
anything but the elements of criminal lew, and of removing domestic and 
other civil matters from the atmosphere of what is still, in all but name and 
theory, the police court. It is true that the employment of judges of county 
courts as Divorce Commissioners might involve complications in matrimonial 
cases, and that modes of execution of Judgments and orders would require 
adjustment, but these and other difficulties should not prove insurmountable. 
In any reorganisation of jurisdiction, it would appear to be a rational course 
to concentrate before a local tribunal all civil matters which are not dealt 
with by the superior courts. G. D. Noxaus. 


Tax HAaBrruaL Prisoner. An Enquiry by the Cambridge Institute 
of Criminology. Carried out by De. D. J. WEST, M.D., D.P.M., 
Assistant Director of Research. [London: Macmillan & Co. 
1968. x and 125 pp. 25s. net.] 


Tue SHORT-TERM Prisoner. A study in Forensic Psychology. By 
R. G. ANDREY, M.A., PH.D. With a Foreword by PROFESSOR 
Hermann Mannuem. [London: Stevens & Sons, Ltd. 1968. 
xxii and 162 pp. (with bibliography and index). 28s. net.] 

Accoapnre to latest figures, the number of delinquents at present detained in 

Her Majesty's prisons, circa 81,000, is three times as high as it was before 

the war and represents an increase of more than 10,000 in the last seven 

years alone. Despite the addition of twenty-two new establishments in the 
last few years, available space is utterly inadequate to cope with such 
numbers. In fact, now that a proper “building programme” for the prison 
service is on, we shall all become spectators to a thrilling race between the 
rate at which new prisons can go up and the increase in the number of men 
and women already queuing up to go into them. Despite officlal optimism, 
elementary mathematics suggest that it is by no meens certain yet that the 
buildings will ever get thelr nose in front of the human beings. The Home 
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Secretary has recently expressed the hope that the worst aspect of over- 
crowding, the appalling system of sleeping three-in-a-cell, barely justified as 
a stop-gap measure during the war, but now involving no less than 7,500 
men, might be eliminated by 1967, but this was obviously arguing from 
static figures. If, as seems possible, or even likely, the increase in prison 
inmates continues for some time to grow at the present rate, it is anybody's 
guess, or a piece of higher mathematics, to say whether the position can ever 
be “stabilised,” ag it is called, even forgetting the possibility that some of 
the oldest, biggest prisons, which were condemned already before the war, 
might in the meanwhile literally collapse. 

Something, therefore, will clearly have to be done to reduce the number 
of law-breakers sent to prison, and very soon. It suddenly looks as if those 
champions of penal reform, who have long been arguing the more or less 
indiscriminate use of imprisonment for all kinds of different people and all 
sorts of different offences does more harm than good, may get part of what 
they want, and have failed to achieve on the grounds of reason and humanity, 
for simple reasons of brick and mortar. Individualisation, careful pre- 
sentence examination of offenders, and a far more selective choice of 
alternative constructive methods may come as a matter of bedrock necessity, 
all penal theory apart 

Since it is the short-term prisoners (by their number) and the habitual 
offenders (by the length of thelr sentences) who figure particularly promin- 
ently among the prison population at any given time, the two investigations 
now under review, though necessarily on a small scale, are particularly timely. 
Both. try to identify and separate, on the basis of intensive questionnaires, 
case studies and psychiatric tests, groups or classes now normally sent to 
prison for whom alternative treatment might. be practicable and at least 
equally, if not more, effective. Dr. Andry, who is one of the fortunately 

number of psychiatrists who specialise in the study of the criminal 
mind, has had in one sense the more difficult task, for prisoners sentenced to 
six months or less number some 25,000 a year, so that any sample he might 
have used will only be a minute fraction of what, for the very reason of 
its short stay, is the most elusive part of the prison population. In fact, his 
single-handed inquiry was from the very outset unable to complete its original 
purpose, ‘which was to hypothesise, on the basis of post-release behaviour, 
about the likely results of sentences other than imprisonment, for the simple 
reason that among the hundred or so men originally interviewed on the basis 
of a very complex yet somewhat naivo questionnaire, nine out of ten could 
not be traced or persuaded to provide further information later. Another 
serious problem confronting Dr. Andry’s quantitative analysis was the virtual 
absence of any common factors covering short-term prisoners except thelr 
short-term sentence, so that the attempt to interpret the figures of the 
various percentage breakdowns bears a somewhat abstract air. 

Dr. West, with the resources of the Cambridge Institute of Criminology 
behind him, was able to rely far more on individuel case histories. In fact 
a substantial proportion of the hundred habitual offenders, who were the 
“raw material” of his investigation, are fully enough documented to bring 
the reader face to face with the needs and problems of identifiable human 
beings. His inquiry, which should be studied as a model of its kind, was 
based on two groups: a sample of fifty men who had been sentenced to 
preventive detention and another batch of fifty recidivists serving imprison- 
ment at Wandsworth, chosen because their past prison records showed at 
least one substantial gap of three years or more. It waa hoped that, by 
investigating the circumstances and reasons for such intermissions, it might 
be possible to establish what keeps otherwise persistent offenders out of 
trouble at least for a while. 

As it turned out, the apparent “interludes of honesty” did not, on closer 
investigation, prove to be quite as interesting or promising as might have 
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been thought. Almost half of the gaps had to be classified as “false” in 
the sense that, though frees of criminal convictions, they were demonstrably not 
“crime-free” periods, and even some of the others coincided with obvious 
special circumstances, such as service in the armed forces. Still, what remained 
did suggest that the establishment, albeit temporary, of some stable human 
relationship, usually of a rather dependent kind, tended to bring about a 
ceasation of crime in a considerable number of otherwise persistent offenders. 
This finding is significant as soon as it is seen in the context of the over-all 
picture of the personality of the habitual criminal as Dr. West believes it to 
emerge from his Inguiry. Unlike the short-term prisoners, both groups here 
under investigation showed striking similarities both in the kind of crimes 
committed over, and over again end in thelr motivation, as well as in the 
personal characterisation of the men involved. As is known to all familiar 
with the day-to-day work of the criminal courts in this country, it is not 
the powerful crooks, whose well-planned, large-scale operations present the 
most serlous threat to the community, who are likely to be in and out of 
prison and eventually end up with a sentence of preventive detention. Dr. 
‘West's random sample confirms that the habitual criminal mostly found in 
our prisons is the persistent offender against property, whose rather crude 
housebreaking or thieving activities rarely involve the value of as much as 
£100 at any one time. A man may casily go to preventive detention for 
very small-scale offences, provided he has committed them often enough; many 
of them are feckless characters, so inadequate that they have Httle foresight; 
they cannot profit much even from their long experience in crime, a fact 
which induced a member of the Court of Criminal Appeal recently to say to 
a man in the dock: “You don’t seem to be able to commit even a crime 
properly.” 

According to Dr. Wests findings, es many as a third of the offenders 
clatmed as habitual are suffering from “mental illness of considerable 
severity,” while the great majority is unable “to function adequately in the 
role expected of responsible adults.” 

If the habitual offenders who crowd our prisons are not, generally, of 
the dangerous, aggressive type constantly in violent conflict with the forces 
of order, but often the most ineffective members of the community who, by 
mental equipment or character, have found themselves inadequate to cope with 
the circumstances in which they are placed and therefore tend to return to Jall 
at regular intervals for lack of anything better, it would seem absurd to 
keep them in high security prisons. Such treatment is likely to make them 
more helpless and dependent than ever and to increase their neurotic tenden- 
cies, and will probably cost more money than they would ever get together by 
stealing. That the overcrowding of prisons with the wrong type of inmate 
makes, in turn, impossible the complex therapeutic treatment and effective 
after-care upon release for those who would benefit from it need hardly 
be stressed. 

Both Dr. Andry and Dr. West are convinced, as a result of thelr investiga- 
tons in different fields, that it is possible to predict, with some assurance, 
which offenders might be suitable for treatment other than the conventional 
prison sentence. Dr. Andry is certain that imprisonment is unnecessarily 
severe for many now subject to short-term sentences and thet, in addition to 
probation homes and hostels, reconstruction and detention centres from which 
the inmates might go out to work, especially if coupled with an obligation to 
make restitution for the damage done, might prove a more satisfactory (if 
not necessarily, at least in the short run, a cheaper) solution for many cases. 
Dr. West, too, advocates some form of hostel even for babitual offenders, at 
least for that numerically important section which he describes as “ inade- 
quates” who might benefit from a degree of “mothering”; he believes that 
other habitual offenders now held in prison or under preventive detention 
require hospitelisation. 


248 THE MODERN LAW REVIEW Vor. 28 


An essential prerequisite for any scheme to reduce the prison population 
and the high degree of recidivism which causes present overcrowding is, of 
course, as both these books stress, a thorough psychiatric pre-sentence 
examination of offenders. To evolve tests which are suitable for classification 
according to mental types and cheracteristica, and to find sufficient trained 
specialists to apply them so that they carry conviction in the courts, may not 
be easy; it will also be costly. Still, it will almost certainly be cheaper, 
and more practicable within the near future than any alternative. 

And anyway—what is the alternative? 

H. A. Hasoarracamr. 


Tue PENAL Copes or NORTHERN NIGERIA AND THE SUDAN. ALAN 
GLEDHILL, M.A., LL.D., I.C.8. (Retd.) [London: Sweet & Max- 
wel, Ltd.; Lagos: African Universities Press. Law in Africa, 
Number 8. 1968. lii and 778 and (index) 42 pp. £7 7s. net.] 


Tnx Penal Codes of the Sudan and of Northern Nigeria are largely identical, 
and are successive modifications of Maceulay’s Indian Penal Code. The 
publahers have taken advantage of this to produce a work, sure of a welcome 
in both East and West Africa, by a man who for many years, as Judge of 
the High Court at Rangoon, administered the Code in tts original form. 
In many respects this book is an outstanding success. The major part is 
taken up with a section-by-sectlon commentary on the Code, which is both 
thorough and lucid Professor Gledhill is obviously aware of the needs of 
practitioners in these territories: he does not hesitate to include information 
not generally found in a book of this type—for example, as to the symptoms 
of the majór types of mental fllness—which experience has taught him to be 
needed by practitioners and not readily available to them elsewhere. 
The outstanding virtue of the book is its treatment of case law. Inevitably 
the great majority of reported cases on the Code are Indian, and for many 
users of this book access to reports of those cases will be impossible. Many 
of the African decisions cited are unreported. Professor Gledhill overcomes 
` these difficulties by incorporating sparkling epitomes of many hundreds of 
cases in this text. Even an examination candidate would surely be charmed 
by problems which begin: 
“A was a coffee-house keeper; Z was a disreputable person, in poor 
physical condition due to fever and excessive drinking, with a talent for 
amusing people by malicious songs .. .” or : 
“A was married to a girl of eight; he was annoyed by her leaving the 
bouse and gaddmg about .. .” 


ust be on a point of presentation. Is it too much 
the series of {llustrations at pp. 488-484, all involving 
be set out in separate paragraphs, or at least that 
? The present effect is confusing to the reader. 
The discussion in General Part of criminal law is inevitably short, 
but is very well done. The section on Attempts at pp. 70-75 is a particularly 
good short account of the problems involved. But why, here and elsewhere 
in the book, are references made to the 1952 or Entirely New Edition of 
Kenny when the relevant passages are unchanged two editions later? 
Professor Gledhill makes reference to Engish law when this helps to 
illuminate the meaning of the Code, but wisely resists the temptation to make 
comparisons for their own sake. On a few occasions these English references 
may mislead the reader: the views of the Royal Commission on Capital 
Punishment on the question of insanity are perhaps misrepresented at p. 86; 
at p. 476 the author gives the impression that until 1957 the defence of 
provocation was only avaflable in cases where a wife was caught in or 


3 
wd 
gz 
R. 
A 
gi 


Maxon 1965 REVIEWS 249 


confessed to adultery; and more could be said in the discussion of provocation, 


with in strict numerical order, resort to the Table of Statutes is necessary 
whenever the reader wishes to pursue a reference. 


of Consent is discussed at p. 81, with references to section 89 of the Codes, 
which list certain essential features. of valid consent. At this stage there are 


a reference to its discussion in the text. And finally, in connection with rape, 


Not having access to the official text of the Codes, your reviewer find- this 


The next edition will also have to take notice of the important constitu- 
tional changes in Nigeria in recent years. Some of the treasons discussed in 
the present work-are clearly obsolete, but there is no mention of the changing 
constitutional background. 

In short, a most readable and lucid exposition, marred by grave faults of 
Sarah poly: J. D. McCrrax. 


Tae CRDONAL Law AND PROCEDURE or Lacos, Eastern Niarn 
AnD WesTran Nicrnia. By Sm Lions Berrr and lan MeLEAxN. 
ndon: Sweet & Maxwell, Ltd. 1968. lxxiii and 985 and 

index) 56 pp. £7 7s. net.] 
Tus study of the statute law relating to crimes, criminal procedure and 
évidence in the Federation of Nigeria, other than the Northern Region thereof, 
is closely modelled on Archbold. In their desire to avoid a repetition of what 
is already contained in Archbold and is applicable also in Nigerian law, the 
learned authors have omitted any extensive treatment of those statutory 


and academic students of the Jew will appreciate, is that frequent and full 
reference is made to Nigerian decisions on the interpretation and application 
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of the relevant Acts. This has been done, not only so as to assert the pre- 
eminence of Nigerian precedents in Nigerian courts, but also to ensure that 
the application of the statutory rules is illustrated, wherever possible, by 
reference to Nigerian circumstances. 

In a book which already includes, with tables and index, over 1,060 pages, 
it might seem ungracious to suggest that the authors might have given us a 
more extensive commentary on the Nigerian Evidence Act, but in comparison 
with those parts of the work deeling with the criminal law and procedure, the 
commentary at this point is relatively sparse. This is particularly to be 
regretted where circumstances and problems peculiar to Nigeria are concerned, 
as with the ascertainment of “native law and custom” The commentary 
on the Nigerian statutes is preceded by a general introductory note of 
considerable value, which reviews in particular the vexed question how far 
decisions of English courts on the Jaw in England are applicable and autho- 
ritative, with or without modification, in Nigeria. The Nigerian Criminal 
Code contains no express provision regarding this, such as is to be found 
in the penal codes of East Africa, but the general assumption of the Nigerian 
courts has been that no reference is to be made to the law of England in 
interpreting provisions of the code which are designed to be exhaustive, | 
but that reference to the Jaw of England may be helpful and in some cases 
essential, apart from this point, in order to determine the meaning of the 
words included in the code. 

This is a valuable work of reference which we trust will provoke the 
appearance of many similar treatises in other branches of the law. 


A. N. Axrorr. 
Tae Homicipr Acr. By CueistorHer Horus. don: Victor 
Gollancz, Ltd. 1964. 144 pp. (with appendices and index) 


18s. net.] 


Me. Horus, as a Conservative Member of Parliament from 1945—55, played a 
leading part in the movement for the abolition of capital punishment. To 
the reviewer, who long ago lost any belief in the uniquely deterrent effect of 
capital punishment but has not yet become convinced of its moral iniquity, 
the book seems best described in Lord Gardiner’s words in the foreword as 
a “calm and Interesting analysis of the effects of the Homicide Act.” Here 
there are no tirades against the judiciary; but one purple passage (and that 
in the conclusion) “The English have a curious hankering after brutal, 
physical punishments. . . . It is not merely for the sake of twelve murderers 
or five murderers that we call for abolition, but for the spiritual purging of a 
nation.” 

The first section of the book (Chaps. 1-4) outlines the history of legislative 
restriction of capital punishment, the establishment and report of the Gowers 
Commission and the polttical considerations which led to the passing of the 
1957 Act. The rest of the book is devoted in the author’s words to considering 
“whether there is any reason to think that the Act by a happy chance has 
hit on the right solution and does now punish with death just the sorts of 
murders for which death is a deterrent and whether the Act has introduced 
any other evils or benefits into our penal system.” Discussing murder in the 
course of or furtherance of theft Mr. Hollis argues convincingly thet the law 
is too complicated and that it has not proved possible that Justice should at 
any rate be seen to be done as between case and case. At p. 69 in connection 
with the Hounslow Footpath case the author quotes the assurance of the 
Attorney-General that the words “in the course of [sio] the furtherance of 
theft” could not apply to a murder that only took place after the theft 
was completed. Even in a book such as this, intended for the general reader, 
some reference to Jones (1959) who was convicted of capital murder although 
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he had technically completed the theft of the money from the safe before he 
was discovered by the shop-manager whom he Killed would surely not have 
been out of place. 

‘When examining in Chapter V the other conditions necessary to ground a 
charge of capital murder Mr. Hollis uses language calculated to bring comfort 
to the believers in the uniquely deterrent effect of hanging: “the result of: the 
Act has certainly been that in some murders the murderer has been careful 
to use other means than that of the gun.” However, after quoting the 
decreased percentage of killings by shooting since 1957 he continues, “How 
far at all the Act was the cause of this change of habit, it is obviously 
Impossible to say” (p. 74). Should anyone feel inclined, despite the unrelia- 
bility of these figures arising from the smallness of the numbers Involved, to 
suggest they provide evidence of the deterrent effect of hanging, what is to 
be made of the figures quoted by Mr. Hollis showing an increase since 1957 
of murders where robbery was the motive from 14°8 per cent. to 20-7 per cent. 
(Home Office Research Unit, “Murder,” Table 85)? In this same chepter 
Mr. Holis asks why the decision to reprieve Smith, whatever the decision of 
the House of Lords, was not denounced by some purist as an improper use 
of the dispensing power. This, however, was not the first time the Home 
Secretary had acted this way—en earlier exemple is Beard’s case. The 
decision in the case of King (1968) as to what constitutes “a different 
occasion” for the purposes of section 6 no doubt appeared too late to be 
considered by the guthor. Finally provocation and diminished responsibility 
are discussed. The moral of both chapters is that “you are much more 
likely to get off lightly if you kill somebody nasty” (p. 99). 

. Shorn of the forbidding trappings of a textbook but sacrificing nothing in 
accuracy Mr. Hollis’ book should make cicer to all (lawyers and laymen) 
who read it the absurdity of the present halfway house. 


Pav Jacxsom. 


Tae Law RELATING to COMMERCIAL LETTERS OF CREDIT. By A. G 
Davis, LL.D.(Lond.) Solicitor. Third edition. [London: Sir 
Isaac Pitman Bros., Ltd. 1968. 80s. net.] 


Tux legal profession and the banking community ere fortmate in having at 
their disposal two particularly good textbooks on that difficult and compli- 
cated subject the documentary credit. The one under review and that by the 
late Professor Gutteridge, now expanded, and to some extent reconstructed, 
by Mr. Maurice Megrah. There is a substantial similarity in the approach 
and outlook of the two works, both being marked by a practical and com- 
mon-sense attitude to the subject and a shrewd appreciation of the all 
important effect of the case law; since this is a subject which has been 
entirely built up by the decistons. 

There are of course a number of sections of this subject in which the 
decisions are few or non-existent, and in which the practice of the banks 
is the best lead we have as to the rules likely to be laid down, though the 
now generally accepted set of rules entitled the Uniform Oxustoms and 
Practice for Oomeeroial Doownentary Oredits is likely, subject to some 
difficult points of construction, to go far in the development and clasaifica- 
tion of the law. Mr. Megrah’s exposition of these Jess well-known and 
regularised parts of the law in his editions of Gutteridge’s work1 has placed 
the profession under a considerable debt to him. Professor Davis sticks to the 
better signposted roads which after all lead to the places which are of most 
concern to the average business man. Moreover, his exposition is so clear 
and to the point, so much based on common sense and so full of easily 
understood pointers to the banker and importer that it has had no difficulty 


1 Bee my review of the 2nd ed., in (1956) 19 M.L.R. 559. 
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in maintaining its position. It is, I think, worthy of note that Professor 
Davis, then a student at the London School of Economics and Political 
Science, commenced his studies in this subject under the supervision of 
Professor Gutteridge who, I know from personal conversation, held his work 
in high esteem, and it is characteristic of legal camaraderie at its best that 
Professor Davis in preparing a new edition of his book from as far away as 
Auckland, N.Z., has been able to rely upon the advice and assistance of Mr. 
Megrah himself as to the recent “developments” in Britain (see Preface to 
the present edition). 

The earlier editions of this book have been reviewed in these pages in 
some detail,2 and I do not wish to repeat what was there said In spite of 
the lacunae in the established law already mentioned the main rules relating 
to commercial credits are well established, and the developments since 1954 
while not without Importance have not called for any substantial alteration 
in the text. The main innovation in the new edition has been the reorganisa- 
tion of the material in Chapter XI (“Performance by the Seller of his 
Obligations”) part of which has been put into a new Chapter XII (“Tender 
of Bills of Lading Under a Credit”). Some of the recent decisions, notably 
Renton v. Palmyra Trading Oorporation? and British Imes Industries v, 
Midland Bank, Ltd,‘ have underlined and to some extent elucidated the 
difficulties which arise in connection with commercial credits from special 
clauses in the bills of lading tendered under the contracts of sale which are 
being financed. Thus it is arguable, and Professor Davis so argues persus- 
sively, that since the Renton case it has not been safe for a banker to accept 
the tender of a bill of lading containing a strike clause, and it may well be 
that this reasoning covers tenders under cif. contracts generally. From a 
practical point of view therefore there is a good deal to be said for devoting 
a special chapter to the bill of lading. 

In his Preface to the new editions the author quotes from a review of the 
second edition in which the reviewer took him to task for concerning himself 
with cif. contracts on the ground that bankers “will not allow underlying 
contracts to impinge on their handling of credits.” Possibly to some extent 
in reaction against this but no doubt stimulated more by the decisions referred 
to abore, Professor Davis decided to maintain his position, and indeed to 
write his new chapter. In my own view he is right: the reviewer could no 
doubt cite in ald the tmportant decision of the Court of Appeal in the 
Coromandel Growndnuts case’ in support of this view and it is certainly 
true that that court took the view that a banker could not be expected to 
look into the terms of the contract which he was financing by granting the 
credit. But thet is not to say that bankers can ignore the general rules 
relating to cif. contracts; indeed the need to check that the terms of the 
bil of lading correspond with the requirements of the credit originates in 
the law of c.f. contracts, and it is generally accepted in the legal education 
of bank officers that a good grasp of the law relating to such contracts is an 
essential requirement. 

Further it is somewhat doubtful how far the Court of Appeal really 
intended to go in the Rayner case. As Professor Davis points out (p. 178) 
it has given rise to a good deal of discussion, particularly since the important 
decision of Devlin J. in Midland Bank v. Seymour ® the analysis of which 
provides a useful part of the new chapter. Profeasor Davis might have made 
even more use of this judgment, which provides, perhaps the clearest 
exposition of commercial credits to be found in the law reports. 


2 Bee (1941) 4 M.L.R. 299 and (1955) 18 M.L.R. 640. 

3 [1057] A.C. 149; [1056] 8 All E.R. 987. 

4 [1988] 1 Q.B. 642; [1088] 1 All E.B. 264. 

s Rayner d Oo. v. Hambros Bank Lid. [1948] K.B. 87; [1948] 2 All B.R. 04. 
_ 6 [1985] 2 Lloyd's Rep. 147. 
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Some of the new points which have arisen as to the relationship of buyer 
and seller (Chap. V) have come up for decision under c.f. contracts. Thus 
there has been litigation over the currency of the normel commercial credit 
in connection with which the type of transaction being financed is certainly 
a material factor.” The question of whether the provision of a documentary 
credit operates as payment which was discussed by Mr. E. P. Ellinger in a 
note in this Review 8 also calls for discussion in this chapter which has thus 
needed a good deal of revision at a number of points. 

I am glad to note that Professor Davis has continued to keep his eye 
on the American and Commonwealth cases and literature: indeed the decision 
of the High Court of Australla in Saffron v. Société Miniére Cafrika,® 
discussed at p. 50, is no doubt the most important case on the last-mentioned 
topic, that of payment by provision of credit, which has so far been given. 

In conclusion I note thet the publishers have found it possible to maintain 
the price at the 1954 level which is certainly a praiseworthy achievement. 


C. 


Tax Law OF INTERNATIONAL Warsrways, with particular regard to 
interoceanic canals. By R. R. Baxrer. [Cambridge, Mass: 
Harvard University Press; London: Oxford University Prees. 
1964. vii and 871 pp. 76s. net.] 


Ir is not often that a reviewer has the great satisfaction of coming across a 
work which towers far above the general run of literature and merits 
unqualified pralse and recommendation. Professor Baxter's book is such an 
exception, for it is characterised by immense learning, a complete command 
of documentation, a wealth of ideas and interesting observations, by the 
high academic standard of its discussion, suggestions and conclusions, by the 
language and style of the true scholar. 

This book “concerns itself with problems of the navigation [as opposed to 
the exploitation of the resources] of international waterways” (p. 1). These 
are defined as “rivers, canals and straits which are used to a substantial 
extent by the commercial shipping or warships belonging to states other than 
the riparian nation or nations” (p. 8). The term is intended to include the 
Panama Canal, although in 1956 the United States adopted the official poaltion 
that the Paname Canal was an “American and not an international water- 
way” (p. 48). The “inaccuracy” of the latter view is explained by the 
author (pp. 44, 807) who, incidentally, also refers to Mr. Dulles’ denial in 
August 1956 that in the course of the Potsdam Conference President Truman 
had suggested the internationalisation of the Panama Canal (p. 47). Since 
Professor Baxter’s book went to press, however, Mr. Robert Murphy’s 
memoirs have appeared under the ttle Diplomat Among Warriors (Collins, 
1964). On p. 840 et seg. he tells the remarkable story of Mr. Truman's 
“ favourite project,” viz. the “internationalisation of inland waterways,” and 
states explicitly that the President wanted the conference “to consider the 
permanent internationalisation of all inland waterways, even the Panama 
and Sues Canals.” Was the official American attitude of 1956 perhaps also in 
a factual respect inaccurate? 

In the second chapter which is the longest (pp. 50-148) the learned author 
turns to a discussion of the various methods of organising the operating or 
supervisory authority. He distinguishes five such methods: administration 
by a private company, by a foreign sovereign, by the territorial sovereign, 
through international co-ordination, through international commissions. The 


T Cf. Pavia & Oo. v. Thurmann-Nielson [1982] 2 Q.B. 84. 
8 Bee (1961) 24 M.L.B. 580. 
9 (1958) 100 C.L.B. 281. 
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author’s very carefully formulated conclusions suggest that internationalisa- 
tion, “not infrequently suggested as a panacee for the political difficulties 
to which a particuler waterway has given rise” (p. 145), will have to be 
“viewed with an appropriate mixture of skepticism and realism” (p. 148). 

The third and fourth chapters deal, respectively, with the passage of 
ships through international waterways in time of peace and in time of war. 
Among the many important matters which the author explores with so much 
care and acumen there is his rejection of the view that rights of free naviga- 
tion may be acquired only by treaty. The rights of non-signatories are put 
on the footing of a theory of dedication (p. 182). This sounds attractive 
and would perhaps make even better sense if tt were possible by a broed 
comperative approach to draw an analogy from the private law relating to 
roads. Another aspect to which the reader’s specific attention should be 
drawn is the Mluminating discussion of -Israel’s right of passage through the 
Sues Canal (p. WI et seq.). 

The fifth chapter, headed “ Legal Controls in the Fiscal Sphere,” discusses 
the principles governing the imposition of charges for the passage of ships. 
These principles are an emanation of the fundamental rule emphasised by 
Professor Baxter throughout his work, according to which an international 
waterway must “always be free and open... to every vessel . . . without 
distinction of flag.” They demand, in particular, fiscal non-discriminaton 
and reasonableness of rate. The significance of the materiel collected and the 
points made by the author far transcend the relatively narrow field of inter- 
national waterways and deserve the close attention of all those interested in 
the commercial law of nations. 

While the sixth chapter is primarily concerned with such labour problems 
as arise in the operation of an international waterway and is therefore some- 
what technical in character, the seventh and finel chapter reviews the far- 
reaching problem of the international administration of international canals. 
A closely reasoned argument leads Professor Baxter to the conclusion that 
“the gradual development of a body of customary international law applicable 
to these waterways may hold out greater hope of maintaining free passage” 
than “internatonalisation” or “neutralisation.” But he also thinks that 
codification of the rules of customary international lew would be a useful 
step, and he has made a weighty contribution to it by adding an Appendix 
with seven articles on the navigation of international canals which attempt 
to state the law. È 

In sum, this is a book of the highest quality which it is a pleasure to 
read (notwithstanding such rare flaws as “prorated” or “transiting,” — 
pp. 284, 247, 810 and passin) and which for many years to come will 
constitute the principal source of enlightenment in the field. 

F. A. Mixx. 


Asian ÀFBICAN LEGAL CONSULTATIVE COMMITTEE: FTH SESSION. 
_ Rangoon, 1962. [New Delhi: Secretariat of the Asian African 
Legal Consultative Committee. 1968. iii and 189 pp.] 


Ar present much is being heard in international legal circles of the approach 
of the new, is., the Afro-Asian, states to international law. The publications 
of the Aslan African Consultative Legal Committee might be expected to 
provide useful evidence of the views of these countries, or of international 
lawyers working in them. Unfortunately, however, the membership of the 
Committee is highly selective and it would be dangerous to assume that the 
records of any of {ts conferences represent current opinion on international law 
in Afro-Asia. The Committee consists of members from Asia, Burma, Ceylon, 
India, Indonesia, Japan, Pakistan and Thailand, and from Africa, Iraq, 
Morocco, Sudan and the United Arab Republic. At the conference in 
Rangoon, delegates came from all the Asian members, but the only African 
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member to attend was the United Arab Republic, while Ghana, Laos and the 
Philippines sent observers. Since most of the delegates are government 
nominees, we might be excused for assuming that they ere official spokesmen. 

The agenda at Rangoon covered dual nationality, the legality of nuclear 
tests, and arbitral procedure, but the report is virtually confined to the first 
of these. Not even the draft report on the legality of nuclear testing is 
included in the volume, although a very brief summary does appear of the 
views of some of the delegates on arbitral procedure. 

In their draft convention on nationality the conferees suggest that there 
is a duty to recognise a foreign state’s nationality law, thet there should be 
an obligation to opt, and definition should be sought of “active” nationality— 
this is known in other places as “overriding” nationality. The concept of 
compulsory recognition was rejected by the Thai delegate, despite the 
reservation in Article 1 that tt is only required “in so far as it is consistent 
with international conventions, international custom, and the principles of 
law generally recognised with regard to nationality.” 

Even the obligation to opt is not as far-reaching as one might imagine. 
There is no concomitant obligation upon any state to enact legislation permit- 
ting renunciation of nationality by one who is a dual national. Article 10 
docs provide, however, that if renunciation is permitted, then the state 
involved shall no longer be entitled to require the individual concerned to do 
military service in its territory during his minority, while Article 9 stipulates 
thet a dual national shall only be required to render such service in the state 
of active nationality. An article that is likely to create more difficulties than 
it solves is 8. This provides exclusive recognition for “the nationality of the 
state in which he is habitually and principally resident or . . . with which 
in the cirowmstances he appears to be in fact most closely connected” (italics 


it does give an indication of whet some states in Africa and Asia think on 
selected issues. 
L. C. Gurux. 


LecaL History: Law AND SOCIAL CHANGE. By Fueprzice G. 
Krur, Jz. [New Jersey: Prentice-Hall Inc. 1968. x and 
117 pp. (with index). 14s. paper bound.] 


Tras slim paperback hes many virtues for so slight an introduction to a largo 
and difficult subject. Particularly refreshing to an English reader are the 
pages on American legal history at the end of each chapter. It necessarily 
suffers from the kind of fault that is unavoidable in any attempt to cover so 
vast a feld in the brief compass that this type of introductory series allows. 
What continually surprises is that so much of tt is done so well. Whenever it 
is possible to give a reasonably balanced account of a long and intricate 
process of development in a few pages, this has been done with an enviable 
mastery of the art of elegant and accurate compression. But in those areas of 
legal history where the subject-matter is too diffuse and discontinuous to 
submit to such condensed treatment, the author has been forced to sktm lightly 
over the surface in what is, even for a book of this kind, a very cursory 
fashion. Thus, by contrast with the more solid account of the courts and the 
Jury system, the few pages devoted to legislation and to Mterature are 
disappointingly meagre. The chapter on “Custom and Cases” is a little more 
substantial despite its brevity. 

On substantive law, with only fifty pages available, Mr. Kempin has to be 
severely selective. Nevertheless it is a litte surprising, in a book clearly 
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intended for readers with a business background, to find the chapter on real 
property devoted almost entirely to Anglo-Saxon and medieval Jand law. 
Nothing is said of the development of commercial interests in land or, indeed, 
of the modern law of trusts. In fact the greatest weakness of this book is its 
almost total neglect of the history of substantive equity. In the chapter on 
tort the explanation of the origin of the actions of trespass and case ignores 
recent work, but it was sensible in the space available to concentrate almost 
exclusively upon the development of the modern concept of negligence. In 
contrast the chapter on contract provides an admirably clear and informative 
history of the whole subject. The last three chapters on commercial law are 
perhaps the most valuable part of this little book. After a brief but excellent 
introduction to the early history of the law merchant, the development of the 
law on negotiable instruments and business organisations is examined with 
a fullness of clearly presented detall that could not be rivalled by any other 
aingle volume. Nowhere else could the student learn so much about the history 
of Anglo-American law on these difficult and technical subjects In nent Suen 
lucid pages. 

There is a very ful Hst of “suggested readings” under appropriate 
headings at the end of the book, but the references to periodical literature 


seem curiously ‘out of date. 
A. J. Borr. 


JonumopeNed: Reapines anD Cases. By Manx R. MacGuican, 
PH.D., J-8.D., Associate Professor of Law im the Universi of 
Toronto. [Toronto: University of Toronto Press; London 
Oxford University Press. 1968. 649 pp. 88s. net.] 


Tur object of this review is not a printed book in the conventional sense, but 
a number of large, typed sheets, stapled together, which are not bindable. 
Its price in terms of Canadian dollars may be reasonable, but in terms of 
British shillings is prohibitive. 

Its contents are almost entirely excerpts from the classics of Juristic 
literature, from Aquinas (88 pp.), to Hobbes (but not Locke), Blackstone 
(4 pp.), Austin (74 pp.) down to Kelsen, Dabin, Pound, Fuler (87 pp.) to 
Hart (20 pp.), and selections from judgments of American, Canadian and 
English cases, arranged—es is now all too common—in chapters entitled 
“Positivism,” “Natural Law Thought,” “The Sociological School” and 
“The Judictal Process.” The few editorial notes comprise mainly references 
to other works and cases. It is disappointing that no distinctively Canadian 
approach to basic legal problems emerges. 

This volume, like some well-known English and Australian publications 
entitled “Jurisprudence,” may be useful to students studying law with no 
access to a law library containing the older and the modern legal classics 
or Jaw journals or law reports. But this reviewer is convinced that the many 
students compelled to take Jurisprudence in’ their first degree would gain 
more insight into legal problems, and continue to ponder on them after 
examinations, by reading three or four legal classics from cover to cover 
than by straggling to digest the hundred fragments of wisdom assembled 
between these, not very durable, covers. 


F. E. Downrrcx. 
Tae MacauwerY oF Justice. By Lewis Mayres. don: 
Prentice Hall International. 1968. 107 pp. (with index). 


148. net. | 
Tus little paperback is one of a series called “The Foundation of Law in a 
Business Society” which series offers, in the Editor's words: “a ‘one-foot 
shelf’ of short, convenient, inexpensive and authoritative books . . . covering 
the subjects of primary interest to all non-professional students of law...” 
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It is unlikely to be of use to a serious law student since it contains not 
one footnote nor one reference to a case and very few statutes are specifically 
mentioned by name. Clearly therefore this is hardly a book to which the 
English lawyer will turn for information about the American legal system and 
indeed one wonders how this book can sell in this country since it is scarcely 
Hkely to command any attention in law schools. There is an abundance of 
literature on the American machinery of justice available to the Engish 
lawyer and it is difficult to envisage this addition making any impact. 

Nevertheless, bearing such commercial and practical implications in mind, 
one can only admire the attempt of Professor Mayers to present within such 
short compass a review of topics as varied as: English ancestry of American 
law; pleadings; eavesdropping; furnishing trial counsel to tbe indigent 
defendant; administrative justice and the courts; courts martial; grounds of 
judicial condemnation of executive action; the concept of due process of law 
and the selection of judges. Too tall an order? Yes, but executed with an 
insight into and an obvious respect for his legal system that makes some of 
the pages more alive, interesting and informative than their equivalents in 
larger volumes. I especially enjoyed his three paragraphs on “the future of 
the civil Jury.” Into this short compess Professor Mayers distils some very 
shrewd commonsense and legal wisdom. There are many larger works in 
which one would be hard pressed to find even three paregraphs about which 
the same could be said. L. Bran 


MAASDORP’S INSTITUTES OF Sourn Arnican Law. Vol. IV. Seventh 
edition. By C. G. Hatz, q.c. [South Africa: Juta & Co., 
Ltd. Stocked and distributed in the United Kingdom b 
Sweet & Maxwell, Ltd. 1968. xxv and 280 pp. £4 18s. net. 


Muaasponr, as the four volumes of this work are usually referred to, Is to be 
found on the bookshelves of a great many South African lawyers. The work 
was that of Sir A. F. S. Maasdorp, at one thme Chief Justice of the Orange 
Free State before the union of the colonies in South Africe in 1910, and 
thereafter, Judge President of the same court, known as the Orange Free 
State Provincial Division. Originally written in 1908 at a time when great 
Judges such as De Villiers, Wessels, Solomon and others made the law and 
were at work building a modern system of Roman-Dutch law on the foun 
dations of age-old principles, the four volumes of this work have been kept 
up to date by frequent new editions and rewritten by the present author, 
C. G. Hall, one time judge of the Appellate Division, Maasdorp, though 
not always as detailed or as accurate as the practitloner may require, 
ls useful for students. Its mein value Hes in its numerous refer- 
ences to the old Roman-Dutch authoritles, making the modern lawyer 
always conscious that his common lew roots derive sustenance from those 
sources and not from the English law which has had great formative 
influences in many branches of South African law, especially the statute 
law. The urgent task of devising legal institutions to meet the demands of 
the rapid development and industrialisation of the country has been accom- 
plished to a great degree by borrowing from the English statutes and case 
law—company law, insolvency law, administration of deceaseds’ estates, the 
laws of evidence, insurance law—for there were many modern-day institu- 
tions and practices which were unknown or less developed when the classical 
jurists wrote in and before the seventeenth century, mainly. Men such as 
Grotius, Voet, Van Leeuwen, Van der Linden and Van der Keessel wrote 
little bearing on present-day company practice or the intricacies of modern 
financial and commercial dealings, yet, in many instences, modern South 
African lawyers have been able to build a sound legal edifice on the funda- 
mental writings of these (and other) Jurists, adequate for a great many 
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problems of the twentieth century. The precision and clarity of legal thought 
and the sound institutions of the great Roman-Dutch system of law are 
certainly being maintained by the high calibre of leading South African 
lawyers. The Honourable Mr. Justice Hall, who now Jays down hig pen at an 
advanced age in this fourth volume, “Delicts and the Dissolution or Extince- 
tion of Obligations,” must be given due credit for his part in nurturing 
Maasdorp as a record of thia progress. In the concluding words of his own 
preface to this volume completing his task to 1968—ave atque vale. 


Lzowarp Lagan. 


Accipent Cams. The Doorstep Series: No. 10. By Pane 
AsTERLEY Jonrs, Solicitor. [London: Oyez Publications, The 
Solicitors’ Law Stationery Society, Ltd. 59 pp. 6s. net. ] 


Suepticrry is the keynote of this series, designed to provide new staff in 
solicitors’ offices with a broad understanding of the work carried on there, 
with ospecial reference to their own part in it This volume is concerned 
with claims arising from accidents. Although the author discusses different 
types of accidents that can occur, and the insurance that can be taken out 
with respect to each, he illustrates the subject he has set out to describe by 
reference to a typical road accident involving a car and a scooter. The 
book is at once theoretical and practical. It gtves the reader an account 
of what should happen when a client comes to see him about such an accident, 
and provides him with a detailed statement of what, ideally, would happen, 
and how the negotiations would be conducted in a sample case. Throughout 
the author has taken great pains to explain what he is saying, and what is 
supposed to be happening, in the simplest possible language. He ig careful 
to point out the difficulties which should be referred or left to the reader's 
principal As a result the reader for whom this series is intended should 
learn much that is useful about what happens (or should happen) in a 
solicttor’s office when such a question arises, at least when it goes no further 
than a negotiated settlement with the relevant insurance company, since the 
book stops short at actual litigation in the event of such a settlement being 
impossible. Books of this kind can be, and are, extremely helpful and useful 
to those who have had no practical experience of a golicitor’s office, or of the 
problems that pecullarly arise in the day-to-day handing of clients’ affairs. 
As such they are to be welcomed by a wider public than that for which they 
are actually intended 
G. FL L. Femur, 


LrGAL Status OF GOVERNMENT MERCHANT Sues. THAMARAP- 
PALLIL Kocuu Toommen. [The Hague: Martinus Nijhoff. 1962. 
xii and 177 pp. 21.80 Guilders.] 


Tue author of this book is an Indian lawyer who is algo a member of the 
English Bar and a Doctor of Laws of the University of Leyden where he 
worked under the direction of Professor van Panhuys; it may be assumed that 
this is his thesis which he submitted to Leyden University. Its principal point 
is that merchant ships owned or operated by foreign states are not entitled 
to Jurisdictonal immunities and, consequently, have the same status as 
privately owned merchant ships. This is a familiar proposition. Dr. Thommen 
supports it with some well-known material and with reasoning which is netther 
novel nor exhaustive. Obviously much work and energy have gone into the 
writing of this book, but it must frankly be described as doubtful whether it 
has succeeded in making a substantial contribution to the subject. 


F. A. Magne. 
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Panrer-Justm. Eine vergleichende Dokumentation fiber den 
nationalsorialistischen und kommunistischen Rechtsmissbrauch 
in Deutschland 1988-1968. [Bonn und Berlin: Bundesminis- 
terium fir Gesamtdeutsche Fragen. 1964. 88 pp.] 


Juerros in a totalitarian régime is impossible. This should be a trivial truth. 
Unfortunately there are still many who do not believe tt. Nearly every 
totalitarian régime finds its apologists. They are usually ready to agree that 
every dictatorship is wholly unjust—except the one which they themselves 
defend. The present publication is almed at those who are inclined to trust 
in the propaganda of the Eastern German régime, which has recently been 
particularly busy in this country. 

It contains in skilful juxtaposition excerpts from publications and judg- 
ments of German courts during the period of National Socialism on the one 
hand and Eastern German Communism on the other hand. The result is truly 
astonishing. Not only the methods which were and are applied in order to 
stifle every form of criticism of the régimes are entirely identical but also the 
style of writing and the very words that were and are used by courts and 
writers are alike. One would be tempted to smile at the primitivity of thought 
and language of those willing tools of a hated tyranny if one could possibly 
forget the immense amount of human suffering that they and ther mesters 
have caused and are still causing to those under their whip. The similarity 
extends to the reactions of the victims: to make fun of Hitler was as much 
a necessity as to ridicule Walter Ulbricht. Those who undertook It lnew 
perfectly well what they had to face. But they still did and do it. No terror- 
justice can, {t seems, wholly kill a nation’s longing for liberty of thought and 
of speech. 

Both the national socialist and the communist régime reacted violently to 
words and acts that in a free society would hardly be noticed. Causing wilful 
damage to a picture of Hitler cost stx months’ imprisonment. The same 
offence resulted in four months’ imprisonment -“ucre the object was a photo 
af tha Bantam Gorman “ Pannidant” Whiter Pink Tn neithar men wae it 
considered a mitigating circumstance that the offender was drunk. To say 
mockingly that Ulbricht was “omnisclent” is treated as “defamation of the 
state and uttering threats.” The culprit, a lecturer at a technical college, was 
sent to prison for six months. Here and there it was an offence to listen 
to “hostile” radio stations. This concept included during the Nasi period 
the Swiss station of Beromtnster. In the communist East today it means 
every station from a NATO country. Naturally both régimes found it 
neceasary to proceed draconically against juvenile offendera: young people 
are perhaps more fond of freedom, more daring in its cause and therefore 
more dangerous than their elders. 

This is a most useful publication which should be carefully studied by 
everybody who is interested in the political side of totalitarian “ justice.” 
The only defect which this reviewer deplores is the fact that the names of 
the terror-judges on both sides are not stated. The editor, Walter Rosenberg, 
in his preface says that the attacks from communist Germany against the 
Western German judiciary are unjustified. Some readers, no doubt, would 
have more readily agreed if they had not been deprived of the oppor- 
tunity of checking up on this point by the failure to state the names of those 
guilty men. Writers are fortunately less discreetly treated. E. R. Huber, 
one of the leading lights of Nasi jurisprudence, is here represented with a 
few telling sentences from his work on the Constitutional Law of the Greater 
German Reich, whose second edition appeared in 1989. He is at present 
Professor of Public Law at the University of Gdttingen. 


E. J. Conx. 
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COMMUNITY PLANNING. A Casebook on Law and Administration. 
Edited by J. B. MNI, Professor, Faculty of Law, University 
of Toronto. [Toronto: University Press. 1968. xx and 794 
pp. £6 net.] 


Tura is a quite unusual pubHcation for this side of the Atlantic, but even 
on the other side we suspect there are not many books to match it in the 
breadth of its approach. Here will be found extracts from English and 

government papers, leading English cases such as Tulk v. Mochay 
(complete with reproductions of etchings of Leicester Square in 1700 and in 
1874; see pp. 858-859) and Re Hienborough Park [1955] 8 All E.R. 667, 

American and English cases on nuisance, articles by planners, local 
by-laws and ordinances and cases on soning and bulk controls. Naturally the 
Ontario material predominates, but law end practice in the other Canadian 
provinces 1s well covered, and the English extracts are generous, although here 
the learned editor is not always up to date; the consolidating Planning Act 
of 1962 had no doubt not reached Toronto when he sent his manuscript to the 
printer, but the Housing Act of 1986 was consolidated with others in 1957 
(p. 879) and the Acquisition of Land (Assessment of Compensation) Act, 1919, 
has been replaced by the Land Compensation Act, 1961 (p. 189). 

Professor Milner has a happy sense of juxtaposition, his several extracts 
being placed in logical order; dither one extract leads naturally to the next, 
similar cases being brought together from diferent jurisdictions, or one 
extract is in contrast with its immediate predecessor. In many places the 


Principles applied in our own cases of Re HHenborowsh Park (sopra) and 
Hako i: Dika [100T] Ou. 110. The plauutis, u U vlu Laud, slivuld be 
interested in the emphasis shown in North American planning practice on 
zoning and bulk controls, and also the restricting effect constitutional problems 
may have on planning legislation under a federal system; the latter is less 
important in the more flexible Canadian system than in the United States, but 
it 1s stl significant (see Chap. 8). 

“It is not the purpose of this book to make planners out of lawyers, 
or lawyers out of planners,” says Professor Milner in hig Preface, “but to 
bring together materials that may help the lawyer and the planner talk 
together with a greater understanding of each other’s problems and points of 
view”; this is probably even more necessary in this country than it is in 
Canada, and the book certainly deserves to achieve this object. It is perhaps 
strange that a similar work has not been attempted on this side of the 
Atlantic; our planning controls interfere to a much greater extent with the 
private ownership of land than does any statute yet passed in North America, 
but one hes the impression that thinking about the rationale of land use and 
Planning law goes to greater depths in Canada and the United States than 
it does here; and the present work strengtheng this general impression. 

We like the Editor’s happy quotations at his chapter headings, and on p. 71 
he quotes appropriately from 4s You Like It, as a lead in to Lewis Mumford’s 
article, “Planning for the Phases of Life” There are a few errors; 
“possible” for “possibly” on p. 284; on page 160 is the extract from Bill 47 
or Bill 57?; and the Note on p. 897 refers to “section 21 introduced in 1980,” 
although it comments on section 22, dated 1960. Subheadings at the top of 
pages showing the nature at least of the more lengthy extracts, might have 
helped to find one’s way about, the table of cases has no references, there is 
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no table of statutes, and the alphabetical index, described as one “of broad 
subject-matter only,” does not do justice to the book. In other respects we 
could not wish for any improvements. J. F. Gan 


Tax Macuineay or Justice IN Encianp. By R. M. Jackson. 
Fourth edition. [Cambridge: University Press. 1964. xii 
and 456 pp. (with index). 45s. net.] 


War I like most about Dr. Jackson is that he has no inhibitions; when he 
thinks something is silly he says so. Consider, for instance, his observation 
that “a police constable has very wide powers of arrest whereas a private 
citizen’s powers are so limited and illogical that he is well advised not to try 
arresting anyone,” or his comment on Skaw v. D.P.P. [1962] A.C. 220, that 
“the Law Lords will not allow any outworn and discredited creature of the 
law to rest in peace.” This quality in his writing is all the more admirable in 
the light of the other conspicuous feature which must impress any of his 
readers: that Dr. Jackson knows what he is talking about. Indeed, the 
trouble be has taken to inform himself is awe-inspiring—see the table at 
p. 442 et seg. which gives a list of 102 White Papers, Blue Books and other 
Stationery Office pubHcations which he has read and considered. To this 
immense burden of research he has added an almost equal weight of personal 
experience gained from actual practice as a solicitor, from sitting as a 
magistrate at petty sessions, from attending proceedings in superior courts 
and from talking “shop” with other practitioners. 

These two attributes make this book an indispensable possession for anyone 
who is interested in the working of the law and its possibilities of improvement. 
If you want to know how coroners are appointed, what the National Insurance 
Commissioner does, what is the cost of an undefended divorce (it has gone up 
by £40 since the second edition) or the salary of the Master of the Rolls you 
will find all the answers here. But you will also find that the authors 
allusions to these and other topics are all woven into a tapestry which displays 
them as interlocking parts of our whole administrative system. Some of these 
parts work quite well and Dr. Jackson is not too disenchanted with the 
system to say so. He approves, for instance, of lay justices in magistrates’ 
courts, of the way in which trials by Jury are conducted, and of the principle 
of taking depositions in open court on committal proceedings. On balance, 
and rather surprisingty, he seems also to approve of the House of Lords and 
to enjoy the spectacle of two Scotsmen and one Welshman telling the English 
what ther law really is. 

But in the main he is critical, his favourite theme being the devotion of 
lawyers to antique doctrines and procedures and their failure ever to give 
their own house a spring clean while being vigilant to point out the dust that 
has gathered in other people’s. Their rules about what is evidence, for 
instance, “are so fantastic that if a research worker were to follow them he 
would be rebuked for being silly and incompetent.” Six years of effort by the 
Evershed Committee have resulted, he remarks, in everything going on much 
as it did before. The fact is that “the pecullarity of the legal system is its 
blind devotion to its own shortcomings.” Twentleth-century England is 
“probably the most dificult country for getting anything done,” and the 
main reason for this ig that the lawyers have muscled in on almost every 
process of administration and have succeeded to a greater or less extent in 
slowing it down end complicating it by infiltrating ideas and techniques drawn 
from “the accumulated rubbish of the Jaw.” 

These are hard sayings but tt is hard to say that they have no substance. 
Take, for instance, the Workmen’s Compensation Acts. Over a stretch of 
some forty years the legal profession, end particularly the House of Lords, 
made such a mess of this subject that in 1946 Parliament lost patience with 
them and decided not to let the courts have anything more to do with it. 
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The new system then introduced was only one example of the huge prolifera- 
tion of special tribunals to deel with particular social needs that we have 
witnessed since the end of the first world war. Not surprisingly, Dr. Jackson 
writes at length about the working of these bodies. His chapter on Special 
Tribunals, which occupied fifty-four pages in his second edition and now 
occupies eighty-seven, is the most informative section of the book. This 
chapter indeed is almost a social history of our time, illustrating as it does 
the proposition that “when we find something the Judiclary does not do very 
well the best course is to look for some other way of doing it” and the 
tendency of Parliament “to try to make new legislation ‘ Judge-proof’ by... 
the creation of special jurisdictions.” This attempt has not been as successful 
as Dr. Jackson would have liked. In his Preface to this edition he laments 
the manner in which the legal empire has extended itself into the realm of 
special tribunals and inquiries. “Lawyers have succeeded in getting a large 
Measure of ‘judiclalisation’ of these processes, and they are pleased with 
what they have achieved.” But the author is not. “My finding is that any 
gains the lawyers may have brought to these processes are far outwelghed 
by the delays, cost and uncertainties that have grown with the extension of 
legal practices.” . 

Some people may think that Dr. Jackson overplays his hand, but everyone 
must find it a healthy exercise, as well as good fun, to be talked to by someone 
who has no diffidence in calling attention to the feet of alleged clay which 
support so many of our cherished idols. Hallowed doctrines like the rule of 
law and the separation of powers serve mainly in the author’s view as recipes 
for woolly-mindedness. Nor is he in love with the doctrine of judicial 
precedent. “Case law,” he says, “grows through ilogicality, fine distinctions 
and sheer perversity as well as by sound reasoning.” Not long ago ((1963) 
26 M.L.R. 454) I expressed my horror at Mr. Megarry’s proposal that the Baer 
in England should make a study of the Canadian, Australian and New Zealand 
law reports as well as our own. I am happy to find that Dr. Jackson shares 
my distaste for this idea. I like the way he puts it, too: “And why not all 
the law reports of all the common law jurisdictions in the U.S.A.? Then some 
of the cases in our courts could go on for ever.” Whatever anyone else may 
think, it is nice to find Dr. Jackson thinking the same way as you do about 
something; {t means you are in good company. 

C. P. Harvey. 


Srupy Gumer To Rear Property. By Perer B. Keenan. [London: 
Sweet & Maxwell, Ltd. 1968. x and 96 pp. 12s. 6d. net.] 


Tus paperback by a former member of the academic staff of the London 
School of Economics is designed for a student preparing by himself for real 
property law in the examination for the Bar or the London external rus. 
degree. It meets this purpose admirably by posing a series of questions 
arranged in logical order, leaving the student to find the answers from the 
references given to textbooks, section numbers, cases and a few articles in 
periodicals; and these references are right up to date, but in a new edition 
could we please have references to Cheshire as well as to Megarry and Wade? 
Some of the questions set seem simple in thet they suggest the answers (¢.9., 
“After 1925, can entailed interests and base fees exist only in equity? ”), but 
the purpose is not to catch the student but to act as a revision aid 

On the other hand, some of the questions will seem difficult to the weak 
student (especially, for example, those dealing with perpetuities); unless he 
gets assistance from a teacher (in which case he should not need the book), 
he may well not be able to work out the correct answers for himself. 

However, this comment does not apply to all the questions (or even the 
majority of them), end the conscientious student who works through the 
book thoroughly, having Arst prepared himself from a standard text, should 
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find the book of very considerable assistance. It adopts a novel treatment, the 
price is reasonable, and your reviewer joins with Dr. Megarry in his 
“ Foreword,” in “warmly commending” it. J. E. Gaaxra. 


Stupy Gume to Equrry. By Prrer B. Keenan and D. M. E. 
Evans. [London: Sweet & Maxwell, Ltd. 1968. x and 77 pp. 
128. 6d. net.] 

Tus study outline is an interesting and searching one designed originally to 

provide students at the London School of Economics with a framework in 

which to study equity. It is now made available to a wider audience. Good 
though it obviously is in the context of LSE. teaching, It will not be an 
unqualified advantage elsewhere. Anyone using it will need to have access to 

a fairly comprehensive library of statutes, reports and periodical materials but 

more than this it is very demanding. For example, in the first chapter on 

the maxims of equity, the student is faced with eighteen cases including the 

High Trees Case [1947] K.B. 180; Walsh v. Lonsdale (1882) 21 ChD. 9; 

USA. v. Dofus Misg [1952] A-C. 582 and Penn v. Baltimore (1750) 1 Ves. 

Sen. 444, which number among them some of the most difficult problems in 

English law. The student whose time or inclination or ability is Hmited is 

not given a great deal of guidance as to which cases are the more important. 

A textbook or a lecturer or even a “Nutshell” is likely to give more help in 

this respect and the student will have to rely primarily on some other sources 

to give him his perspective. Possibly with this in mind the authors preface 
each chapter with a basic reading suggestion, usually from Snell and Nathan. 

Given that the study outline is used with care and consideration and 
more especially that it is made to serve the student’s studies and not to 
dominate them it should prove useful to the able student. The poorer student 
will find it hard to stand the pace and he, unfortunately, may be more likely 


to use it. J. A. Axmrws. 


RrcIsTERS AND Recorps. Oyez Practice Notes: No. 49. By 
Tervon M. ALDREIDGE, M.A., Solicitor. [London: Oyez Publi- 
cations, The Solicitors’ Law Stationery Society, Ltd. 1968. 
78 pp. 15s. net.] 


Turis useful little practice book provides information on a wide variety of 
topics in note form, from bookmakers to trade mions, and from registered 
land to responsibility for the fencing of raflway lines. In each of about 
eighty entries, the information is given under standard headings, “ Informa- 
tion available, To whom available, How obtained, and Cost”; unfortunately, 
the book does not also give the statutory authority (which is not always 
obvious) under which the register or record is maintained. Conveyancers will 
probably derive the most value: from the book; for them some of the entries 
are familiar enough (¢.g., local land charges), but there are several more 
unusual entries, such as Ordnance Survey Maps and Closed Burial Grounds. 
Most solicitors will on occasion find the entry about Missing Persons (the 
Salvation Army will help) and thet about Theatrical Employers (for example) 
moet useful 

The author points out that a book of this size cannot be comprehensive. 
However, we feel that a new edition could well include the following: street 
numbering, plans of water and electricity mains, registers of discharges to and 
Hcences to extract from rivers, registers of allowances paid to members of 
local authorities and of notices of “interests” declared by them. 

The informaton given is reliable and is presented succinctly but accurately. 
It is a pity the addendum relating to me decentralisation of the Land 
Registry was not provided with a strip of gum on the back, so that it does 
not get lost. The book deserves to be popular. J. F. Gam 


CORRESPONDENCE 


Tue Epro, 
The Modern Law Review. 


Sir, Prorzcriow AcarxsTt THe WratoEe 
I have read with interest Professor Garner’s letter ((1964) 27 M.L.R. 768). 


I am said to have ignored the distinction between positive and negative 
easements. I did so because the distinction does not seem to assist discussion. 
The courts surely do not say, “Is this a claim to a negative easement? If- 
80, wo will reject it because we are only going to recognise new positive 
easements.” A fuller quotation than he gava from Gale on Kasements (18th 
edition, p. 80 not p. 81) shows that any right having the required charac- 
teristics will rank as an casement and that the class of casements, negative 
or positive, is not closed. Presumably in error, he credits Gale with saying 
that it is unlikely that new positive easements will be recognised, this should 
read “new negative easements.” 

Professor Garner says that the claim to an easement of protection is not 
ejusdem generis with the easement of support. What does this mean? Where 
are these categories of easements to be found? The categorising of easements 
seems to have been out of fashion ever since Ballard v. Dyson (1809) 1 Taunt. 
279. Ought not the same principle to apply to both, namely, that if one 
building has been benefiting another (by support or keeping the weather off) 


_ in a way which is defined and ascertainable for such a time as to give rise 


to an apparent implied grant of rights, the owner of the benefited building 
can insist on the benefit continuing, but the servient owner may choose in 
what manner (e.g, by buttresslng or by cement rendering or building an 
equivalent protection depending on the circumstances) he provides substituted 
and equivalent benefit. It is undeniable that if the grant were expressly 
made, as Professor Garner says, “ the draftsman would certainly feel obliged 
to define the servient owner’s duties with very considerable precision.” That 
is the draftsman’s job. But it is not a reason why the Court should not 
recognise an implied easement of a similar nature. Bond v. Nottingham 
Oorporation [1940] Ch. 429 is very helpful here. 

One cannot agres with Professor Garner’s reading of Upjohn v. Seymour 
Hetates [1988] 1 All E.R. 614, when he says that there “support was with- 
drawn, and the consequential exposure to the weather caused the dominant 
tenement to suffer damage.” In that case there was a party wall, with the 
rights of support and user conferred by section 88 (1) of the Law of 
Act, 1925. Because the wall was removed, stock (inter aka) in the dominant 
tenement suffered damage. It was held that the tmplied rights of support and 
user had been infringed. “User” must, therefore, have included a right of 
protection from the weather and must have been additional to the rights 
comprised in the term “ support” otherwise damage to goods in the dominant 
tenement would heve been irrelevant. The case provides some authority on 
protection from the weather; it is not conclusive certainly. 

Finally, Professor Garner says that the easement claimed in Phipps v. 
Pears wes for the servient owner to “ weatherproof” the dominant tenement. 
This word was nowhere used in the case and insofar as it implies what was 
never claimed it is misleading. The dominant owner clatmed an equivalent 
protection to what had been removed, not that the servient owner should 
weatherproof his wall for him The equivalent may differ in each case 
depending on how good the protection was before, weatherproofing is quite 
another matter. In the former case the standard Is a subjective one, in the 
latter an objective one. H. W. Wuxmsox. 


Oldham, Lanoaskire. 
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A NEW APPROACH TO MISTAKE 
IN CONTRACT 


I. INTRODUCTORY 


To return to contractual mistake demands more than the customary 
apology. Too much has been said to add just another comment on 
this or that aspect or yet another criticism of some earlier view.’ 
This does not mean that the law is in a fit state to be left alone or 
that nothing new should be tried. Indeed there is still every need 
for an approach which, rather than particular or selective, tries to 
go to the roots of things, thus also tries for a more general theory: 
a theory (that is) that can more simply explain or realign the cases, 
and that can do this in terms of a few organising themes that cut 
across the whole field, including mistake of subject-matter and 
identity, and mistake in equity and common law. 

Such a theory would need to introduce a major distinction which 
in turn derives from an important ambiguity in the meaning of 
mistake. The ambiguity arises because we use the word in, so 
to speak, an active and passive sense: in an active sense as when 
we say “I unthinkingly wrote down Peter for Paul,” and in a 
more passive sense in a statement as “* Yes, I gave the wrong answer 
because I didn’t know.” The point of this distinction is not in its 
grammar but in what it implies. In the active example the implica- 
-tion is that the speaker knew the true facts all along, so that his 
mistake amounts to little more than a mere oversight, while in the 
passive example it is implied that the speaker knew nothing, hence 
remained ignorant until the final moment of truth. A very similar 
distinction reappears in the context of contractual mistake. For 
in advancing mistake as a ground for avoiding contractual liability, 
a person may say one of two things. He may say, in the first place, 
that the contract now confronting him is not his agreement in fact in 

1 The numerous, often highly polemical, views on mistake are now substantially 
listed in Anson's Law of Contract, Ast ed. (1988), pp. 240, 259; and Cheshire 
and Fifoot, The Low of Contract, &h od. (1064), pp. 188, 190, while for the 

American matenal see Palmer, Mistakes and Unyustified Enrichment (Ohio 

(1968), p. 00 and passim. 
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that it does not correspond with what was, and is, the parties’ true 
contractual intent. Clearly, to recognise such a mistake, which 
we shall call correspondence-mistake, is simply to recognise the 
principle of freedom of contract or autonomy of choice, that is, the 
principle that a person is free to select his contractual subject- 
matter or contracting party, provided (and this is the vital limita- 
tion) it is strictly shown that this freedom is exercised before, not 
after, the bargain is made. A person may say, secondly, that the 
contract confronting him contains liabilities he never expected or 
knew anything about, and thus ignorant could not have agreed to at 
all. This latter mistake, which we shall describe as an expectation- 
mistake, raises an argument of no real force. For this mistake does 
not deny that a contract exists, for a contract may exist though 
every detail is not provided for; moreover, the mistake rather 
concerns the practical effects of a bargain, in particular the degree 
to which it remains unfulfilled or indeed unfulfillable. Some 
expectation-mistakes, it is true, are not without legal consequence; 
but this (as we shall see) not on a basis of freedom of contract, 
but on a basis of recognising certain limited exchange-interests. 


Il. CORRESPONDENCE-MISTAKES: SUBJECT-MATTER 

We begin with correspondence-mistakes not only because they are 
the only mistakes that take effect in their own right, but also becaūse 
they form a sort of logical baseline in the whole area of contractual 
mistake. A correspondence-mistake, we have said, arises where the 
official contract does not correspond with what is shown to be the 
parties’ true intentions. The simplest example of this is where the 
facts conclusively reveal that the parties have misunderstood each 
other and have failed to communicate. In the best-known instance 
cotton was sold to arrive by a ship named Peerless, neither party 
realising that there were two such ships, one sailing in October, and 
the other m December: the sale thus related to different cargoes, and 
accordingly no contract was held to exist.2 Nor was there a 
contract in an American case, where a sale concerned “ Judge 
Jones’s land,” there being in fact two neighbouring blocks, one 
party thinking of one, the other of the second block.? Obvious as 
they are these decisions illustrate, in a very general way, what is 
meant by saying that parties are not ad idem, or ate without mutual 
consent, or that no contract arises or exists. We say these things 
to indicate that the so-called contract fails to achieve even the most 
minimal certainty of terms, the terms describing the particular 
subject-matter which the parties purport to buy and sell.‘ 


4 One can see that this uncertam: is boih. mors basio end radical than peters 
ili find t 


the more familiar uncertainty terms, where, on analysis, we 

parties instead of agreeing on anything definite have in merely contracted 
to contract wee, 6.9., the discussion in Scammell v. Ouston [1941 A.O. 251; 
and Cheshire and Fifoot, op. at., pp. BA. 85. 


P 


May 1965 A NEW APPROACH TO MISTAKE IN CONTRACT 267 


But usually the eat misunderstanding is never quite so 
extreme. Usually they do identify subject-matter, either by 
description (by words) or more ostensibly (by pee that is, 
they identity a particular piece of land or parcel of goods; and, 
indeed, with the subject-matter so identified, the parties are con- 
tracting, for they will know which premises they are to give or take 
possession of or which parcel of goods will have to be ‘‘ appro- 
priated ” for the purposes of risk or delivery. It is true that though 
the parties now know which parcel it is, they still may not know 
what the parcel is, as they may be unaware of its true character, its 
size or content or quality. The parties, of course, may provide for 
these details in express terms, but if they do not do this they 
cannot complain about being mistaken about such a thing, when 
they have agreed about this thing. Or, approaching this differently, 
a person cannot complain of having been mistaken unless he can 
actually show that he never contracted on the terms suggested, 
so that there is a real discrepancy between the official contract and 
the parties’ true or proven intent. 

But how can this discrepancy be shown? Among several possibi- 
lities, first suppose that the mistake in question appears to be purely 
clerical. Suppose, for example, that in negotiating a lease the 
parties definitely agree on a rent of £280, but that by an oversight 
the rent named in the contract is £180, an error which is not 
discovered until after the execution of the lease.” Or suppose 
that in negotiating the sale of a house, the vendor delivers a plan 
that excludes a footway, but an exclusion that is inadvertently left 
out in the final conveyance.* In either case the rule is that the 
plaintiff can have the official or formal contract reformed, subject to 
the defendant’s option of taking the contract as amended or of 
having it set aside. This rule falls within the equitable doctrine of 
rectification which applies not only to leases and salea but also to 
gifts by deed as well as marriage settlements.’ Yet wherever it 
applies, the overriding condition in rectification is that the parties’ 
true intention must be strictly proved: not, admittedly, by 
“ irrefragable ” evidence,’ but still by evidence that leaves “‘ no fair 
and reasonable doubt.” ° In particular, rectification is unavailable 
if all that is shown is that the parties merely desired to alter the 
deed,?° or that the other side would not have accepted the contract 


Fp r But distinguish hall 
© Harris v en (1867) L ut Paget v, Mars 
884) 28 Ch. ee rogarda: whioh seo further at note 23 below 
the case of gifta and settlements rectifloation will naturally operate without 
Tey open other side. Not, as is sometimes because there is 
here some anomaly or because there is a fundamen difference between 
situations of purchase and gift; but, rather more simply, because the donee 
le encficiary in a settlement, does not require the option since he 
is under no reciprocal liability and, in any case, can always repudiate 


thong 
e Shetberns v. Inchi n (1784) 1 Br.Ch.Cas. 888 at p. SAL 
© Fowler v. Fowler ge G. 8 J. 250 at p. 265. 

10 Tyoker v. Bennett (1887) 88 Oh.D. L 
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on any other terms,” or if there was no intention that ‘‘ continued 
concurrently in the minds of all parties down to the time of the 
execution of the deed.” 4 

Turning to another discrepancy, suppose that an offeree quickly 
accepts an offer for the sale of goods at so much “ per pound,” 
where in the preliminary negotiations (as also m the custom of the 
trade) the price was related to so much “ per piece.” While this 
has, rightly, been held to be an operative mistake,” the decision was 
explained by saying that the buyer must have known of the vendor’s 
mistake when he ‘‘ snapped up ” the offer as quickly as he could.* 
But this is a completely misleading ground. Why should not an 
offeree snap up an offer as soon as the bargain strikes him as 
favourable? Is he to be required to observe some decent interval or 
even to issue a prior warning to the offeror? What, moreover, is 
the significance of the offeree knowing or suspecting the mistake? 
By so knowing the offeree is not cheating about a term in the 
contract, but may merely think, as surely he has a right to think, 
that the offeror is hasty or foolish or just ignorant. Moreover, such 
knowledge can be a completely futile test. For one thing, the 
defendant can always brazenly deny that he ever knew or suspected 
any mistake. For another, the mistake now in question can be 
proved far more objectively. For now we can say that the reference 
to ‘ pound ” instead of “‘ piece’? was, without doubt, a clerical 
error, that it was a mere oversight considermg what the parties had 
been saying during the negotiations and since there was absolutely 
no reason to suppose that they had at the last mmute decided to 
change the relevant measure from pound to piece. It is this sort 
of error, resting entirely on strict and objective proof, that we call 
correspondence-mistake.1® 


11 MoKensic v. Coulson (1869) L.R. 8 Eq. 968. 

13 Fowler v. Fowler ( ) at p. 965. According to an earlier view, this 
antecedent aicenmant had to be an enforceable contract, but this is now an 
abandoned reqmrement: Craddock Bros. v. Hunt [1928] 3 Oh. 186; United 
States of Amerioa v. Motor Trucks Lid. [1924] A.O. 106; and see Keeton, 
Introduction to Equity, Chap. X. However, the misconception is still mfe that 
the plaintiff must show an antecedent contract, enfo: le or not; which is 
easy enough where the contracting consists of distinctive stages (¢.9., negotia- 
tions, agreemeni, and conveyance), bub which becomes an im le require- 
ment w the negotiations merge with the oral agreement. This point is 
further discussed below. 

13 Hartog V. Colin d Shields [1930] 3 All E.R. 566. 

14 Mainly following Webster v. Ceol (1861) 80 Beav. 62 where a buyer similarly 
“ snapped up” an offer but concerning which there was also mdependeni 
evidence that 1+ was wrongly added up. And see further at note 21 below. 

18 It may be observed that the same sort of oorrespondence-mistake can occur in 
gifts, precisely for the reason that we are again concerned with showing a true 
as against an apparent intention. Thus a gift may be set sade or rectified if 
iho donor can haw <b reference to prior parleys or to drafts of a deed or 
settlement, that he inadvertent] inoloded too much money or property in the 

ift or that he wanted to ben X instead of Y: see Walker v. Armstrong 
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If this analysis has been overlooked, one explanation lies in 
equity. Since equitable intervention first proceeded upon very 
general grounds (briefly, that it was agamst “‘ equity ” or “* con- 
science ’’ to enforce a contract based on ‘‘ mistake ” or ‘* surprise,” 
particularly if the contract proved oppressive too),?° equity, for a 
long time, regarded itself entitled to pursue this discretionary line. 
In Malins v. Freeman," for example, the defendant bought the 
plaintiff’s land at an auction sale, apparently thinking that the 
property belonged to someone else. Evidence was given that the 
defendant was greatly flustered as soon as he discovered he had 
bought the wrong property; evidence, it is easily seen, that was also 
inconclusive, for if it showed that the defendant might all along 
have intended to buy another property, the evidence was quite 
consistent with the presumption that it was only after the sale that 
the defendant realised what a bad purchase he had just made. But 
while the court fully admitted that such purchase would stand at 
common law, they refused specific performance in equity. Later 
cases refused specific performance on similarly discretionary grounds, 
wherever a party could persuade Chancery that he had been truly 
under a mistake, i.e., cases where a party agreed to sell too wide an 
area including a building indispensable to his trade,** or where the 
defendant’s clerk had forgotten to add a special premium to the 
purchase-price,!® or where a purchaser swore he had been mistaken 
about whether a rent was for whole or half the land,™ or where the 
party immediately gave notice of his mistake after the making of the 
ae to sell. As apes M.R. summed it up: “ if it appears 


Foulkes (1911) 1 Gol R. 1 
the formation, and in the performance, of contracts. Untercanately Foulkes 
Ge age ey gar EER eM gal ar 


represent ‘‘active’’ mistakes. However, whereas in contract ıt needs an 
active mistake to show a perty’s true intent, in quasi-contract an active mistake 
is all that can arise mnce the mistake 1s, as it were, both proved and checked 
by the existing duty itself. oe oe ee Se ee 
intention, it is an thing to check how an established duty is discharged. 

16 Calverley v. Williams (1700) 1 Vea.J. 210 at p. Al; Townshend v. vray Mary 
(1801) 6 Vea.J. 898 at p. 888; Stewart v. A (1815) 1 Mer. 26 at pp. $ 
` The principle in that it is against conscience for « man to take edvan tage of 
the plain mistake of another, or st least, argc seit pres ar ml assist 
him in doing so'': Manser v. Back (1848) 6 Hare 483 a EE 8, per Wigram 
V.-0. 17 (1887) 2 

18 Neap v. Abbott (1888) O.P. Cooper 888. 

1® Wood v. Soarth (1855) 2 K. & J. 88. 

20 Swaisland v. Dearsley (1861) 29 Beav. 490. 

21 Webster v. Cecil (1861) 80 Beay. 62, where the court discovered another ini 


namely, that the offer had been slgraupeicaes the welevands of e ; 
have dready noticed. Nevertheless the decision was correct on its own faote. 
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upon the evidence that there was, in the description of the property, 
a matter on which a person might bona fide make a mistake, and 
he swears positively that he did make such mistake, and his 
evidence is not disproved, this Court cannot enforce the specific 
enforcement against him.” 33 Since, furthermore, these results 
betokened a general equitable approach, it was extended even to a 
case of rectification. In Paget v. Marshall ™ the plaintiff agreed to 
let to the defendant four floors of a house at £500 a year. After the 
lease was vxeculed, il was found that the dood includod a domiso of 
the lessor’s own shop. The court allowed the deed to be rectified, 
being much impressed by the hardship to the lessor: ‘ it is plain 
and palpable [said Bacon V.-C.] that the plaintiff was mistaken and 
that he had no intention of letting his own shop, which he had built 
and carefully constructed for his own purposes.’’ *4 

This latter resuit requires a special comment or two. The lessee 
had argued, with some merit one would have thought, that he had 
been unaware of the lessor’s mistake, and that if the deed was to be 
rectified, he deserved a reduction m rent. The court disregarded 
this argument, and even decreed costs against the lessee whose 
opposition to rectification was described as ‘‘ unreasonable ’’ and 
“ unjust.” % Not only did this conflict with an easential condition 
in rectification,® but the decision hardly exemplifies the “ substan- 
tial justice ’? between parties, as is sometimes claimed.?” Indeed 
this, just as the other equitable decisions, clearly overrides what 
must be a central limitation in any doctrine of mistake, the limita- 
tion deriving from the fact that mistake is concerned not with the 
misfortune to one party, but with a contract made by both, so that 
the rules governing mistake must hold an even balance between 
the two parties concerned. This limitation was certainly far better 
understood in the “‘ commercial justice ’? pursued at common law. 
In one instance,™* for example, a seller had sold specific goods, then 
discovered that he had mistakenly submitted a sample of lower 
quality, thus considerably overpricing the goods. When the 
argument was that equity would give relief, Campbell C.J. seemed 
incredulous: ‘* Would equity at the mere option of the vendor 
simply rescind the contract? That is what you ask us-ta do.” ™ 
Even in equity, however, a different doctrine was begmning to 

The mistake here related to e wrong adding-up, œ fact that was casily 

proved by evidence dating from before the contract, not just by conduct after 


the sale. 
23 Piaget v. Dran (supra) at p. 488. 


33 (1884) 28 Oh. 

14 Ibid. ab p. 68. 

25 Ibid. at 

pe eae namely, that the plaintiff would have to show a common 
intention on both sides: seo in MoKenms v. Coulson (1860) L.B. 
8 Eq. 868 and at note 11 above. May v. Plat [1900] 7 Ch. 616 at p. 628, 


roget v. Marshell was regarded as an erroneous deasion but this nos on 


: p. 216. 
28 Soott V. Littledale FENET 29 Ibid. at p. 82l. 
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appear, and instead of diverging from common law, equity rather 
began to follow it. 

The new stage was set by Morley v. Clavering.** Here the 
defendant agreed to purchase three leaseholds, intending to use the 
property for a purpose (opening a restaurant) which, it turned out, 
the lease forbade. The defendant resisted specific performance on 
the ground that it was a settled rule m equity not to enforce a 
contract if, as here, the vendor knew of the buyer’s error or at 
least suspected it. The court would not hear of this. Since the 
parties were on an equal footing, it was for the purchaser to ascer- 
tain whether the purchase would serve his purpose or not; at any 
rate, the purchaser might have a purpose that was private to him- 
self and one he could always change. The well-known decision m 
Tamplin v. James ** strongly confirmed these thoughts. A buyer 
tefused to complete his contract upon discovering that, contrary to 
earlier belief, a garden was not part of the property he agreed to buy. 
This mistake could easily have been discovered had the buyer looked 
at the plans. Nor, as the court insisted, can a defendant *‘ be 
allowed to evade performance by the simple statement that he has 
made a mistake. Were this to be allowed, a contract could rarely be 
enforced upon an unwilling party who was also unscrupulous, for 
that person might always escape from completing a contract by 
swearing he was mistaken.” * The temptation to perjury was 
further stressed in Van Praagh v. Everidge.** The defendant mis- 
takenly purchased one lot instead of another, a mistake due to his 
carelessness but of which he immediately notified the other aide. 
The court was quite prepared to admit the existence of an honest 
mistake, but it saw that this was not exactly the point: “ if the 
Court relieves this gentleman who honestly confesses his blunder 
from performing his contract, that would be inviting someone else 
to come here dishonestly to get off his bargain.” ** Moreover, in 
specifically refusing to follow Malins v. Freeman,** the court gave 
the clearest indication how much the equitable approach had 
changed. Some of the older cases may still be relevant to the 
extent that they exhibit equity’s residual power to alleviate a 
special hardship, where the parties are not on an equal footing, as 
where one party suffers from a particular disability.*" But such 


lage FAE vaste eter anes Soarth (1855) 2 K. & J. 88, where after 


poio Rae aE the e pianin turned to common law where 
A dere al 


at (IBC) 80 Boas Oh 8) Bene, 108, 32 (1890) 15 Ch.D. 215. 

a3 Ibid. at pp. 217, 218, 219. % [1902] 2 Ch. 266. 

35 Ibid. at p. 278. The judgment was reversed in the Court of Appeal, but on 
another point. Porre h 
correctness of this result, which doubts, however, seem And 
se oni ihis also Wiliams on Vondor and Purchaser (O14 « re anA 
as the vary cèrefnl judgment by Blair J. in Wallace v. MoGirr É TEL ao wall 


488 at 

a6 Ge d Kaen 25; and ae så noie 17 aboye 

ar , 6.g., Torrance V. Bolton (1872) L.R. 8 Ch. 118, where the purchaser was 
deal. 
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situations apart, the new and stricter approach seems the only 
possible, if equity is to be governed not by discretion but by 
principle.** 

So far we have been dealing with mistake that is often due to 
the mistaken party himself. We now turn to certain other mistakes 
caused by the other party who in these circumstances is usually the 
vendor; moreover caused by a misrepresentation that can be either 
fraudulent or innocent. Now misrepresentation, as everyone knows, 
today forms a separate rubric, if only to accommodate the many 
rules that distinguish the misrepresentation from expressions of 
opinion and so on. Even so, the connection between mistake and 
misrepresentation has to be most strongly streased. Clearly, the 
reason why a misrepresentation has legal effect is not just the 
punitive one of the vendor being dishonest or at fault, since the 
vendor may be entirely innocent. The true reason rather lies in the 
fact that the buyer is simply not getting what alone he has agreed 
to buy. The prior misrepresentation, it is true, is not itself a 
contract, nor part of one, but only induces a subsequent contract. 
Still, the point is that the subsequent contract thus induced in a 
sense ratifies the parties’ prior contractual intentions consisting in 
part of material representations that turn out to be untrue. Indeed, 
the misrepresentation thus incorporates what is a correspondence- 
mistake, since there is here an evident lack of correspondence 
between the prior contractual mtention and the contract as it turns 
out. 

This close interrelation of mistake with misrepresentation is also 
shown in other ways. Thus a contract can be rescinded if the mis- 
representation is due to a third person rather than to the vendor. In 
Lansdown v. Lansdown ** the parties executed a conveyance to 
divide their lands, both acting upon a third person’s wrong legal 
advics. The court ordered the bonds and deeds to be cancelled 
since they had been “ obtained by a mistake and misrepresentation 
of the law.” Again, a vendor’s misstatement may seem far too 
indirect to qualify as a misrepresentation in the accepted sense. 
Take Denny v. Hancock * which fully illustrates this. Intending to 

- sell property, the vendor prepared a plan which showed the property - 
as bounded on one side by a mass of shrubs. The purchaser, with 
the plan in hand, went to inspect the property, where he found a 
belt of shrubs including three magnificent trees, which however 
belonged to the adjoming property, though neither thé plan nor 
the inspection made this clear. He then bid for the property,-being 
under the impression that the trees were part of it, it being admitted 


as eal that the PAR sept eet ias in mct changed is, curiously, far from 
a , al m the b or courts: see, for le, Solls 
v. Batchor (1060) 1 K.B. 671 at p. 601, Share equity's relavant jarisdiction 1 
still regarded as predominantly discretionary. 
39 (1780) 2 J. & W. 205. 
40 Ibid. at p. 206. And see Cooper v. Phibbs (1887) L.R. 2 H.L. 149. 
41 (1870) L.R. 6 Oh. App. 1. 
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that such trees formed a material part of the value of the property 
as a residence. The court refused specific performance on the ground 
that the purchaser had been misled. It transpired that the purchaser 
might have had quite another reason for not wanting to complete; 
but this the court rightly held did not matter: it did not matter 
simply because the mistake was independently proved. A similar 
situation can arise in sale of goods. In Scriven v. Hindley ** goods 
were put up for sale in parcels bearing certain marks. Unknown 
to the buyer, these marks were used both for hemp and tow, 
though it was natural to think that these marks would apply to 
one thing, but not to the other, nor was the particularity of these 
marks explained either in the catalogue or by the auctioneers. Again 
the contract was held to be vitiated as the buyer was entitled to say 
that he had been misled. Indeed, a correspondence-mistake will 
arise wherever the description of property on which the buyer is 
made to rely happens to be “ improper, insufficient and not very 
fair.” 43 

It will now have been seen that a correspondence-mistake not 
only helps to reveal the parties’ true contractual intention, and 
in this way protects their freedom of choice, it also performs the 
much wider function of unifying the relevant field where before we 
tended to think in terms of separate approaches and remedies. How 
immensely important such a unified view can be becomes obvious 
from a problem that is posed by Rose v. Pim.“ Here, very briefly, 


the plaintiff wanted to get hold of horsebeans, described as féveroléa;-- ~ 


for an overseas purchaser. Not knowing what féveroles were, he 
asked the defendant, who told him that they were nothing but 
Tunisian horsebeans, which the defendant added he could procure. 
After further negotiations the plaintiff then bought from defendant 
500 tons of these horsebeans, which however the foreign purchaser 
rejected as they were the wrong beans, being fèves, not féveroles. 
The plaintiff argued that though the written contract only mentioned 
horsebeans, what he had really bought were horsebeans of the 
féverole type. And the action he brought was one for rectification 
to make the contract read ‘‘ horsebeans (féveroles) ? instead of 
horsebeans simpliciter, an amendment that he thought would enable 
him to sue on the rectified contract in damages. While the lower 
court allowed rectification, the Court of Appeal thought such remedy 
inapplicable: mapplicable because the plaintiff had failed to prove 
that the written contract did not correspond with the actual contract 
the parties had entered into; indeed, the parties had outwardly 
agreed for the sale of horsebeans, not féveroles. This decision is not 
easy to understand. For the court further admitted that the 


2 [1918] 8 K.B. 564. 

iui a Bolton (1872) L.R. By ai p: 188; and see also Jones vV. 
Rimmer (1880) 14 Ch.D. 588. In these cases, moreover, it will be for the 
vendor to show that the purchaser is not actually misled. 

44 [1958] 2 Q.B. 450. 
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defendant’s assurance that féveroles were horsebeans would have 
justified either an action for innocent misrepresenation, or one for 
breach of an express warranty.“ But, surely, to admit this was 
to admit a very great deal, for the admission was merely another 
way of saying that the parties had in fact mtended to buy and sell 
not just horsebeans, but féveroles. If so, how could it be argued 
that the ‘‘ outward agreement ’’ was for horsebeans alone? If so, 
again, how could one seriously object to a rectification, since rectifi- 
cation would do nothing more than incorporate a truth that the 
defendant had himself represented or warranted ? 

The court, it is true, defended its result by insisting that even if 
rectification did not require a prior contract complete in all particu- 
lars, it did require a “ concluded contract,” one showing that the 
parties had agreed, not just intended, on the other terms than those 
appearing in the written contract.*° Yet, again, is this not to make 
too much, in this context, of any real difference between agreement 
and intention? Once it is clear that the parties did share a mutual 
intention, that moreover this was a continuing intention (and con- 
tinumg the intention will inevitably be if the innocent misrepresenta- 
tion or warranty does induce the subsequent contract), this mutual 
intention then surely amounts to a prior concluded contract. 
Perhaps the reason why this has not been seen is that we tend to 
think of these common intentions as though they merely were 
imtention-forming negotiations. while we also tend to think of, a 
concluded contract as an agreement neatly reduced to paper. 
However, when we begin to remember that a written agreement 
merely confirms a prior oral agreement, and then begin to analyse 
the constituents of that oral agreement, we quickly discover that its 
crucial component is a common, continuing intention, even if this is 
not usually or formally described as a concluded contract. It must 
go without saying that the intention here referred to is an articulate, 
not a secret or private intention. Obviously only an articulate 
intention can form the basis of a common agreement, whereas a 
person’s private intention may inform his ‘‘ motive”’ or “ pur- 
pose,” but cannot by itself become a term in a contract.** 


that this action had become inapplicable mnoe, the goods bemg of, no 
restitutio was posable. The plaintiff's reason for not suing on the warranty 
was that he, quite wrongly, assumed that this would be offering parol evidence 
contradicting & written agreement, an assumption based on a misconstruction of 
Smith v. Joffryes (1846) 14 M. è W. 561, a caso thes had nothing whatever 
eae Mi present problem: see also Rose V. Pim [1988] 2 Q.B. 450 at 
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Rose v. Pim illustrates another, more widespread misconception. 
While recognising that the parties had been mistaken, even funda- 
mentally mistaken, the court felt obliged to disregard the mistake 
since the contract itself could not be regarded as non-existent, the 
parties having agreed with quite sufficient certainty on the same 
subject-matter, namely, had agreed to buy and sell horsebeans.* 
The court, in other words, believed that an operative mistake could 
never arise unless the contract more or less collapsed as a nullity. 
But this was a wrong view of the matter. In a situation such as 
the Peerless case,** previously noticed, the mistake certainly reveals 
a practical nullity, in the sense that the parties are so entirely at 
cross-purposes that they will not even know what to do in point of 
performance. Yet as regards the more typical as also more import- 
ant situations, correspondence-mistakes are not at all concerned with 
revealing a nullity, but are concerned with showing what is m effect 
an alternative agreement, either an agreement that differs in terms 
from the official agreement or an agreement that merely supplements 
(as in Rose v. Pim) the written contract. In short, correspondence- 
mistakes, far from denying or nullifying mutual consent, are rather 
meant to establish the actual truth about the parties’ agreement. 
Indeed we need to recognise some such category as carrespondence 
mistakes to be able to make just this point with any clarity. 


IO. EXPECTATION-MISTAKES: SUBJECT-MATTER 


Expectation-mistakes raise other problems. The party complaining 
of mistake now relies on a much wider objection. ‘‘ Can you really 
believe,” he in effect says, ‘‘ that I made the kind of contract that 
the other side now seeks to enforce against me? I admit that I can 
show nothing in the terms of the contract that would support or 
excuse me. Still do you really think that I made a contract to pay 
good money for so little in return? ° On general principle, needless 
to say, this objection cannot possibly succeed. Not because there is 
here no mistake, for it may be only too obvious that a person is 
ignorant or mistaken either about what a bargain meant or how it 
would turn out. Rather, the objection cannot succeed because it 
would introduce an automatic excuse enabling a person to terminate 
a contract whenever he disliked it. It is precisely because of this 
that, as we previously argued, even correspondence-mistakes have 
to be limited to mistakes that are strictly or objectively provable, 
for unless so provable the allegation of mistake, quite apart from 
facilitating perjury, would give superior rights to one instead of 
equal rights to both parties. Precisely this is also the import of so 
basic a decision as Smith v. Hughes. Here, it will be remembered, 
a buyer having bought by sample several quarters of oats, then 
48 [1058] 3 Q.B. 450 at pp. 458, 459, 4638. 
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objected that he had wanted old oats, not the new oats supplied by 
the vendor. Assuming, as was found, that no mention of “ old ” 
oats had been made, the buyer got exactly what he had (by sample) 
contracted to buy. Similarly in a more recent case," where a buyer 
ordered an article he specifically described. Samples were sent to 
him, and the goods finally delivered satisfied both the description 
and the sample. It then appeared that the article was a mixture, 
not the pure substance that both buyer and seller assumed it to be. 
But though both parties were thus under a fundamental mistake, 
this could not affect the sale since, again, the buyer was simply 
getting what he had bought. In short, a buyer cannot buy goods 
and then complain: ‘‘ I’m sorry, this is not quite what I wanted 
to have.” ™ 

However, if the general principle is straightforward, real diffi- 
culty arises from the fact that some expectation-mistakes do have 
positive legal effect. Thus a contract has been avoided (to recite 
the best-known instances) where a cargo had perished at the time of 
sale, or money was paid on a life insurance policy where the 
assured was already dead, or where property sold already belonged 
to the purchaser, or where a tug proved incapable of doing the job 
it was hired for." Sensible as they seem, we have nevertheless to be 
most careful how these results are to be explained. It is misleading 
to argue that such contracts are ‘‘ nothing but a phantom since 
there is nothing upon which they can fasten.” ** It is misleading 
because, as repeatedly pointed out, the parties here do make a 
contract in certain enough terms, since they do identify the goods, 
or property, or services they are contracting about. Their mistake 
rather concerns the effect of a bargain, in particular whether or not 
it is capable of being performed. Again, it is not enough to say 
(what current explanations constantly repeat) that the contract is 
vitiated by a ‘‘ fundamental fact,” * or by an “ underlying assump- 
tion,” °° or by a “ fact essential to the making of the agreement 
and the basis upon which the parties purported to contract,” © or 
because of “‘ an implied condition precedent.” ™ For these explana- 
tions do not reveal why something is a fundamental or necessary 
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assumption. It cannot be because one side suffers a “‘ fundamental ”’ 
disappointment, for this we have seen to be an irrelevant ground. 
It cannot be to ascertain the parties’ true intentions, for these are 
not in dispute at all. Is there then not just one assumption that one 
can describe as ‘‘ necessary ” or “* basic,” namely, the assumption 
that is contained in the basic terms in a contract, terms the parties 
agreed to with sufficient certainty ? 

It follows that the proper explanation cannot be “‘ assumptual ”’ 
or ** consensual,” but must be of another kind. And, indeed, as we 
look again at the relatively few expectation-mistakes which the law 
has recognised, what we find is that they are excuses granted in 
respect of certain unexpected effects of a bargain: moreover, excuses 
that perform the very same function as certain other excuses no less 
well known. On the promisor’s side we have long known a doctrine 
of impossibility of performance, while on the side of the promisee 
there is a doctrine of failure of consideration, not to mention the 
implied-by-lew warranties of title or quality.°? The plain purpose 
of all these excuses is to protect certain exchange-interests, that is, 
protect the promisor against too heavy a loss created by the 
unexpected impossibility, or to ensure that the promisee gets at least 
something for his money, though this always subject to the wider 
principle that prohibits intervention just to make a bargain ‘* ade- 
quate.” Seen as excuses, furthermore, the results mentioned 
earlier offer little or no difficulty. A buyer is excused to pay for 
res eatincta or res sua, simply because he would get nothing for his 
price as his consideration totally fails. Conversely, a promisor or 
seller is excused from having to deliver goods that have perished, 
since the impossibility creates exactly the same burden whether it 
occurs before or after the sale. In many cases, also, these circum- 
stances combine, so as to produce reciprocal excuses, excusing the 
one side for impossibility, the other side for failure of consideration. 

Unfortunately, these reciprocal excuses, instead of being recog- 
nised qua excuses, have come to be explaimed by saying that the 
contract is void ab initio. This has proved a profoundly misleading 
explanation, in several respects. For one thing, it became tempting 
to think that the distinctive feature of mistake was its “* yoidness ” 
in contrast to the ‘‘ voidability ” attaching to innocent misrepre- 
sentation, a contrast that began to over-separate the two remedies, 
a matter to which we shall have occasion to return. For another 
thing, the language of “ voidness,” as it connected with that of 
“ basic assumption,” insinuated the idea that we were here dealing 
with a question of mutual consent, not with non-consensual excuses 
introduced for the protection of exchange-interests. Precisely this 
€2 Sale of Goods Act, 1808, ss. 14-15; and see Stoljar, ‘‘ The Doctrine of Failure 
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led to the difficulty in the’ McRae case. Thus, suppose that the 
subject-matter of a contract, i.e., a ship, has ceased to exist; and 
suppose further that the seller, though affected by this initial impos- 
sibility, has not been entirely faultless in that he carelessly caused 
the buyer unnecessary effort and expense. However, if extinction 
of the subject-matter is taken to vacate and avoid the whole con- 
tract, the buyer no longer has a contractual action against the vendor. 
The difficulty of course dissolves if we put the question differently, 
that is, if we ask not whether a contract is void, but whether certain 
unexpected effects of a bargain should excuse both parties or (as in 
the above example) should excuse only one. Again, the notion of 
“ voidness ” supported a distinction between mistake as to subject- 
matter, which was ‘‘ basic ” or ** fundamental,” and mistake as to 
quality that came to be regarded as a mistake affecting one person’s 

motive ” rather than both parties’ outward consent. In many 
ways this distinction was harmless, if only because in many cases 
what was called a mistake of motive or quality comcided with the 
simple bargain disappointments which, we explained earlier, cannot 
have legal effect, while mistakes as to subject-matter overlapped 
with those cases of res ewtincta or res sua which gave rise to an 
excuse. Yet the distinction was utterly misleading in that it 
purported to be of general application, when its true applicability 
was far more limited. 

For m many situations the subject-matter of a contract does not 
become similarly extinct. In particular, land does not perish, if we 
put aside earthquakes or floods **; nor do events which have already 
happened and which’can be important in service-relationships, as in 
Bell v. Lever," a most celebrated case. L. paid B. a large sum of 
money to compensate B. for prematurely terminating his employ- 
ment as manager of a firm. It was then discovered that B. had 
committed breaches of fiduciary duty which would have justified his 
dismissal without any compensation at all. The House of Lords 
thought that L. could not recover this money; and this because the 
mistake related to quality, not to subject-matter; indeed, the parties 
having agreed on the same subject-matter, they “ must rely on the 
stipulations of the contract for protection from the effects of facts 
unknown to them.” è It is difficult to see what, in these or similar 


4 MoRas v. Commonwealth Disposals Commission ) 8 O.L.R. 877. 
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circumstances, a relevant mistake as to subject-matter could have 
been. Moreover, the reasoning here overlooked the possibility of 
certain excuses, i.c., excuses not concerned with what the parties 
actually agreed to, but with a person’s right to expect some degree 
of contractual fulfilment, especially where (as here) the plaintiff 
had paid money on a consideration that totally failed. The House, 
admittedly, was not bound to apply in contracts of service the 
exchange-standards mainly worked out in sale of goods; but it was 
free to do so (and for the sake of symmetry perhaps ought to have 
done so), contrary to what the majority believed. 

Greater freedom was exercised in a more recent case. In Solle v. 
Butcher, a flat was let at an annual rent of £250, both lessor and 
lessee wrongly believing the flat to be no longer controlled, when it 
still was, the controlled rent being £140. The tenant, after two 
years’ occupation, sought to recover the rent he had overpaid. The 
Court of Appeal agreed that there had been a common mistake and 
that the lease must be set aside : but they seemed to think that 
the present mistake could not be given effect to save in equity.” 
Though right in result, this was nevertheless an unsatisfactory 
approach. It resuscitated notions about equitable mistake which, 
we have argued before, are no longer tenable if they suggest that 
equity still has a discretionary jurisdiction it can manipulate aside 
from principle. Also, the discretionary approach obscured the very 
exceptional nature of the present case, together with the fact that 
in a sale or lease of land a court has exceedingly little room to 
intervene. Normally the parties must expressly specify the qualities 
about the land they deem material or relevant, for unless expressly 
mentioned they are taken to know and to have accepted the property 
as it exists. Normally, again, the parties can hardly claim to be 
economically mistaken about the rent charged, since, on the one 
hand, they are free to bargain over the amount and, on the other 
(and again disregarding floods, etc.) the rent or consideration will 
never totally fail. The one possibility that remains is precisely the 
one that happened here: that unknown to the parties a statute had 
halved the chargeable rent. It then is clear that the mistaken or 
unexpected effects of a contract for land are treated very differently 
from those of a contract for goods. Still, the important pomt now 
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is that one cannot even begin to understand the relevant differences 
unless we distinguish a separate category of expectation-mistake, 
that is, the mistake which as a general rule remains inoperative, 
except for a few, very few, situations in which certain, and still 
rather limited, exchange-interests are recognised. 


IV. CORRESPONDENCE-MISTAKES: PERSONAL IDENTITY 


As we turn to personal identity, what we previously described as 
correspondence-mistakes assume modifed form. The reason is not 
far to seek. If as regards subject-matter any true lack of corre- 
spondence directly affects our freedom of choice, as regards identity 
the law really begins with a different premise, namely, that in the 
typical case (or, rather, what historically has been the typical case) 
it cannot matter whether there has been a mistake or not. For in 
our ordinary buying or seling, it is of no importance who the 
supplier is or who pays for what, provided the supply is satisfactory 
and payment is complete. So that even if in negotiating or execut- 
ing a contract, the parties misrepresent (say) their weight, their 
age or their names, these personal inaccuracies do not affect the sale, 
as long as this sale is cash-and-carry and does not involve a personal 
or continuing relationship. Against this background it is easy to 
agree with Bacon that praesentia corporis tollit errorem nominis,® 
or to agree with Pothier that “ consideration of the person forms no 
ingredient in the contract,” ™ 

But, of course, there are situations where a person’s identity is 
far more material and where personal characteristics do enter the 
contractual choice. A party may insist on dealing with one particu- 
lar person, or on dealing with all persons except one. And such a 
condition has to be respected, since one may be as selective about 
whom one wants to contract with as about what one wants to buy. 
In Said v. Butt, a most telling illustration, a person procured a 
ticket for a theatre when he knew very well that he would not gain 
entrance, having earlier made unfounded charges against the theatre 
staff. The court had no doubt that this was a contract (or admis- 
sion) the theatre owner could repudiate, for ‘ the plaintiff could not 
constitute himself a contractor with the Palace Theatre against their 
knowledge, and contrary to their express refusal.” "° More interest- 
ing are the cases where personality assumes importance without a 
party stipulating any exclusivity. Invariably these cases envisage 
some kind of continuing relationship in that one party will have to 
trust the other either with credit, or with a special skill, or with the 
continued possession of things or premises. Thus where in a sale 
one side is induced by the other’s false personal assertions to part 
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with money or goods,” there is no doubt that the former can rescind 
the contract (apart from the problem of Cundy v. Lindsay," a 
problem to which shortly we return). Conversely, a borrower can 
repudiate a contract with a moneylender who conceals his true 
identity, since this identity can here be crucial because of the added 
danger of oppressiveness.’° Then one can terminate a contract for 
the painting of a portrait where the artist, in fact quite mknown, 
has by ‘‘ verbal cosmetics ” turned himself into a famous one.” 
Or one can rescind an agreement for a lease if the lessee has been 
less than truthful about himself, since (as readers of Jane Austen’s 
Persuasion will know and as a recent case has affirmed)*! a 
tenant’s status and character can be of vital importance as he may 
turn out to be quite undesirable. Similarly one can repudiate a 
contract with a person who pretends to act as an agent when in 
truth he is his own principal, the view here being that a person can- 
not really be reliable, if he dare not contract his own name.® 
Now in many of these situations, it will have been noticed, the 
mistake was brought about by deliberate and dishonest misrepre- 
sentation, which would have permitted the rescission to be put on 
the ground of fraud. This, however, is not always so. A mistake 
can be due to a misrepresentation that is innocent rather than 
fraudulent, equity providing relief in either case. Again, the mistake 
can arise regardless of any misrepresentation if there is no remedy 
for an innocent misrepresentation, as formerly was the case at 
common law,® or if (though this happens more rarely) the mistake 
is not caused by any misrepresentation at all. Suppose, for example, 
that D, accustomed to deal with X with whom he has credit, sends 
a further order to X but, unknown to him, X has sold his busines- 
to P who accepts D’s order. Here D can repudiate his contract 
with P: “ when a contract is made, in which the personality of 
the contracting party is or may be of importance, as a contract with 
a man to write a book, or the like, or, where there might be set-off, 
no other person can interpose and adopt the contract.” * In other 
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words, a contract becomes terminable not only where the defendant 
misleads the plaintiff, but even more importantly where the defen- 
dant is unaware that the plaintiff is mistaken, though in this last 
case the plaintiff must prove by other evidence (such as previous 
negotiations or the existence of a set-off) that the defendant is 
demonstrably not the person with whom he intended to contract. 
This shows that we are again dealing with a correspondence-mistake, 
though one with a difference. For the lack of correspondence, if a 
necessary is not a sufficient condition, since the mistaken party still 
has to show that the mistake is material or relevant to the contract 
he wishes to terminate. 

There is another point. In many of the situations here considered 
the mistake of identity arose where there was merely some danger 
about the other person, not yet a danger thal had materialised. In 
actual fact a person lying about his solvency might actually pay 
off his debt; a person pretending to be a mere agent might be more 
eredit-worthy than the (non-existent) principal; the money-lender 
hiding his identity might, at least in this case, reveal a warm heart; 
while a seemingly disreputable person might, once let into occupation, 
lead a perfectly virtuous life. Of course there are cases where one 
will not discover one’s mistake until the other party actually proves 
obnoxious or insolvent.** But the interesting thing now is that a 
contract is terminable for mistake of identity if the mistake only 
shows that the other side may prove undesirable. And this reveals 
perhaps yet another reason why the common law needed a separate 
doctrine of mistake. Because if a mistake of identity often resulted 
trom some deception, it still seemed mappropriate to regard this 
deception as being a complete imstance of fraud or deceit, as the 
mistaken party could seek relief on the ground of a probability and 
well before any actual damage occurred. To stress this is also to 
streas the fact that mistake was indeed a remedy of very broad base. 
For provided the mistaken party’s consent was vitiated in a material 
or relevant particular, it did not matter whether that consent was 
described as ‘f void’? or ‘‘ voidable,’? or whether the mistake 
involved a confusion between one or two persons (what later became 


85 In this hght, moreover, there can be litle objection to Pothier’s view that a 
contract is not avoided unless ‘‘ consideration of the person with whom I am 
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the distinction between “‘ identity ” and “‘ attribute’). Moreover, 
only a broader concept of mistake can really explain two decisions by 
the House of Lords that otherwise remain inexplicable: one decision 
which took it to be an operative mistake where a firm was deceived by 
an impostor into paying money to the latter’s nominee,*’ and another 
that similarly recognised a mistake where goods were wrongly 

by a person introducing herself as the wife of a fictitious 
socialite.* 

These points would hardly be worth making had the whole 
picture not become radically distorted by a parallel development 
that began with Hardman v. Booth. The plaintiff called at a 
firm by the name of Gandell & Co., and inquiring for Mr. Gandell 
was met by one Edward Gandell who was a clerk but not a partner, 
the business being exclusively owned by Thomas Gandell. Believing 
he was dealing with the firm, the plaintiff eventually sold and 
delivered goods to Edward, which goods Edward pledged with a 
personal creditor. Though clear that the plaintiff had been under 
a mistake, the question was whether he could avoid the contract as 
against a third party who had given consideration and acted in 
good faith. The decision was that the goods were obtained not 
by a mere fraud, but by larceny by trick, which both destroyed the 
contract completely and prevented property from passing to the 
purchaser. The reason why this was a trick, not just a fraud, was 
that the plaintiff had supposed he was dealing with the firm, without 
ever intending to deal with Edward personally. This reasoning was 
much confirmed in Cundy v. Lindsay,” usually regarded as the 
most important case of mistaken identity. ‘As this was “‘im sub- 
stance the identical case of Hardman v. Booth over again,” °% 
larceny by trick was again held to destroy the contract,” though it 
was also said that had the goods been procured by false pretences, 
property would have passed to the bona fide purchaser.*? 

Now this result, it must be admitted, had some justification in 
the law as it stood. Given the basic rule of nemo dat quod non 
habet, given the fact that the Factors Acts did not here apply, 
given further the fact that some deceptions had come to be regarded 
as larceny rather than fraud, one could at least understand why 


alter the point that the Lords recognised the mistake ss such, even if their 
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property should pass in one but not im the other case.™ Still, it is 
important to see that this was a distinction between larceny and 
fraud, not a distinction directly defining contractual mistake. 
Neither Hardman nor Cundy made much mention of mistake, let 
alone suggest that mistake depended on larceny by trick rather than 
fraud. However, seeing its context, the trick-fraud distinction 
could easily be given a wider twist, so as to intrude upon mistake 
itself. This, apparently, first happens in Phillips v. Brooks,™ where 
(very briefly) a cheat fraudulently obtained valuable pearls from a 
jeweller by introducing himself as another (existing) person of con- 
siderable social prominence. The court was much pressed to hold 
this an operative mistake, if only because there was here confusion 
in respect of two identities rather than one. Yet the court concluded 
that there was no mistake. For the jeweller intended to contract 
with a person physically identified, and even if the contract was 
rescindable for fraudulent misrepresentation this was quite different 
from avoiding it on the ground of mistake. It is true that this 
decision, long a subject of criticism, has recently been so radically 
distinguished to be practically overruled.°° Even so, this whole 
approach has left us with a doctrine (now usually interpreted as the 
doctrine of Cundy v. Lindsay) that a mistake of identity must 
involve two entities, not only one, so as to make the mistake relate 
to “ identity,” not just to “ attribute,” which in turn will render 
the contract ‘‘ void ” instead of “ voidable.” It is also true that 
in actual fact this doctrine has only been applied to the third party 
purchaser, and that aside from him the courts have applied a much 
wider view of mistake.*’ Nevertheless, the fact remains that even if 
the doctrme of Cundy v. Lindsay is technically isolable, its 
theoretical implications have been ruinous indeed. 


YV. CONCLUSIONS 


Let us summarise our main points and results. It will be clear that 
the analysis here presented argues for a complete reversal of the 
auspices under which contractual mistake has generally been con- 
sidered. Instead of putting the emphasis on “‘ basic assumptions,” 
including “‘ void ” or vacated contracts, we have been stressing a 
type of mistake that reveals the parties’ true contractual intent. 
Instead of regarding Cundy v. Lindsay as the prototype of mistaken 
identity, we have been far more concerned with a wider view of 
mistake under which a contract is terminable if the mistake is 
material or relevant. The centre-piece of this analysis has been a 
distinction between two kinds of mistake: on the one hand, corre- 
spondence-mistakes which are operative in their own right simply 
% But see the recent criticisms of Cundy V. Lindsay even on this score: Solle v. 
Butcher [1980], LEB. 671; Ingram v. Lattle ] 1 Q.B. 81 at p. 78. 
oo pe] a . 248. i 96 Ingram v. 1 [1961] 1 9D. 31. 
ər The important examples of this are Jones v. Waring d Gillow, ake vV. 
Symmons and Sowler v. Potter, all previously referred to. 


Mayr 1965 A NEW APPROACH TO MISTAKE IN CONTRACT 285 


because a party, by proving an alternative agreement or intention, 
thus can overcome his mistake; and, on the other hand, expectation- 
mistakes which concern not the agreed terms but the unexpected 
effects of a bargain, effects often most disappointing but which the 
law cannot redress, apart from a few special situations which how- 
ever must be put on a separate basis, that of exchange-interests. 
Moreover, by looking at correspondence-mistakes, relating both to 
subject-matter and personal identity, we can see that mistake, far 
from being a surplus-category (as has recently been alleged), is in 
fact a comprehensive doctrine, unifying a field previously divided by 
separate remedies; while from a viewpoint of expectation-mistakes 
it not only makes sense to say that a mistake can be both ‘* funda- 
mental ’? and ineffective (an assertion that is nearly self-refuting 
on traditional grounds,** according to which a fundamental or basic 
error is supposed to make a contract void), expectation-mistakes also 
furnish a more clarifying perspective for such problem cases as Bell 
v. Lever and Solle v. Butcher, cases which we fully discussed. 
The analysis here presented also helps us with certain incidental 
misconceptions. Thus we no longer need the void-voidable distinc- 
tion, a distinction that not only suggests’ } false difference between 
mistake and innocent misrepresentation, btt which gives the notion 
of “ void ” a significance it does not possess. Indeed the notion of 
voidness telescopes two quite disparate rules, namely, that res 
eatincta give rise to reciprocal excuses and that a third party will 
acquire no title, under the doctrine of Cundy v. Lindsay. Again, 
we no longer need to differentiate between common and unilateral 
mistake: we no longer need to do this since a mistaken party will 
either have to prove a correspondence-mistake, where proof will 
depend on what the parties said to each other or on the terms 
on which they actually agreed, or where the mistaken party will have 
to show that he comes within certain exchange-interests that are 
protected independently. And, similarly, we can now dispose of the 
controversy between the so-called ‘‘ subjective ’? and ‘* objective ”’ 
approach. To the extent that one purpose of mistake is to protect 
freedom of contract or autonomy of choice, the relevant test is 
always subjective. To the extent, however, that the function of 
mistake is to protect not merely the freedom of one, but the freedom 
of both sides, this immediately creates an objective limitation in that 
a person cannot complain if a mistake, due to his own ignorance, 
only reveals itself after the contract is made. In this way, indeed, 
subjective and objective viewpoints are not the playthings of 
opposing schools, but become part of the very logic of the criteria 
informing contractual mistake. S STOLJAR.* 


se See these assertions in Solls v. Butcher [1950] 1 K.B. 671 at p. 601; Ross v. 
OH. 18 2 Q.B. 450 at p. 460; and also Snanosio v. MaNamara (1986) 96 
at p. 198. 
, LLD. ; Professorial Fellow in Law in the Australian Natonal University 
iw; Canberra. 


INTENT IN FORGERY—I 


UO. Invent To Derraup anp Economic Loss 


Ir has already been shown in a previous section of this article? 
that despite the words of the 1918 Forgery Act an intent to defraud 
was always necessary at common law to establish the forgery of all 
classes of document, both public and private. It is the object of this 
section to show how the mismterpretation of the common law cases 
implicit in the words of the Act has led to a considerable amount of 
confusion in the post-1918 cases. 

The confusion has perhaps been most apparent in the dispute 
about the extent of the meaning of the words ‘ with intent to 
defraud.” The judicial approach in a series of cases since 1918, 
R. v. Bassey,? R. v. Potter, R. v. Garland + and culminating in 
Welham v. D.P.P.,®° has been that in order to establish an intent to 
defraud it is sufficient that the accused should have intended to 
induce the party deceived to do something to his prejudice which he 
would not have done, or to refrain from doing something which he 
would have done, had he realised that-the document was false. The 
opposing view, that some economic loss must be intended, has been 
forcibly, argued by Dr. Turner ° and Fridman.” It will be argued 
here that the judicial view is legally correct, and hence that the 
claims of the academic writers, though perhaps arguable as a matter 
of policy, are not supported by the authorities cited, and that their 
criticisms of the judges are unfounded. 

There are two main lines of support for the judges’ view: first, 
Buckley J.’s account of the difference between deceit and fraud, and 
secondly a series of pre-1918 cases. Buckley J.’s definition will be 
dealt with first since recourse to the earlier cases was not seriously 
attempted until Welham’s case. 

Buckley J. in 1908 ® had to consider whether to order a prosecu- 
tion to be instituted under Acts of 1861 and 1862 against a company 
director in the face of the refusal of the Law Officers of the Crown 
to do so. The question was whether there was a prima facie case of 
the commission of the offence of making or publishing a false 
statement or account or a false or fraudulent entry in the company’s 
accounts with intent to deceive or defraud, and in holding that 


1 (1 28 M.L.R. 154. 
a 
4 [1060} Orim.L.B. 129. 
5 [1961] A.O. 108; [1960] 1 All H.R. 808. 
6 Orim.L-R. 465, and in Kenny, Outlines of Oriminal Law, 18th ed., pp. 
0. 
T jess] Orim.L.R. 508; [1960] Crim. L.R. 580. 
3 Re London and Globe Penance Corporation Ltd. [1908] 1 Ch. 7%. 
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there was Buckley J. gave the following account of the difference 
between deceit and fraud °: 


“* To deceive is, I apprehend, to induce a man to believe that a 

is true which is false, and which the practising the 
deceit knows or believes to be false. To defraud is to deprive 
by deceit: it is by deceit to induce a man to act to his injury. 
More tersely it may be put, that to deceive is by falsehood to 
induce a state of mind; to defraud is by deceit to induce a 
course of action.” 


This passage was seized upon by the textwriters to explam the 
difference between deceit and fraud for the purposes of section 4 of 
the 1918 Forgery Act, and was finally used by Swift J. as the basis 
for his decision in R. v. Bassey 1° that it was an offence to utter 
forged testimonials of good character and of past examination 
successes with intent to gain entry into an Inn of Court; the judge 
held that there was evidence that the appellant mtended to defraud 
the Benchers since he intended to induce them to act to their injury 
in admitting as a student a person whom, if they had known the 
true facts, it was not only their right but also their duty to exclude. 
Buckley J.’s account was further approved as the locus classicus on 
the point in R. v. Wines, and Bassey’s case was followed directly 
in R. v. Potter and another, where it was held to be forgery to 
make a false document with intent to use it to obtain a driving 
licence, since “ it was to induce the County Council to take a course 
of action which they would not otherwise have taken and which its 
was not only their right but their duty not to take if they had known; 
the true facts.” Again in R. v. Welham ™ the Cou cc*' minal: 
Appeal held that “‘ provided that the intention is to cause the person) 
deceived to act to his real detriment, it matters not that he suffers 
no economic loss; it is sufficient if the intention is to deprive him o’ 
a right, or to induce him to do something contrary to what it woul 
have been his duty to do, had he not been deceived.” Unt 
Welham’s case reached the House of Lords, then, Buckley J.i 
account was accepted by the courts as a sufficient explanation of i 
words of the 1918 Act. 

It was, however, challenged in the House of Lords 1$: the sate 
for decision was whether an intent to defraud had been admitted on 
the appellant’s story that he joined in making out fictitious hire- 
purchase forms in order to obtain loans on non-existent lorries from 
finance companies who were conniving at the scheme to avoid the 
current restrictions on credit. The appellant argued that there was 
no intent to defraud anyone since no economic loss would be suffered 
either by the Capital Issues Committee or by the Board of Trade 
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Inspectors whom it was intended to deceive.1® Their Lordships 
admitted in giving judgment that Buckley J.’s remarks were neither 
binding nor exhaustive, and, m view of the doubt on the interpreta- 
tion of the Act, recourse was made to the common law position. 

This leads to the second line of support for the proposition that 
economic loss is not essential. Both Lord Radcliffe and Lord 
Denning cited as cases where no economic loss was intended, or 
rather ueed necessarily have been intended, R. v. Sharman 1° and 
R. v. Moah," where appointments were obtained by means of forged 
letters of recommendation and convictions for common law forgery 
were upheld. They also mentioned the cases where the discharge 
of a prisoner had been effected by means of forged documents.'® 
R. v. Toshack, however, they regarded as the most explicit and 
decisive decision on the point. There the accused obtained a 
master’s certificate from the Corporation of Trinity House by means 
of a forged certificate of good service and conduct, and though an 
earlier count alleged that he ‘“‘ did thereby and by means thereof 
attempt to defraud the corporation of one of the said pieces of 
paper (of the value of 1d.) ” the conviction was upheld solely on 
two later counts which averred only an intent ‘“‘ thereby and by 
means thereof to deceive, injure, prejudice and defraud * the cor- 
poration, or the examiners. No mtent to deprive them of any 
property was therefore alleged in the counts upon which the convic- 
tion was affirmed. These cases are certamly prima facie authority 
for the judicial view and the onus is squarely on the academics to 
prove their point. 

Dr. Turner counters the first line of argument set out above 
by claiming that Buckley J. did not mean what he has been taken to 
mean. He argues * that the judges in the cases based on the dictum 
have made “‘ a logical error of an elementary kind . . . the fallacy 
often termed an illegitimate antistrophe,’’ that is to argue that 
because A is included in class X, therefore everything in class X is 
equal to A. As Lord Denning remarks ™ this sounds extremely 
serious, and will repay some detailed study.?? 

18 Dr. Turner's comment in the article cited above is not quite to the point; » 
claims that Welham had defrauded the finance companies by a apang then 

of their assets to the extent of the loans. In the case as it raided 

by the House of Lords ıt hed to be assumed that the fnance companies 

not deceived, sinc» the point was whether the socused had admitted an intent 

to defraud by sticking to the story he told. 
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Antistrophe as a logical term is simply the Greek word for what is 
more usually termed conversion, that is changing round the subject 
and predicate in attributive statements of the kind with which 
Aristotelian logic deals; for example the true statement ‘‘ All dogs 
are animals,” if converted becomes the statement ‘‘ AIl animals are 
dogs,’’ which is clearly false. However not all statements which are 
true result when converted in an untruth; for example the state- 
ments ‘* All men are rational animals ” and ‘ All rational animals 
are men ” are both true, since, it is assumed, the class of men and 
the class of rational animals are identical. Now it is clearly 
important to see exactly what Buckley J. intended before any 
comment is made on the interpretations of later judges. It has been 
one of the advances of modern logic m dealing with this type of 
problem to express the statements in terms of the relationships of 
classes and we shall deal therefore with Buckley J.’s propositions in 
that way. He says first that to defraud is to deprive by deceit; this 
must be taken as a definition, that is a statement of class identity that 
the membership of the class of frauds (class A) and of the class of 
deprivings by deceit (class B) is identical. We may therefore legiti- 
mately convert it to the statement that to deprive by deceit is to 
defraud. Secondly he says that (to defraud) is by deceit to induce 
a man to act to his injury. This is a further explanation of the 
first statement and may be taken as another statement of class 
identity, and therefore also legitimately convertible, or at leasi—- 
as saying that while all members of the class of frauds may not be 
members of the class of inducings by deceit of an action by a man to 
his injury (class C), all members of class C are members of class A: 
that is in the latter case that class C is not identical with class A but 
is included in it, or that to induce a man to act to his injury by 
deceit is a sufficient but not a necessary condition of defrauding him. 
It is more difficult to see how Buckley J. can have meant, as Dr. 
Turner seems to suggest, that class A is not identical with but is 
included in class C, that is that all cases of fraud are cases of 
inducing a man to act to his injury by deceit, from which Dr. Turner 
correctly points out it does not follow, unless the classes are 
identical, that all cases of inducing a man to act to his injury by 
deceit are cases of fraud. 

It may be seen from this analysis that the real point at issue 
is whether Buckley J. was stating (i) that classes A and C were 
identical, (ii) that class C was included in class A, or (iii) that 
class A was included in class C. Swift J.’s approach in Bassey’s case 
is quite legitimate if (i) or (ii) is the correct interpretation, and it is 
only if (iii) is what Buckley J. intended that Dr. Turner’s comments 
are relevant. No logical blunder is committed in interpreting the 
dictum in any of these three ways, though Dr. Turner’s choice does 
seem a little strained; in any event Swift J.’s construction is scarcely 
to be termed a logical error of an elementary kind. 
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In passing it may be mentioned that Dr. Turner makes a similar 
error of interpretation in discussing a section of Lord Radcliffe’s 
speech, where his Lordship said *: 

“ But in that special line of cases where the person deceived is a 
public authority, or a person holding a public office, deceit may 
secure an advantage for the deceiver without causing anything 
that can be fairly called either a i or an economic 
injury to the person deceived. If there cond: Do Ro intent se 
defraud in the eyes of the law without an mtent to inflict a 
iary or economic injury such cases as these could not 
ve been punished as forgeries at common law, in which an 
intent to dekaud i is an essential element of the offence, yet I am 
satisfied that they were regularly so treated.”’ 


Dr. Turner “ suggests that this passage contains a double non- 
sequitur. It would have been more accurate for him to have limited 
his objection to one of the premises. What Lord Radcliffe said in 
effect was that in certain cases convictions for forgery were upheld 
at common law though no economic loss was inflicted; that if 
economic loss was a necessary condition for the establishment of 
fraud, such cases could not have been forgeries at common law, since 
fraud was a necessary condition for the establishment of forgery at 
common law; and that he was satisfied that they were treated as 
forgeries at common law. The implied conclusion is that economic 
loss is not a necessary condition for the establishment of fraud. 
There are no gaps in the argument if the premises are accepted. The 
point which Dr. Turner may legitimately make is that the premise 
that an intent to defraud was essential for this kind of case is 
incorrect and unsupported. For the reply to this point the reader 
must refer to the arguments set out in the first part of this article * 
in support of the claim that an intent to defraud was always essential 
in all cases of forgery, despite the words of the 1918 Act. 

These arguments fail therefore to establish the ilogicality of the 
judicial position and they are certainly not sufficient to establish 
conclusively the claim that economic loss was an essential element 
of fraud at common law, since they are based on the presupposition 
that that was the case. In dealing now with the line of pre-1918 
cases we shall see how the general acceptance of the 1918 Act 
as a true statement of the common law position has led to some 
misconstruction of their real effect. Dr. Turner begins by dismissing 
R. v. Harris * as irrelevant since it concerned only the question 
whether the forged magistrate’s order to the prison officer was a 
public document or not. It has already been shown, however, that 
there was a clear allegation of fraud in the indictment so that the 
case is authority °! for the proposition that to secure the release 


A Soil a 108 ab p. 1845 [1061] 1 All B.R. 608 at p. 808. 
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of a prisoner by means of a forged document is a fraud upon the 
gaoler, or perhaps even upon the public, but at any rate a sufficient 
fraud to support an indictment at common law. Clearly no question 
of economic loss arose, so that if the idea that no intent to defraud 
was necessary in the case of public documents is to be disregarded, 
as both Lord Radcliffe and Lord Denning suggest, there is substan- 
tial support here for the judicial view. 

E. v. Sharman * and R. v. Moah * may be taken together as 
cases where posts were obtained by means of false testimonials. The 
Crown in Sharman’s case indeed argued that there was an intent to 
obtain the emoluments for the post and Maule J. asked *: “‘ Is there 
not an intention to defraud if it is intended that a party should 
act upon a representation whereby something would be obtained 
from him.” Jervis C.J. too accepted the finding of the jury that 
the accused uttered the forged document, knowing it to be forged, 
with imtent to obtam the emoluments of the place of schoolmaster 
and to deceive the prosecutor, as sufficient to support the conviction. 
These are cases therefore which may be held to have involved some 
economic loss, ruless we accept Lord Denning’s suggestion that, as 
the accused probaly, intended to give full service for the money 
he was to receive, no real loss would be incurred beyond that of 
having perhaps an unqualified schoolmaster or one of poor character. 
They do not, however, prove that economic loss was essential. 

We have already seen that the conviction m R. v. Toshack ™ 
was upheld on those counts which did not allege the loss.of the 
certificate itself. Alderson B.,** in giving the judgment of the’ ea 
clearly thought that the real injury which Toshack would h i 
inflicted if he had been successful would have been an injury to 
the public; he stressed the importance of the duty placed on the 
examiners of Trmity House, both to the owners of property and to 
those whose lives are entrusted to the care of a ship’s master; “ and 
if,” he added, ‘‘ insufficient seamen or persons otherwise than of 
good character and conduct are appointed, the unfortunate sub- 
ordinates of the ship are often subjected to harsh and improper 
treatment.” The fact that the loss of the certificate valued at one 
penny was alleged in earlier counts does not, it is submitted, bear 
equa) weight with the decision of the court as explained in the 
judgment, which ignored the question of economic loss. 

R. v. Hodgson ** has been dealt with at length above; here it 
should suffice to say that the conviction was quashed because there 
was held to be no intent to defraud at the time of the actual altering 
of the College of Surgeons’ certificate, since Hodgson simply intended 
to impress his friends. Counsel for the Crown could only suggest, 
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when his submission that no intent to defraud was necessary had 
been more or less rejected in argument; that one of the properly 
qualified medical practitioners in the immediate neighbourhood, or 
one of the persons on whom the defendant attended professionally 
might have been defrauded. This was not accepted; Hodgson did 
not intend that anyone should act on the belief induced by the certi- 
ficate, nor of course that any economic loss should be incurred, so 
that the case is not relevant to the point at issue. 

Finally, Lord Denning also relied on the case of R. v. Martin,” 
where the accused uttered a forged receipt for £4 from a fictitious 
client to prevent his employer from finding out that he had obtained 
the cash on a false pretence that he required supplies from the 
supposed client. Dr. Turner suggests that the prosecutor would in 
fact be deprived of the £4 if the forgery remained undetected, since 
she would lose her right to claim it back. It may with equal plausi- 
bility be argued that she had already lost all claim to the money 
in their ordinary course of dealing, since the crime of obtaining 
by false pretences had already been completed, and that the effect 
of the forgery was simply to induce her not to take action, which she 
had a right and perhaps a duty to take, in prosecuting her servant. 
The judge told the jury that if they believed the prisoner to have 
uttered the forged receipt for the purpose of deceiving Miss W. into 
a belief that he had applied the £4 to the purpose for which he had 
obtained it, such purpose being a mere pretence and fraud, they 
might find him guilty of uttermg it with intent to defraud her. As 
he did not effectively distinguish between the two possibilities set out 
above, either interpretation may stand. 

There is then no compelling reason to accept Dr. Turner’s view; 
on the contrary, R. v. Toshack * and R. v. Harris * are cogent 
authorities for fraud without economic loss. In addition, Gooderson 
in a recent article ** has brought to light other cases from common 
law jurisdictions where no economic loss was occasioned and yet the 
accused were convicted of forgery: these lend additional support to 
the judges’ view. 

Fridman approaches the matter somewhat differently.** He 
wisely asserts that the older cases and texts are not to be relied on 
to explain the present position and thus avoids the problem of 
trying to force a meaning into a case when the point in question 
was not explicitly before the court, and then argues that in principle 
the crime of forgery should be limited in scope to cases where some 
material loas is suffered by the victim; any other concept would be 
too vague and elastic. Merely to “ cook ” the account books of 
one’s employer, for example, without an intent to cause him some 
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economic injury, though it is a clear breach of duty and therefore 
actionable, should not be regarded as a crime and certainly not the 
crime of forgery. He asserts in passing that Buckley J. did in 
fact include the notion of economic loss in the dictum we have 
already considered, and that the meaning of fraud in ordinary 
language also includes the idea of some financial injury. He then 
claims that the recent cases have obliterated the distinction between 
deceit and fraud made in 1918 by eliminating this notion. Frid- 
man’s main contention then is that it is and should be essential in 
proving an intent to defraud to prove that the accused intended to 
obtain some material thing of value; he admits that this would mean 
that in some cases conviction or acquittal might depend solely on 
whether a written as opposed to an oral licence or permit were issued 
by the person or authority deceived. Legislation should, therefore, 
according to Fridman, be introduced to make this quite plain and if 
necessary there should be a separate measure making it a crime 
to obtain such oral licences and permits by forged documents and 
other deceits. 

It will probably be simplest to answer these points by stating 
some tentative conclusions. It has been argued at length that it is 
foolish to look to the common law for an explanation of the distinc- 
tion between deceit and fraud, since the point could not™.. ve been 
explicitly relevant until 1918. It would be equally foolish to` ygnore 
the common law on the much more important point of what is and 
what is not a crime in this field. Once we get rid of the idea that 
there was a crucial difference between public and private documents, 
the earlier cases and particularly R. v. Hodgson * will be of the 
greatest assistance. We may usefully start, as the judges in 
Welham’s case did, from the proposition that the basis of the crime 
of forgery is the making of a false document with intent to defraud. 
If this is generally agreed it may then be possible to reconcile the 
1918 Act with the common law by drawing a distinction between the 
two types of document for the purpose of explaining the meaning 
of “ intent to defraud.” 

Lord Radcliffe stated +1 that ‘‘ something more than the mere 
inducing of an action ” was essential if fraud were to be established, 
doubtless with Dr. Williams’s example of inducing a man to take a 
walk by means of a forged letter in mind.*? Lord Denning was a 
little more explicit and said ** that the crucial point was whether the 
accused had an intent to practise a fraud on someone or other im the 
Ch Mee ee ee 
s (1856) Dears. & B. 8; 7 Cox 0.0. 192. 
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sense that someone might be prejudiced in whatever way. The mam 
objection to these speeches is that they do not clarify in exact terms 
what the ‘‘ something more ” is, and the complaint is justified. For 
although the vagueness does not make the decision wrong, some 
` clarification is called for. It may therefore be useful to set out in 
more detail what their Lordships may have had in mind, working 
from the common law position. 

Hodgson’s case * and the dictum by Bramwell B. m R. v. 
Moah * are the key to the correct approach, that the law in certain 
` circumstances will not regard the counterfeiting or altering of any 
document as forgery since no prejudice can result, or rather since 
none is intended. This may be due either to the trivial nature of 
the document itself, as in Bramwell B.’s example of an invitation 
to dinner from an important personage, or, as in Hodgson’s case, to 
the complete absence of any intent to make use of the forgery. 
A perfect example of this latter type of case would be where as 
a pure test of skill in drafting and copying an artist ‘‘ counterfeited,” 
say, a Royal Charter, and then showed it to a friend hoping that it 
would be taken to be genuine. There is clearly here a prime facie 
intent to deceive within the words of the 1918 Act and the document 
is equally clearly of a public nature, und yel il seems slrange to say 
that an offence has been committed. One possible explanation is that 
such cases are examples of the de minimis rule; we may also, perhaps 
preferably, argue that they are cases where there is no criminal 
intent, no intent to defraud anyone. The latter suggestion may 
seem to be in direct conflict with the law as stated in the Act, since 
only an intent to deceive is required in the case of a public document. 
The conflict may be avoided if the following proposal is acceptable, 
namely, that the interpretation of ‘ deceit ” within the Act should 
take the common law position into account, and that consequently 
tor the forgery of public documents the prosecution must prove that 
the accused intended the forged document to be accepted as genuine 
and given some legal effect. This is less than is demanded in the case 
of private documents as will be seen below, but there is still a fraud, 
a fraud on society or on the public,** from the fact that the forger 
is enabled either to claim a status to which he is not entitled, or else 
to avoid some general prohibition. An example of the former would 
be the forgery with intent to influence others of a document 
certifying the discharge of a bankrupt, even if the bankrupt had no 
specific use for it in mind at the time of the forgery, or perhaps, im 
modern conditions, the forgery with similar intent of a certificate of 
the Royal College of Surgeons, since that might well now be held to 
be a public document within the rule just stated; an example of the 


44 Note 40, above. 
45 (1858) Dears. & B. 550 at pp. 552-858; 7 Cox 0.0. 508 at p. B04. 
46 Beo Russsll on Crime, VoL 2, p. 857, as cited in Hodgson's case. "Ii is clearly 
that at common law the counterfati 8 matter of record is forgery; for 
since the law grres the eat credit to records, is cannos but be of the 
ukmost ill consequence to publio to have them either forged or falsified.” 
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latter would be the forgery of a document with a view to the 
obtaining of planning permission, whether written or oral, to develop 
land or change its use, even if no one could possibly suffer loss or 
injury by the development or change of use proposed. By way of 
contrast we might suggest, as a case which would lie outside the 
law, the counterfeiting by some legal eccentric of a series of public 
Acts and charters and the like with which to decorate his study. 

In any event we may legitimately claim in the light of these 
examples, and also of the earlier statutory recognition *" of the 
necessity for an intent to defraud im all cases of forgery, that the 
disjunctive use of the word “‘ deceive ” in section 4 of the 1918 Act 
is grossly misleading. The section purports to re-enact the common 
law: since on the face of it the words used fail to do so, it is 
suggested that they should be reinterpreted in some such way as has 
just been set out. 

In addition the point of drawing a distinction between public 
and private documents will now be understandable, for the Intent to 
defraud required to establish the commission of any offence of 
forgery receives a more restricted interpretation for the latter. An 
adequate exposition of its full extent has recently been given by 
Gooderson **; his “ working definition ” of the intent relevant to 
the forgery of private documents is as follows: 

“ An intent by deceit to cause prejudice to another either: 

(i) by causing damage to his person, property or reputation; 
or 


(ï) by affecting his rights whether by deprivation or conceal- 
ment thereof; or 

(ii) by inducing him to act contrary to what would have been 
his duty had he not been deceived.” 


A companion ‘‘ working definition ” of the intent relevant to the 
forgery of public documents might run something like this: 

An intent by deceit to cause the forged document: 

(i) to be accepted as genuine; and 
(li) to be put to some use as a valid legal document. 

As for the question of economic loss, in modern society where the 
claims of status take increasing precedence over those of mere 
material wealth, is it not foolish to hold, as Fridman does, to the 
old bulwark of the common law, that some material thing of value 
must be intended to change hands before a crime is committed, 
unless there is a specific enactment to the contrary? This doctrine, 
most rampant in the sphere of simple theft, now finds expression in 
the idea that there must be an intent to cause some material loss 
to the victim, economic or otherwise. It has caused untold trouble 
in the law of larceny and necessitated an enactment to make 
47 We have already noted that in almost all the relevant acts before 1918 the 

word '‘ defraud "’ appears or is to be implied. 
48 [1960] Camb.L.J. 199 at p. 218. 
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criminal the falsification of accounts. If the slight vagueness in the 
common law definition of an intent to defraud has enabled the 
judges to keep up to date by extending the concept to cover cases 
where nothing of intrinsic value can possibly change hands, this 
should be welcomed. 

Another general objection to the judgments in Welham’s case ‘° 
has been that the distinction between deceit and fraud has been 
reduced to vanishing point. Their Lordships’ reply to this was that 
as long as there remained a possibility, however slight, of deceit 
without fraud, as for example‘in Hodgson’s case © no difficulty need 
arise. This reply was adequate in the circumstances, but if the 
suggestions given above for the reinterpretation of the meaning 
of “ deceit” within the 1918 Act are acceptable, some further 
comment will be necessary. For if they are accepted, then the kind 
of case which the judges had in mind of deceit without fraud would 
no longer be regarded as suitable for any criminal proceedings at 
all, no matter what kind of document were involved. We would 
then have three classes of case: first, cases where an intent to 
defraud within the limits set out by Gooderson was established, 
secondly, cases where, since public documents were involved, the law 
implied an intent to defraud the public if there was an intent that 
the forged document be accepted as genuine and put to some use 
as a valid legal document, and, thirdly, cases where there was simply 
an intent to deceive in the narrowest sense. Even if the cases in 
the third class are excluded entirely from the ambit of the criminal 
law, there will still be a sufficient difference between the intents 
required for the forgery of public and private documents to account 
for the distinction drawn in 1918, though not of course for the way 
in which it was drawn, or for the particular words used. 

To sum up, the judges in Welham’s case have finally and directly 
disposed of the idea that, as Lord Denning put it, an intent to defraud 
means exclusively an intent to deprive someone of something of 
economic value. Indirectly the case has brought to light that an 
intent to defraud was necessary for all cases of forgery at common 
law irrespective of the nature of the document. The distinction 
between public and private documents in the 1918 Act is to that 
extent an innovation. However it has been argued that there is 
some point in making such a distinction in the analysis of the mtent 
to defraud necessary for the forgery of public and private docu- 
ments: for in the case of public documents an injury or detriment 
to the public is readily implied at law, namely, when a counterfeit 
public document is seriously put forward as genuine, valid and 
operative. If, therefore, the 1918 Act could be interpreted to give 
effect to the distinction in that form, we might rest content. But 
such an interpretation is scarcely possible on any reasonable 


49 [1961] A.C. 108; [1960] 1 All E.R. 908. 
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construction of the words in the Act. It is therefore respectfully 
suggested that it would be desirable to amend the Act to bring 
the law openly back to the more sensible stand taken by the judges, 
that an intent to defraud is an essential element in all cases of forgery. 
Tom Happsn.* 


(Concluded) 


* Peterhouse, Cambridge 
Vor. 28 11 


ADMISSIBILITY OF EVIDENCE OBTAINED 
BY ILLEGAL SEARCH AND SEIZURE UNDER 
THE UNITED STATES CONSTITUTION 


Te decision of the United States Supreme Court in Mapp v. Ohio, 
which provided the occasion for this article, is important not only 
because it is a landmark in the law concerning the admissibility of 
illegally obtained evidence, but also because it illustrates the ongoing 
process of infiltration of federal law mto matters previously regarded 
as the exclusive corcern of state law and state courts. 


Tae FOURTH AMENDMENT 


The Fourth Amendment to the United States Constitution spells out 
a prohibition of unreasonable search and seizure and of general 
warrants of search, seizure or arrest.? It is one of the first ten 
Amendments which were ratified in 1791, a few years after the 
Constitution itself, and are generally regarded as part and parcel 
of that Constitution.* 

The prohibition of the Fourth Amendment was preceded by 
similar provisions in the bills of rights in various states. They were 
intended to place under constitutional ban practices of the authori- 
ties in England and the colonies such as general warrants and writs 
of assistance, which were regarded as tools of tyrants and means to 
reduce the right of individuals to personal security. While the 

1 867 U.B. 648 (1961). 

2 The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seirures, shall not be violated, and 
no warrants shall issue but upon probable cause, supported oath or afirma- 
tion, parknlariy describing the place to be searched, the persons and 
things to seized.’ 

One of the objections raised against the Federal Constitution as adopted in 
18T be Abe Constitutions] Convention in Philadelphis was the absence of a bill 
Const tution was one of limited powers, leaving the residuum to the 18 states 


Madison, in an effort to gain rainfication of the Constitution by the 
states, made the commitment that a bill of rights would be by way 
of amendment to the Constitution once the latter had been of 


ınstroments of ratification. Out of this material, James Madison, member of 
the First Congress, prepared a number of posals, from which emerged 
twelve Amendments which Congress submi to the states for ratification. 
The first ten Amendments were ratified. On these developments see Rutland, 
ihe Birth of the BIR of Rights (Univermiy of North Carolma Press, 1968). 

4 The usetis Declaration of Rights of 1765 and that state’s Constitution 
of 1780 contained language almost identical with the Fourth Amendment. 
Fraenkel, ‘‘ Concerning Searches and Seizures" (1901) 84 Harv.L.R. 861. 
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Supporters of the measure pointed out that inasmuch as ihe: 
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provisions of the state constitutions on search and seizure were 
binding on state authorities, the prohibitions of the Fourth Amend- 
ment, as those of the other original Amendments, were addressed to 
the federal authorities and binding only on them.* 
The Fourth Amendment contains two distinct clauses. The one, 
in the second part, prescribes the prerequisites of a valid warrant for 
, seizure or arrest. It rules out searches, seizures and arrests 
based on general warrants. The other clause prohibits searches and 
seizures carried out without a warrant unless they satisfy the criterion 
of reasonableness. The history of the adoption of the Fourth 
Amendment shows that it is not a ‘* one-barrelled affair,” directed 
only to the essentials of a valid warrant, but that the prohibition of 
‘ unreasonable searches and seizures’? was intended to cover 
something other than the form of a warrant." 


Toe DEVELOPMENT OF THE FEDERAL Exciusionany RULE ss 
APPLICABLE TO FEDERAL COURTS 


Boyd v. United States * was an early case before the Supreme Court 
in which the question arose whether evidence obtained by an illegal 
search and seizure could be used in criminal or quasi-crimimal 
proceedings before a federal court. A federal statute authorised the 
courts to require defendants in proceedings arising under the federal 
revenue laws to produce books, invoices and papers which would 
tend to prove the allegations of the United States attorney. It 
further provided that if the defendant failed or refused to produce 
such papers without satisfactory explanation, the allegations of the 
United States attorney should be taken as confessed. Pursuant to 
an order based on that statute, defendant, in a suit for forfeiture of 


` property imported in violation of the custom revenue laws, produced 


the invoice, but objected to its reception as evidence on the ground 
that the statute was unconstitutional. 

The Supreme Court’s opinion delivered by Mr. Justice Bradley 
declared the invoices inadmissible evidence because the statute 


of the Fourth Amendment see Lasson, History and Development 
othe Fourth Amandmani tothe United State oration (Baltimore, The 


5 Baran a Bais Baltimore, 7 Pet. 948 (1883). 
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that not only a search of a person when arrested but also of the place where 
the arrest is made is lawful without warrant as an incident to a lawful arrest. 
It overruled Trupiano v. Unmtted States, 834 U.S. 699 (1948) which had held 
that a warrant of search of premises (as i from a search of the 

person) must be procured when ‘‘p 1" even though the ssarch 
is incidental to the arrest. There are indications that the Supreme Court ma 
return to the T ition. See vV. United States, 365 U.S. 
610 et pp. ); Wong Sun v. United States, 871 U.S. ATL at 
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authorising the order to produce them violated both the Fourth 
Amendment and that part of the Fifth Amendment which declares 
that no person “ shall be compelled in any criminal case to be a 
witness against himself.” The Fourth Amendment was held appli- 
cable because ‘‘ a compulsory production of a man’s private papers 
to establish a criminal charge against him, or to forfeit his property, 
is within the scope of the Fourth Amendment to the Constitution, 
in all cases in which a search and seizure would be; because it is a 
material ingredient and effects the sole object and purpose of search 
and seizure.” ° The opinion set forth substantial portions of Lord 
Camden’s opinion in Entick v. Carrington on the illegality of 
general warrants, adding that Lord Camden’s language must have 
been: relied on when the Fourth and Fifth Amendments were 
adopted. Mr. Justice Bradley saw an “‘ intimate relation between 
the two amendments ” in that ‘‘ the ‘ unreasonable searches and 
seizures ° condemned in the Fourth Amendment are almost always 
made for the purpose of compelling a man to give evidence against 
himself, which in criminal cases is condemned in the Fitth Amend- 
ment; and compelling a man ‘in a criminal case to be witness 
against himself ° . - throws light on the question as to what is an 
€ unreasonable search and seizure.’ ” 14 

In a separate opinion Mr. Justice Miller speaking also for the 
Chief Justice concurred in the court’s opinion in so far as it was based 
on the Fifth Amendment. He held the Fourth Amendment inappli- 
cable because an order to produce papers and the service of such 
order did ‘not constitute a search, nor was the production of the 
paper in obedience to the order a seizure within the meaning of the 
Fourth Amendment. 

Whether or not the court was correct in relying on the Fourth 
Amendment, the fact that the decision was based also on the Fifth 
Amendment somewhat weakens its value as authority for the 
** exclusionary rule ” according to which evidence obtained by illegal 
search and seizure is inadmissible. There has never been a question 
that evidence obtained by compelling a person to be a witness 
against himself is inadmissible; such testimony, by virtue of the | 
compulsion involved, is of questionable evidentiary value. Hence, 
the Fifth Amendment would have provided a sufficient basis for the 
Supreme Court’s ruling in the Boyd case. While the court’s reliance 
on the Fourth Amendment certainly was not dictum, as assumed by 
Wigmore, the clear establishment of the exclusionary rule in a 

© Ibid. at p. 622. 

10 (1765) 19 Howell St.Tr. 1020, 

11 116 U.S. 616 at p. 688. 

E E oi aE Justice Bradley's opinion in Wigmore on Hoidence, 


VoL 8 (1961 ed.) ets 
18 In contrast, e laos ri 


May 1968 ILLEGALLY OBTAINED EVIDENCE IN THE U.S.A. 801 


Fourth Amendment case had to wait for a case where that Amend- 
ment was the only provision available as a basis for such a rule. 

Before such a case arose in 1914, the Supreme Court in Adams 
v. New York ™ took the occasion to express views detracting from 
the authority of the Boyd decision. In a criminal prosecution far , 
violating the New York law against lotteries the trial court received 
in evidence defendant’s private papers, seized pursuant to a search 
warrant issued for the purpose of seizing papers relating to the 
lottery. In affirming defendant’s conviction, the New York Court 
of Appeals held the Fourth Amendment inapplicable to state court 
proceedings, and further held that under the law of New York 
“ the court, when engaged in trying a criminal case, will not take 
notice of the manner in which witnesses have possessed themselves 
of papers, or other articles of personal property, which are material 
and properly offered in evidence.” 1° In affirming this decision the 
United States Supreme Court held that there had been no unreason- 
able search or seizure within the meaning of the Fourth Amendment 
wherefore there was no need to decide whether the Fourth Amend- 
Ment was a limitation of the powers of state courts. After stating 
that the court had no wish to detract from the authority of the Boyd 
decision, Mr. Justice Day for a unanimous court did just that. He 
stated that the English, and nearly all of the American cases, have 
declined to extend the doctrine of guaranteeing private security in 
person and property and the sanctity of the home to the extent of 
excluding testimony obtained by unlawful means, if otherwise 
competent. 

It was in the landmark case of Weeks v. United States * that 
the exclusionary rule was finally established as governing proceedings 
in federal courts. A federal marshal searched without warrant the 
home of a person suspected of violating the federal law prohibiting 
the use of the mails for lottery purposes and seized some of his 
private papers. Prior to the trial before the federal court defendant 
unsuccessfully applied for the return of the papers. They were used 
as evidence and defendant was convicted. Again, Mr. Justice Day 
delivered the opinion for a unanimous court. He referred to the 
Fourth Amendment as establishing the fundamental principle that 
the man’s house was his castle. That Amendment’s protection 
reached all alike, whether accused of crime or not, “‘ and the duty 
of giving to it force and effect is obligatory upon all intrusted under 
our federal system with the enforcement of the laws.” He stressed 
that defendant had made timely application to the court for the 
return of the papers seized in his home. This feature, in the view of 
Mr. Justice Day, distinguished this case from Adams v. New York 
which was an “ application of the doctrine that a collateral issue 
will not be raised to ascertain the source from which testimony, 
competent in a criminal case, comes.’’ 

15 102 U.8. 585 (1904). 
16 People v. Adems, 176 N.Y. 851 at p. 858 (1908). 1 989 U.B. 888 (1914). 
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Mr. Justice Day stated the reason for the exclusion of evidence 
obtained in violation of the Fourth Amendment as follows: 
“ Tf letters and private documents can thus be seized and held 
and used in evidence against a citizen accused of an offense, the 
protection of the Fourth Amendment . . . is of no value, and, 
so far as those thus placed are concerned, might as well be 
stricken from the Constitution. The efforts of the courts and 
their officials to bring the guilty to punishment, praiseworthy as 
are, are not to be aided by the sacrifice of great prin- 
ciples established by years of endeavor and suffering which have 
resulted in their embodiment in the fundamental law of the 
land.” 


The opinion also stated that to sanction admission of illegally 
obtained evidence 
“ would be to affirm by judicial decision a manifest neglect, 
if not an open deflance of the prohibition of the Constitution, 
intended for the protection of the people against such 
unauthorised action.” 
In Mr. Justice Day’s opinion the two basic reasons to which all 
arguments supporting the exclusionary rule can be reduced are 
discernible. First, the rule is the only effective way of enforcing the 
law restricting search and seizure. Secondly, the court’s dignity is 
impaired if it uses evidence obtained through illegal means, thus 
condoning the flouting of the law by public officials. 

The exclusionary rule was subsequently extended to the indirect 
products of an illegal search. In Silverthorne Lumber Co. v. United 
States 1* a federal court convicted a person of contempt of court 
for refusing to obey subpoenas to produce books and documents 
which the authorities had discovered during an illegal search of 
defendant’s premises, The Supreme Court reversed this decision. 
Mr. Justice Holmes, who delivered the court’s opinion, said that the 
“ essence of a provision forbidding the acquisition of evidence in a 
certain way is that not merely evidence so acquired shall not be 
used before the court but that it shall not be used at all. Of course, 
this does not mean.” he added, ‘‘that the facts thus obtained 
become sacred and inaccessible. If knowledge of them is gained 
from an independent source they may be proved like any others, 
but the knowledge gained by the government’s own wrong cannot 
be used by it in the way proposed.” 1 , 

Recently, this ‘‘ fruit of the poisoned tree ” doctrine was applied 
not only to physical material, such as papers and effects but also to 
verbal evidence.” In one case, statements which a defendant made 


19 Ibid. at p. 892. 
20 Mloerman v. Umied States, 865 U.S. 505 (1961). 
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those officials were held to be no less the “ fruit ” of official illegality 
than the more common tangible fruits of an unwarranted intrusion.” 


Toe FEDERAL EXCLUSIONARY RULE AND STATE Counts uP TO 
Marr v. Omo 


Under one clause of the Fourteenth Amendment, adopted in 1868 in 
the wake of the Civil War, a state may not “ deprive any person of 
life, liberty or property, without due process of law.” The question 
arose whether the liberties laid down in the first eight Amendments 
as binding on the Federal Government were also “ liberties ’? within 
the meaning of the Fourteenth Amendment and as such binding on 
the states. In 1987, the Supreme Court adopted the. formula that 
only those of the rights spelled out in the first eight Amendments 
had been absorbed by the Due Process Clause which were “‘ implicit 
in the concept of ordered liberty.” 33 

Twelve years later, in Wolf v. Colorado,™ the Supreme Court was 
faced with the question whether the guarantees of the Fourth 
Amendment met that test. A Colorado state court, trying a person, 
for a crime under the state penal law, admitted evidence obtainus 
under circumstances which would have rendered it inadmissible in 
a federal court under the Weeks doctrine. The United States 
Supreme Court was asked to review the conviction on the ground 
that admission of that evidence violated defendant’s federal rights 
under the Fourth Amendment. To do so, the Supreme Court would 
have had to hold first that the Fourth Amendment, read in conjunc- 
tion with the Due Process Clause of the Fourteenth Amendment, was 


binding on the states, and secondly that the Weeks doctrine was, 
applicable to cases tried in state courts. A majority of six justices. 


took the first step but was not prepared to take the second one’ 


consequently it affirmed the conviction. i / 
m Wong Sun v. United States (supra). In the same decision Mr. J ice 
Brennan, who delivered the court's opinion, between arbal 
evidence which had bean come at “by exploitation . ilegality ’’ and a 


situation where the connection between the arrest and the statement hed 
“ become so attenuated as to dissipate the taint ’’ (at 487-488). Because 
it was evidence of the latter kind, the court held sdmianblo a statement which 


-B. 819 (1987). In that case a state law permitting 
the state to appeal in criminal cases was in uue: The question was whether 
person indicted for murder whose sentence to life imprisonment was reversed 
eke peal by the state, and who was then retned and sentenced to death, 
fal hon Gece Een eee prohibited in federal cases under 
Be TNE Ameimant The 8 Mone Oa Mali Gat ae capac at Gauble 
jeopardy did not violate those mdamentàl principles of liberty and justice 
Finch Ño at the base of all our civil and political mstitations. Consequently, 
+ 


does not embody the Double Jeopardy Olause of the Fifth Amendment even 
assuming that clause would have ruled out a new trial had the case been 
one before a federal court. 33 888 U.B. 25 (1949). 


Sas 
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The court’s opinion, delivered by Mr. Justice Frankfurter,™ 
stated that “‘ the security of one’s privacy against arbitrary intrusion 
by the police—which is at the core of the Fourth Amendment—is 
basic to a free society [and] therefore implicit in ‘ the concept of 
ordered liberty ’ and as such enforceable against the States through 
the Due Process Clause.” But, he added, ‘‘ the ways of enforcing 
such a basic right raise questions of a different order.” The exclu- 
sionary rule adopted in Weeks was not derived from an explicit 
requirement of the Fourth Amendment but was a matter of 
“ judicial implication.” The fact that ‘ most of the English- 

ing world ” rejects the exclusionary rule made the court 
€ hesitate to treat this remedy as an essential ingredient of the 
right.” In this connection, Mr. Justice Frankfurter pomted out 
that thirty states of the Union reject the Weeks doctrine, while ten 
are in agreement with it, and that of ten jurisdictions within the 
United Kingdom and the British Commonwealth of Nations which 
have passed on the question, none has held evidence obtained by 
illegal search and seizure inadmissible.** The court’s opinion then 
referred to various remedies against officials violating the Fourth 
Amendment such as an action for damages and criminal prosecution. 
That the court was aware of the doubtful value of those remedies as 
deterrents appears from this sentence of the court’s opinion: 
“ Granting that in practice the exclusion of evidence may be 
an effective way of deterrmg unreasonable. searches, it is not 
for this court to condemn as falling below the minimal standards 
assured by the Due Process Clause a state’s reliance upon other 
methods which, if consistently enforced, would be equally 
effective.” 

In what may well be a classic example of judicial restraint,** 
Mr. Justice Frankfurter then referred to Judge Cardozo’s opinion in 
a New York case ™ holding that evidence obtained in violation of 
a New York law guaranteeing the individual’s privacy was admis- 
sible in state criminal proceedings, as “‘ weighty testimony against 
m Mr. Justice Black concurred on the ground that the federal exclusion rule 

wes not a command of the Fourth Amendment (which he held fully applicable 


to the states through the Fourteenth Amendment) but merely a judicially 
created rule of evidence. 


uding 
an attitude of judimal self-restraint. Bee Mendelsohn, Justices Black and 
Frankfurter: Conflict in the Court (The University of ioago Press, 1961), 
passim. 31 People v. Defore, 242 N.Y. 18 (19%). 
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against the exclusionary rule, and he did so in his characteristic way 
of i aga 
“ That the rule of exclusion and reversal results in the escape 
of guilty persons is more capable of demonstration than that it 
deters invasions of right by the police. ... Rejection of the 
evidence does nothing to punish the wrong-doing official, while 
it may, and likely will, release the wrong-doing defendant. It 
deprives society of its Temedy against one lawbreaker because 
he has been pursued by another. It protects one against whom 
incriminating evidence is discovered but does nothing to protect 
innocent persons who are the victims of illegal but fruitless 
searches.” 

Mr. Justice Douglas dissented consistently with his opposition to 
the rejection in Wolf of the exclusionary rule’s application to the 
state courts. 

Mr. Justice Frankfurter dissented because he thought that the 
court should haye followed Rochin. As there, the use of evidence 
obtained by the shocking methods employed offended “‘ those canons 
of decency and fairness which express the notions of justice of 
English-speaking peoples.” This was for him the criterion for 
deciding whether due process had been violated; he again rejected 
as an “‘ absolute’? the view that every instance where evidence 
relied on by the court was obtained illegally constituted a violation 
of due process.*" 

The question in Elkins v. United States,** the last decision 
preceding Mapp v. Ohio to be considered, was whether evidence 
illegally obtained by a state officer which could not be used in a 
state court because that state had adopted the exclusionary rule, 
could be used in a federal prosecution. In a five to four ruling the 
Supreme Court decided the question in the negative.*® The decision 
was not based on the Due Process Clause. Instead it was grounded 
on the Supreme Court’s supervisory power over the administration 
of criminal justice in the federal courts.“ Therefore, there was no 
need to overrule that part of Wolf which held that the Due Process 
Clause did not require the adoption of the exclusionary rule relative 
to evidence illegally procured by state officials. Nonetheless, the 
fact that four justices joined in Mr. Justice Stewart’s opinion which 
characterised the exclusionary rule as supported by ‘‘ reason and 
experience,” as being required by “the imperative of judicial 
31 Mr. Justice Black’s dissent had nothing to do with the issue of illegal search 

and seixure. Beni god paying. O Ae Naa ee e 


“silver platter doctrme ’’ of ee v. United States, 888 
.8. 74 (1949) which had held on the authority olf v. Oolorado_ that a 
federal conrd could use; e presented to 16% (fe aaa clatter "ty geal 
lice without having to concern itself With the légaliiy:ofitho Tathod dmplayéa 
y the state police. 
40 On this power see note in (1968) 76 Harv.L.B. 1656. 
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integrity,’?: and the one toward which there was an “ inexorable 
movement ” in state jurisdictions, foreshadowed the demise of that 
parbot Wolf which'retused to regard the exclusionary Tole a4 hinding 
on state courts. ica 

: Marr v. Omo 


Mapp, v. Ohio “ concluded the development toward full acceptance 
of the exclusionary rule: it imposed it as a federal rule on all state 
courts. To achieve this, the court had to overrule its own holding 
in Wolf that the states were free to accept or reject the exclusionary 
rule; in so doing the court strengthened the other holding of Wolf 
that the Fourth Amendment’s guarantees were binding on the states. 

An Ohio court had found defendant guilty of knowingly having 
in her possession certain lewd and. lascivious books and pictures in 
violation of a state law. Her conviction was based primarily on the 
introduction in evidence of certain books and pictures seized during 
an unlawful search of her home. The Ohio Supreme Court conceded 
that the methods employed to obtain the evidence offended “ a sense 
of justice ’’ but upheld the conviction because the evidence had not 
been taken “‘ by the use of brutal and offensive physical force.” 

~The United States Supreme Court reversed in an opinion 
delivered by Mr. Justice Clark for himself and the four justices who 
are often labelled as ‘‘ liberals ’?—Chief Justice Warren, Justices 
Black, Douglas and Brennan. Mr. Justice Harlan dissented in an 
opinion in which. Justices Frankfurter and Whittaker joined. The 
ninth justice—Mr. Justice Stewart—took no position on the consti- 
tutional issue dividing the majority and minority. He would have 
reversed the conviction on a ground unrelated to the issue of 
whether the states are bound by the exclusionary rule.“ 

. The court’s opinion made it clear from the outset that to decide 
the case the court had to review that part of Wolf which held that 
in a prosecution in a state court for a state crime the Fourteenth 
Amendment does not forbid the admission of evidence obtained by 
unreasonable search and seizure. Hence the court had either to 
accept or to overrule the holding in Wolf that exclusion of such 
evidence is not required by the Fourteenth Amendment. 

The Supreme Court has the unquestioned power to reverse its 
previous decisions.“ Nonetheless, when the court takes it upon 
Ss ; 

Wolf’ ras decided) 20 sites eiimitiol aad 18 nietas excluded in EN cours 


evidence s illegally sized èd b7 state officers (one state undecided), while by 1981 the 
; y states admittimg and 26 exoluding such evidence. 
43 867 U.S. 648 (1 D. 


13 He held that Go Ohio statute was unconstitutional becauss it violated freedom 
of th è and expression teed by the First Amendment and made 
applicable to the states by by the Dus Process Olause of the Fourteenth Amend- 
ment. Had Mr. Justice Stewart felt it necessary to take a postion on the 
principal issue, his opinion in Elkin (swpra), suggests that he would have sided 
with the majonty. 

44 Bee lists of overruled Supreme Court decisions in Smith v. Allwright, 821 U.S. 
649 (1044); Helvering v. Griffith, 818 U.S. 871 at 401 and Burnet 
v. Coronado Oil and Gas Co., 285 U.S. 898 at pp. ‘gi dos 
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itself to overturn a ruling it had made on a prior occasion some 
justices may feel the need to show that this was not merely the 
result of a change in the court’s membership but was due to a 
change of circumstances in the period between the two decisions. 
This may explain the stress laid by Mr. Justice Clark on “ factual 
considerations ”? or ‘‘ factual grounds ’’“* underlying the Wolf 
ruling and no longer valid at the time of the ruling in Mapp. One 
such “‘ factual ground ” of Wolf was that in 1949 almost two-thirds 
of the states were opposed to the exclusionary rule, while more than 
half of. the states passing upon it since approved of it m whole or 
in part.*® Specially mentioned among the states that changed its 
rule since Wolf was California whose Supreme Court’s decision in 
People v. Cahan *" is frequently cited as the classic exposition of 
the reasons supporting the exclusionary rule.*® Another ‘‘ factual 
ground ” for the Wolf ruling without “ current validity »” was the 
availability of other means of protection for the right of privacy.*® 

In this connection, Mr. Justice Clark referred to the experience in 
California, as reported in People v. Cahan, and in other unspecified 
states, showing that those other remedies (especially criminal lia- 
bility for violation of duties by police officers and for malicious 
procurement of search warrants) were ‘‘ worthless and futile.” © 

Mr. Justice Clark then announced that a re-examination of Wolj’s 
“ constitutional documentation of the right to privacy free from 
unreasonable state intrusion ” led the court to “ close the only 
court-room door remaining open to evidence secured by official 
lawlessness in flagrant abuse of that basic right.” ™ He declared 
that the extension of the protection of due process to the Fourth 
Amendment’s right of privacy made it “ logically and constitution- 
ally necessary ” to insist on the exclusionary rule “‘ as an essential 
ingredient of the right newly recognised by the Wolf case.” ** He 
characterised the rule as the “ most important constitutional 
privilege ” implicit in the constitutional right not to be exposed to 
illegal search or seizure. Thus, in the strongest possible terms Mr. 
Justice Clark made it clear that the exclusion of evidence obtained 
by illegal search or seizure was not just a rule of evidence, but had 
become an integral and inseparable part of the right of privacy 
secured by the Fourth Amendment. 

Mr. Justice Clark referred to the unquestioned rule that coerced 
confessions may not be used by state courts under the Due Process 
Clause. Both the Fourth and the Fifth Amendments express ‘‘ sup- 
plementing phases of the same constitutional purpose—to maintain 


45 867 U.S. 648 at p. 65L 
46 The actual a in note 41 above. 
tr cal a ASA aed 
See Wigmore loo. ot., p. 84 i 
49 "Factual ground " wi ‘‘ current validity " appears to be a euphemism for 


ption." 
50 867 U.S. 648 at p. 652. 
51 Ibid. at pp. 
52 Ibid. ab p. 656. 
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inviolate large areas of personal privacy,” and “‘ together they 
assure in either sphere . . . that no man is to be convicted on 
unconstitutional evidence.” * 

After stating that the administration of justice would be simpli- 
fied if both federal and state courts were to abide by the same rule, 
the opinion cited Judge Cardozo’s formulation of the basic argument 
against the exclusionary rule: ‘‘ [T]he criminal is to go free because 
the constable has blundered.” * Mr. Justice Clark’s answer was: 

“ The criminal free if he must, but it is the law that sets 
him free. No can destroy a government more quickly 
bart Ge flere obec dic aoa lass oe apa hia diceart 
of the charter of its own existence.’ 53 


In conclusion, Mr. Justice Clark said that because the right to 
privacy embodied in the Fourth Amendment was of constitutional 
origi, 

“we can no longer permit it to be revocable at the whim of any 
police officer... . Our decision, founded on reason and truth, 
gives to the individual no more than that which the Constitution 
Para to the police officer no less than that to which 

onest law enforcement is entitled and, to the courts, that 
judicial integrity so necessary in the true administration of 
justice.’”? 5° 


Of the two justices who delivered concurring opinions, Mr. Justice 
Douglas had the easier task. He had been a dissenter in Wolf v. 
Colorado; his view was now adopted by the court. Mr. Justice 
Black, on the other hand, had voted with the majority in Wolf. 
He now said that upon further reflection he had come to the con- 
clusion that the Fourth Amendment’s ban against unreasonable 
searches must be used together with the Fifth Amendment’s ban 
against self-incrimination, and that in view of this “ close inter- 
relationship ” the exclusionary rule was not only justified but 
required. Mr. Justice Black thus went back to the basis of Mr. 
Justice Bradley’s opinion in the Boyd case.°** 

Mr. Justice Harlan deplored in his dissent the majority’s lack 
of the “‘ sense of judicial restraint which, with due regard for stare 
decisis, is one element that should enter into deciding whether a past 


53 Ibid. at p. 657. It should be noted, however, that at the time when Mopp was 
decided the guarantee of the Fifth Amendment against self-incrimmation was 
Be Hard ee nate Te moe poraed i the Tad Troais Olacia ot Abe Fouten 
Bee Adamson V. Californias, 888 U.B. 46 (1947). This position was abandoned 
in Malloy v. Hogan, 878 U.B. 1 rated which held that the privilege 


Hina fae the Fifth Amendment) had been incorporated in the Due 
Process Clause. os, Mr. Justice Black's relance on ike Pinth Amendment 
in his concurrence m Mapp—ses text below—makes sense in terms of his basio 
philosophy. 

uP V. Deforas MA N.Y. 18 at p. 21 (1928). 

55 967 U.B. 648 at p. 659. 

5s Ibid. at p. 660. Sta Supra, p. W9. 


May 1968 ILLEGALLY OBTAINED EVIDENCE IN THE U.S.A. B11 - 


decision of this court should be overruled.” ** He referred to the 
exclusionary rule now being imposed on the states as “‘ but a remedy 
which, by penalizing past official misconduct, is aimed at deterring 
such conduct in the future.” He deplored the lack of patience “‘ on 
the part of those who might like to see things move faster among the 
States in this respect.” The steady movement toward accéptance of 
the exclusionary rule, stressed by the majority, was for Mr. Justice 
Harlan an argument against ‘‘ the need of replacing voluntary state 
action with federal compulsion.” 5* 

While thus the dissent is based on the concept that federal courts 
should exercise restraint in imposing their notions of fairness on 
state courts and state officials," it is also apparent that Mr. Justice 
Harlan has no likmg for the rule whose imposition on the states he 
opposes: 

“ I do not see how it can be said that a trial becomes unfair 
simply because a state determines that evidence may be con- 
sidered by the trier of fact, regardless of how it was obtained, 
if it is relevant to the one issue with which the trial is concerned, 
the guilt or innocence of the accused.” © 


Mapp decided that under federal law evidence obtained by 
federal or state officers through illegal search or seizure could not 
be used in criminal proceedings before any state court. It did not 
decide that what constitutes illegal search or seizure would be 
determined uniformly in accordance with federal rules. This the 
court made clear two years after Mapp in Ker v. California,” a case 
which raised the question whether unannounced entry of a suspect’s 
home by California police made the followmg arrest, and also a 
search made as an incident to such an arrest, unlawful. In Miller v. 
United States the court had held announcement of entry, a 
requirement established in the English Semayne’s Case,** to be a 
necessary condition for an arrest made by federal officers in the 
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prospectie „application only. It did it gs E i the ground ihast the 


thet tha Mot The’ i 
t t did no require to give Mapp retroactive: effect. court 
P Ji Foi Estoni : 


Gaitan v. United States, 317 F. 2d 494 (1988) in which the Court of Appeals 
for the Tanth Circuit refused to apply Mapp retroactively. 
87. 


e1 874 U.S. 28 (1968). 
62 857 U.B. BOL (1958). 
es (1608) 5 Co.Rep. 91 A, 91 B; T7 E.B. 194 at p. 195. 


812 . THE MODERN LAW REVEW Vor. 28 


District of Columbia. In Ker Mr. Justice Clark, in the controlling 
opinion, delivered for himself and three other justices, took the 
position that since California law permitted unannounced entry in 
the given situation, the Supreme Court would regard the arrest, and 
the search incidental thereto, as lawful even though an arrest made 
by federal officers under the same circumstances would be unlawful. 
“ Mapp sounded no death knell for our federalism.” * Mr. Justice 
Brennan, dissenting for himself and three other justices, argued that 
the requirement of announcement of entry, except for narrowly 
circumscribed exceptions,® was essential for the protection of the 
individual’s privacy, and that the court “ should pronounce precisely 
the same judgment ’? upon the conduct of state officers violating 
this requirement as it would have done if federal officers would 
have been imvoalved.* 

Concluding the consideration of Mapp v. Ohio, it should be 
noted that the exclusionary rule now firmly established as governing 
both federal and state court proceedings applies only to evidence 
obtained in violation of the Fourth Amendment’s prohibition of 
unreasonable search and seizure. Nonetheless, Mapp may help to 
extend the exclusionary rule to other instances of illegally obtained 
evidence. For example, in a recent New York divorce case, evidence 
obtained by the husband in violation of a state statute forbidding 
unreasonable intrusion upon privacy was excluded on the ground 
that Mapp—though not directly in pomt——‘‘ does give rise to the 
reasonable inference ” that, if states may no longer accept evidence 
obtained by public officials in violation of the Fourth Amendment, 
despite the need to protect society against crime, evidence of 
invasion of privacy by non-officials contrary to state law should also 
be rejected even in private litigation.” 


EVIDENCE OBTAINED BY WIRETAPPING 


The decisions discussed above have no applicability to evidence 
obtamed through wiretapping. This is the result of Olmstead v. 
United States where the Supreme Court in a five to four decision 
held that wiretapping by federal agents done outside of the premises 
of the suspect is not ‘ search ” or “‘ seizure” and therefore not 
prohibited by the Fourth Amendment.* 


874 U.S. 28 at p. BL. 
65 4.9., where the persons within already know of the officer’s suthority and 


os The nin ninth member of the court, Mr. Justice Harlan, concurred in the result 
Jaskier V. Saakler, BA N. 

81 Sackler v. Sackler, WA N.Y.B. 2d 790 as p. 792 (1988). 

68 277 U.S. 488 (1028). ‘* The evidence was secured b the sense of hearing and 
that only. a mas no nby of tha ee of the defendants "’ (at 
p. 464). The Jangvege M: See Eee Pete ee, 
memorable: g Beate in eee guaranteed by the [Fourth and Fifth 
ments is much b er in The makers of our Constitution Erara 
secure conditions favourable to ihe pursuit of happin ess. They recognised the 
rignificance of man’s spiritual naturs, of his feelings and of hie intellect. They 
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Subsequently, in 1984, Congress passed the Federal Communica- 
tions Act, a section of which provides that “ no person not being 
authorised by the sender shall intercept any communication’ and 
divulge or publish the existence, contents, substance, purport, effect 
or meaning of such intercepted communication to any person.” © 
Promptly the Supreme Court held that the phrase ‘‘ no person ” 
comprehended a federal agent, and that by reciting the contents of 
an intercepted telephone message in testimony before a court such 
agent was divulging it in violation of the statute. Hence, through 
statutory interpretation the court came to the conclusion that the 
provision which made wiretapping of an interstate communication 
illegal also prohibited its use as evidence in a federal court."° 

In view of this “‘ generous construction ” ™ of the statute it 
seemed logical that the court would hold that a state officer was also 
included m the phrase “ no person,” and that therefore evidence 
obtained by a state officer through wiretapping could not be used in 
any court, federal or state. But in Schwartz v. State of Tewas the 
court held that ‘“ in the absence of an expression by Congress ” it 
could not draw such a conclusion with respect to the use of such 
evidence in a state court. In a later decision the court sought 
to explain this surprising twist in statutory mterpretation by stating 
that the rationale of Schwartz was “‘ that despite the plain prohibi- 
tion of section 605, due regard to federal-state relations precluded the 
conclusion that Congress intended to thwart a state rule of evidence 
in the absence of a clear indication to that effect.” ™ 

Hence, the effect was the same as that under Wolf v. Colorado in 
the case of evidence obtained through illegal search and seizure: 
federal law excluded its use in federal courts but not in state courts. 
Although Wolf and Schwartz involved the interpretation of different 
laws—the Due Process Clause of the Fourteenth Amendment in 
Wolf and the Federal Communications Act in Schwartz—the 


knew that only a pert of the pain, pleasure end satisfactions of life are to be 
found in material things. They ought to protect Amencans in their beliefs, 


the government, the t to be Iet alone—the most comprehensive of mghts 

and the right most ped by reed, mian: To protect that ri 

unjustifiable intrumon by the tapon the privacy of tha individual, 
whatever the means emplo must midit be 

Amendment, And the use, as evidence, ın a criminal ing, of facts 

ascertained by such intrusion must be deemed a violation of the Fifth" (at 

pp. 478-479). 

s¢ 48 Stat. 1108: s. 605. 

10 Nardone v. United States, ee Jo. In Nardons v. United States 
IT, 806 U.S. 888 (1999) this ruling was extended to eee use of the 
proscribed evidence. In Weiss v. United States, $21 (1099) the 
pravikion ‘of ihe: Federa Oomaicnleatens Aes in aissom. wan bald es apnly 
to intrastate as well as interstate communications. 

11 Mr. Justice Brennan, dissenting in Lopes v. United States, 878 U.S. 427 at p. 
462 (1963). 

72 $44 U.S. 100 at p. 201 (1952). 

13 Benanti vV. United States, 855 U.S. 96 at p. 101 (1987). In that case it was 
held that under s. 605 evidence obtamed by a state officer through wiretapping 
was inadmissible in federal courta. 
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outcome was the same, due to the court’s desire not to impose a 
“ rule of evidence ” on state courts. 

Wolf v. Colorado has been reversed by Mapp v. Ohio, Schwartz 
v. Tewas is still the law, but it would lose its basis if the Supreme 
Court should reverse the Olmstead ruling that wiretapping is no 
search or seizure. In that event Mapp v. Ohio would exclude 
evidence obtained by wiretapping from state as well as federal 
courts.™ 


EVIDENCE OBTAINED BY ELECTRONIC DEVICES OTHER 
THAN WIRETAPPING 


Olmstead governs also the mstances when evidence is obtained by 
electronic means not involving wiretapping. In the absence of 
penetration of defendant’s premises there is no ‘‘ search” or 

“ seizure ” and the Fourth Amendment is not violated. Section 605 

of the Federal Communications Act is not applicable since there is no 

interference with any communications facility which defendant pos- 
sesses or is entitled to use." Hence the use of such evidence violates 
neither the Constitution nor a federal statute. 

The Supreme Court has therefore refused to declare inadmissible 
evidence obtained through electronic devices not involving penetra- 
tion. An example is the interception of conversation by a “ detecta- 
phone,” which is a listening device placed against the wall of the 
defendant’s premises from the outside. Goldman v. United States.” 
Another example is the following device used in On Lee v. United 
States: an acquaintance of defendant, who, unknown to him, was 
an undercover agent, entered defendant’s place of business with 
the latter’s consent. Hidden on his body was a small radio 
transistor; sounds which it transmitted were picked up by a receiving 
set held by an agent of the Federal Narcotics Bureau who was 
stationed outside. He was allowed to relate the conversations as 
heard with aid of his receiving set." A recent case involving an 
unsuccessful effort to suppress evidence obtained by electronic device 
was Lopea v. United States. An Internal Revenue agent who visited 
the defendant with the latter’s consent had, unknown to defendant, 
on his body a pocket wire recorder which recorded the conversation 
between agent and defendant. The court’s opinion made the point 
that ‘‘ the device was used only to obtain the most reliable evidence 
T4 Bee anticism of Olmstead Mr. Justice Brennan in Lopes v. United States 

878 U.B. 427 at p. 459 (1988). 

15 On Leo v. United States, 848 U.B. TAT ab p. T54 (1959). 

76 816 U.S. 129 (1949). 

17 848 U.S. 747 (1052). This was a five to four decision. Of the dissenters, 
Justices Frankfurter and Douglas would have overruled Olmstead; even on the 
basis of Olmstead, Justices Burton and Frankfurter held that the presence of 
the transmitter in defendant's premises was the presence of the Narcotics 
Bureau agent’s car; defendant's words, without aes or consent, were 
Picked Within the ogngtttutionally inviolate house (at p. 76 767). For s Scottish 


case with comparable facts, see Hopes and Lavery . Advocate [1960] 
J.O. 104 
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possible of a conversation in which the Government’s own agent 
was a participant and which that agent was fully entitled to 
disclose.’? ™ 

On the other hand, the court found an *‘ unauthorised physical 
penetration ’? into defendant’s premises in Silverman v. United 
States, when police overheard a conversation in those premises with 
the help of a microphone having a one-foot-long spike attached to 
it which was inserted from an adjoining house into a crevice extend- 
ing several inches into the party wall until the spike made contact 
with the heating duct serving defendant’s house." The court 
distinguished Goldman v. United States (supra) on the ground that 
in that case no penetration had taken place while here there was 
penetration.” Mr. Justice Stewart, who delivered the court’s 
opinion, said that there was no occasion to re-examine Goldman 
here, ‘‘ but we decline to go beyond it, by even a fraction of an 
inch.” Consequently, evidence obtained by the “ spike mike ” 
used in this case was unanimously held inadmissible because it was 
obtained by an illegal ‘‘ search ” within the meaning of the Fourth 
Amendment. 

Mr. Justice Douglas, in a concurring opinion, said that he would 
have overruled Goldman and On Lee. ‘* My trouble with stare 
decisis in this field is that it leads us to a matching of cases on 
irrelevant facts. An electronic device on the outside wall of a 
house is a permissible invagion-of privacy, according to Goldman, 

. while an electronic device that penetrates the wall, as here, is 
not. Yet the invasion of privacy is as great in one case as in the 
other.” 

The fact that the decision in Silverman excluding electronic 
evidence was unanimous while in each of the decisions in Goldman, 
On Lee and Lopez, where such evidence was held admissible, there 
were three or four dissenters shows a trend towards broadening the 
exclusionary rule. 


SUMMARY AND CONCLUSION 


The rule that probative evidence is admissible in courts of law 
regardless of the manner in which it has been obtained is a judge- 
made rule. A judge trying a criminal case naturally wants to get 
at the truth and therefore favours the utilisation of any evidence 


of tors or real property '’ (at p. 511). 
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which may help find the truth. He also dislikes to have to deal with 
incidental issues such as the legality of the method by which evidence 
has been obtained, which may protect the disposition of a case. All 
this explains the prevalence of that rule as a rule of evidence in the 
legal systems based on the English common law to which Mr. Justice 
Frankfurter referred in his opinion in Wolf v. Colorado (supra). 

The interest which gave rise to the exclusionary rule is of a 
different nature. It seeks to protect the privacy of the mdividual’s 
home against unwarranted intrusion by police. This interest is 
reflected in Lord Camden’s opinion in Entick v. Carrington and in 
the provisions of the Fourth Amendment. The exclusionary rule 
was adopted by courts as the only effective means of enforcing the 
prohibition of unwarranted intrusion of privacy. It is not surprising 
that the United States Supreme Court, which counts the protection 
of the individual’s rights and liberties among its foremost functions, 
in the clash of interests decided to support a rule which would serve 
to maintain and strengthen the individual’s right to privacy. The 
constitutional nature of this latter right as laid down in the Fourth 
Amendment helped to tip the scales. The function of the Supreme 
Court as a guarantor of fair trial in state criminal proceedings 
derived from the Due Process Clause of the Fourteenth Amendment, 
* made it possible for that court to extend the exclusionary rule to 
all state courts. It is suggested that this trend towards increased 
protection of the individual’s privacy will, sooner or later, result 
in a revision of the Olmstead doctrine which refuses to regard 
wiretapping and electronic eavesdropping as illegal and thus prevents 
the fui application of the exclusionary rule to evidence obtained by 
those means in disregard of the individual’s interest in maintaining 
the privacy of his home.“ 

PauL HantTman.* 


81 In a recent case, the court did nob avail itself of the to overrule 
Olmstead. The highest court of Virginia an the authonty of olaria nira 
held admissble ence obtained tained through an device which 
was not driven into the wall but ut was ‘stuck in ™ it, the result 


slight '’ penetration. Olenton v. Virginia, 204 Va. mo coe). ee 
Bia was à penetration, albeit a very ht one, enabled the United 
Btates Supreme Court to reverse the state court's decision on the authority of 
Silverman. Clinton v. Virginia, 877 U.B. 168 (1964). A reconsideration of 
Olmstead will have to wait for a case where the facts closely resemble those in 
Goldman, i.e., where a listening device is placed on the outside wall without 
any penetration whatsoever. 
* DR.JUR. e), LL.B, (London); Associate Director, La t, Anti- 
Defamation Lennie at of B'nai B'rith; Member af iho ‘New ork State and 
U.8. Supreme Court Bars. 


THE MINORITY SHAREHOLDER IN THE 
NINETEENTH CENTURY: A STUDY IN 
ANGLO-AMERICAN LEGAL HISTORY 


InTRODUCTION 


Tms article is concerned with the differing treatment accorded to 
minority shareholders by English and American law as those systems 
developed during the course of the nineteenth century. This century 
was the crucial period of independent growth from which two quite 
distinct common law systems emerged. It is to this period that we 
must look for an understanding of the major differences between 
English and American private law. The rules restricting minority 
shareholders’ actions afford an excellent illustration of the unpre- 
dictable influence of English decisions upon the growth of American 
law. 

The law of business corporations is one area where English and 
American law differ to a very marked degree. In both countries 
modern corporation law was created by legislation and judicial 
decision in the last century to meet the need of the industrial revo- 
lution for new forms of economic organisation. The joint inheritance 
of common law principles could not be drawn upon im solving many 
of the new problems of corporate organisation.* Thus the courts in 
both countries had for the first time to decide what rights to accord 
to an aggrieved minority seeking to bring disputes with the manage- 
ment or the majority before the courts. The much larger member- 
ship of corporations and jomt-stock companies, and the separation of 
ownership and control which this entailed, presented problems to 
which the existing law of agency and partnership provided no 
obvious answer. 

In the English Foss v. Harbottle rule and its American equivalent 
two rather different solutions were found to the problem of what 
rights to accord to the minority shareholder. After a long period of 
isolated development, the American rule was much influenced by 
English decisions during the latter part of the nineteenth century. 
Of particular interest to the comparative lawyer is this transforma- 
tion of the “native? American rule brought about by the 
“ reception ” of English material. Nevertheless, this reception did 
not mean that the two rules were entirely assimilated. The American 
rule still differs considerably from the English rule both in the way 
it is formulated and in the actual scope that it allows to minority 
actions. 

1 Ses in general the memoranda presented to the Jenkins Committee s appended to 
the, Minutes of Evidence for the 14th day: dices 49 and 50. also an 


6 Professor L. O. B. Gower in 69 Harv.L.R. 369. 
bre Dodd, The Amerioan Business Corporation wat 2806 (1954), p. 195. 
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I. Tae Ruizs Restetcrine MINORITY AcTIoNs IN THE Kany 
NINETEENTH CENTURY 


1. The origin of the English rule in Foss v. Harbottle 


The origin of what is now known in English law as the rule in 
Foss v. Harbottle * is to be traced to some early nineteenth-century 
decisions in the law of partnership. In the previous century it had 
been established that the Chancellor would not interfere in the 
internal disputes of a partnership “ except with a view to a dissolu- 
tion.” Since harmony between partners is not to be had by decree, 
equity would not act in vain. In the early nineteenth century, 
however, the Chancellors relented from their previous refusal to 
Intervene except with a view to dissolution. The old rule was 
restated in a form better adapted to the needs of the increasing 
number of unincorporated joint-stock companies. Now it was only 
in the case of “ matters of internal regulation ” that the Chancellor 
would refuse to act except with a view to dissolution.‘ 

In one of the earliest of these cases, Carlen v. Drury,® the 
Chancellor declined to interfere because the articles of “ partner- 
ship ” provided a very effective internal remedy for mismanage- 
ment. Under these articles the general meeting had annually to 
appoint a committee of twelve, which had the power to report to a 
subsequent general meeting called by them on any misbehaviour by 
the managers. The plaintiff members had made no attempt to seek 

, redress in this way, but Lord Eldon made it quite clear that the 
“ refusa] or neglect of the committee to act”? in a case of delin- 
quency “‘ clearly made out” might raise a case “ for prompt and 
immediate interference.” * It should be noted that as yet no 
mention is made of the principle of majority rule; Lord Eldon simply 
declined to intervene ‘‘ before the parties have tried that jurisdiction 
which the articles themselves have provided.” Although the extent 
of the majority’s power to ratify has not yet been explored, the 
majority were already conceded a right to jurisdiction over any 
“ internal ” dispute. 

It is not a matter of chance that, while the Chancellor applied a 
general rule of non-intervention to every type of partnership, this 
rule took the particular form described above only in the case of 


3 (1848) 3 Haro 461. See Wedderburn [1957] Camb.L.J. 194 and [1988] 
Camb.L.J. 38. These articles are primanly concerned with the modern rule 
and the exceptions to it, but there is also an introduction to the history of 
the rule. 

See ee tall te hae gea iak G Ny were entirely 

acquired 


creations of the Chancellor. The Chancellor almost exclusive 
jurisdiction over internal disputes in ips and companies. In the case 
ot companies this Jurisdichion. was originally ed upon the trust created 
by the deed of 


settlement and, at a later date, upon the remedies sought and the 

fiduciary duties of the directors. ` 

s (1819) V. & B. 154. Bee also Waters v. Taylor (1907) 15 Ves. 10, Elison v. 
Bignold (1821) 2 Jac. & W. 608 at p. S11. 

© (1819) V. & B. 154 at p. 150. 
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joint-stock companies. In such companies, with a large and fluctua- 
ting membership, ownership was already considerably divorced from 
management. Shares were in practice freely transferable and an 
internal procedure for remedying grievances was frequently provided. 
In Carlen v. Drury itself, though the parties were termed ‘‘ partners 
in a joint-concern,’’ the articles allowed as many as 1,600 persons 
to become partners, and 800 of them brought the action. The 
social and economic character of such an undertaking was clearly 
very different from that of an ordinary “ private ” partnership." 
In the form in which the old rule was still applied to such partner- 
ships it bears a far more tenuous resemblance to the Foss v. Har- 
bottle rule as it later developed. In a “ private ” partnership there 
was never any question of an aggrieved partner first seeking a 
remedy within the partnership even if he were in a minority. The 
Chancellors simply refused to intervene in “ partnership aquabbles * 
or ‘* mere passing improprieties.””* However, by the early nine- 
teenth century, the Chancellor would grant relief without insisting 
upon 2 dissolution ° where to do so would be of advantage only to 
the wrongdoer.?° 

A major advance in the law im regard to minority shareholders 
was marked by the decision in Foss v. Harbottle“ which trans- 
formed the old partnership rule into one of the leading principles of 
modern company law. Though the case concerned a statutory 
company created by private Act, the decision came just before 
Gladstone’s Act of 1844 extended the right to incorporate to ordinary 
trading companies by simply registering their deed of settlement. 
The courts had now to apply a quasi-partnership rule in a corporate 


In his judgment in Foss v. Harbottle, = Wigram V.-C. followed 
the older cases on unincorporated companies by insisting that the 
minority must show that they had exhausted any possibility of 
redress within the internal forum. Some notion of majority rule 
had been implicit in the earlier cases, but Wigram V.-C. was the 
first to state plainly that the court will not mtervene where a 
majority of the shareholders may lawfully ratify irregular conduct. 
This is a somewhat circular argument. On the other hand, his 
judgment implies + that where it is futile to hope for action by the 
general meeting a suit may nevertheless be brought by the minority 


T It was not until many years later that the courts recognised the essential legal 
difference between a partnership and an unimoo rated oompany: See James 
L.J. in Re Agricultural Insurance Co. (1870) 6 . 725. 

s See, for example, Marshall v. Colman (1820) 2 J. z . 266. 

, Smith v. Jeyes (1841) 4 Beav. 508. 

10 Richards v. Davies (1881) 2 Russ. & M. 347; Harrison v. Armutage (1819) 3 
Hare 887. On the application of the embryonic form of the Foss v. Harbottle 
rule, originally devel for unincorporated com , to unincorporated 
associations today, see Dawkins v. Antrobur (1881) 17 Ch.D. 615 (0.A.). The 
ordinary Foss v. Harbottle rale ap te to trade unions and friendly societies. 
See Hdwards v. Halliwell Domo 2 a 2 E 1064 (C.A). 

11 See (1843) 2 Hare 461 at pp. 404-405. See further Moseley V. Alston (1847) 1 
Ph. 700 and Bosley V. Birkenhead Railway (1850) 19 Beav. 488 at p. 441. 
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even for matters which might in law be ratified by the majority. 
On this last point the rule was to become even more unfavourable 
to the minority. It was later established that the Foss v. Harbottle 
rule barred a minority action whenever the alleged misconduct was 
in law capable of ratification, whether or not an independent 
majority would ever be given a real opportunity to consider the 
matter. | 

Wigram V.-C.’s judgment is also notable for his discovery of an 
entirely new principle to support that of majority rule. For in the 
corporate character of the company he found a second ground for 
restricting minority actions. Since an incorporated company was 
the “‘ proper plaintiff’? in any action concerning its rights or its 
constitution, it would only be very exceptionally m the case of 
grave abuse that a minority might be allowed to sue in their own 
name by joining the company as defendant. This principle, that 
the company itself was the proper plaintiff in proceedings concerning 
its rights, was closely linked with the discretion exercised by the 
courts of equity over the use of the representative form of action. 
It was to have a considerable mfluence upon the later Victorian 
judges in adopting an increasingly restrictive attitude to minority 
actions for breach of the articles or breach of duty by directors. 

In the decade following Foss v. Harbottle * the scope of the 
exceptions to the rule was only vaguely indicated. The task of 
defining the exact extent of the exceptions to the rule was to be the 
work of later generations of judges. On the other hand, the more 
obvious implications of Wigram V.-C.’s judgment were soon to be 
drawn. Where, as in Moseley v. Alston, the majority were alleged 
to be of the same opinion as the complaining minority, there was 
“ obviously nothing to prevent the company from filing a bill in 
its corporate character.” 14 Conversely, where the general meeting 
had already sanctioned the conduct complained of by the minority, 
it only remained to decide whether the majority were legally entitled 
to ratify that particular kind of misconduct; the court might address 
itself to this matter at once and would not insist on a prior applica- 
tion to the body of shareholders." This was the first step in a 
gradual process by which the English courts ceased to require that 
the mimority’s complaint be referred first to the general meeting. 
In other respects, however, the English rule was to become more, 
not less, exacting. 


2. The American version of the Foss v. Harbottle rule 
The American version of the Foss v. Harbotile rule is somewhat 
unhappily termed “the requirement of demand.” It is often 
12 Bee, for example, MacDougall v. Gardiner (1875) 1 Oh.D. 18 at p. 25. 
, & wider view was still being taken by Jessel M.R. in Russell v. 
Wakefeld Waterworks (1875) L.R. 5 Eq. 474 at p. 492. 
13 (1848) 2 Hare 461. 
14 (1847) 1 Ph. 700 at p. 800. Bee also Kester d Crediton Roilway Co. 


v. Butler 
(1847) 5 Rail Ca. , Edwards v. Shrew roat Railway (1 2 De G. & S. 
587. 18 Lord v. Copper Miners (1848) 2 Ph. 740. 
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described as a condition precedent to a minority shareholder’s action 
to enforce corporate rights. Such actions are known as ‘‘ deriva- 
tive ” actions. In modern Jaw the rule requires two conditions to 
be met by a minority shareholder: there must be a ‘‘ demand,” 
first, upon the board of directors to take proceedings on behalf of 
the corporation, followed by another similar ‘“‘ demand ” addressed 
to the general body of shareholders. In each case the minority 
shareholder must aver in his pleadings either that he has made these 
requests, one or both of which have been wrongfully refused, or, 
alternatively, that it would be futile in the circumstances to make 
one or both of these ‘* demands ” and that the law therefore excuses 
him. If he cannot establish these averments at the outset of the 
trial his action is barred.** 

As in English law, the source of the modern rule restricting 
minority actions is to be found in early nineteenth-century decisions. 
The American courts began to evolve a Foss v. Harbottle rule of 
their own devising some years before that case was decided. One 
important difference was that the American courts were dealing 
with corporations and not with overgrown partnerships. This was 
because ‘‘ general corporation laws ’’ were introduced much earlier 
than Gladstone’s Act of 1844.7 

There is no evidence that the American courts at this period were 
influenced by the rather similar rule which was being developed by 
the English courts for unincorporated joint-stock companies. 
Neither judges nor counsel seem to have known, or at any rate saw 
any reason to cite, English decisions like Carlen v. Drury.1® The 
most plausible explanation is that these English decisions on the 
standing of the minority were concerned with principles of partner- 
ship law and not of corporation law and, on that account, were not 
brought to the attention of the American courts.!® 

Thus when, in 1882, in Robinson v. Smith,? an American court 
was first squarely faced with the problem of minority actions for 
16 The law varies as between the different jurisdictions as to what circumstances 

excuse a ‘‘ demand ’’ or render its wrongful. In a few states a demand 

upon the shareholders is not required. See Sixth Decennial Digest, Jorpora- 

tions, Key Nos. 202-206. 

17 7 & 8 Vict. o. 110. New York State, for example, had « “ general Corporation 
law" for manufactunng aoe as carly as 1811. Some states had 

Cg nie ea for insurance or utility companies sven before 
. P. Davies: Essays on the Barly History me American Corporations, 

Vol. aa pp. 8, 16-17. 

18 (181%) V. & B. 154. ee the Tater Seinen, of this decision on tho: Amarican 
law of Anincorporsted associations, see White v. Brownell, 2 Daly 829 at p 
864 (N.Y.Sup E 1868) and [1986] Yale LJ. 869. 

19 It is true that in Robinson v. Smith, 8 Paige 229 at p. 284 (N.Y.Ch. 1882) 


Chancellor Wallworth cites the almost contempo English decision of 
Hitohens v. Congreve (1928) 4 Ruse. 562. However, iti given as an authority 


for ho (uae cette tepreecniitive form i. shareholders ’ actions and not for the 
substantive question of the minority's SE ne corporation, 
This latter point was not raised in Ht v. Congreve. 


20 Note 19 above. 
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corporate wrongs it had to decide the matter for itself. Counsel 
had sought what authority they could fmd in English Chancery 
decisions on corporations in the eighteenth century, but these 
were almost completely unhelpful on the crucial issue of the mino- 
rity’s standing in suits for wrongs to the corporation. In the one 
English case which came nearer to dealing with the standing of 
the minority, The Charitable Corporation v. Sutton,* a bill had 
been filed by a minority of members alleging breach of duty by the 
committee-men and officers of the corporation. Lord Hardwicke 
dealt with the defendants as trustees in breach of trust and the 
members as a species of beneficiary. The respective rights of the 
corporation and the members are not distinguished. 

Thus Chancellor Wallworth of New York had to resolve the 
issue for himself. He conceded that, as a general rule, whenever 
there was a waste or misapplication of corporate funds by the officers 
or agents of the company, an action to compel them to account must 
be brought in the name of the company. Such a suit must normally 
be instituted by the innocent members of the board on their own 
initiative or at the request of the shareholders in general meeting. 
On the other hand, the court, which was of course the Chancery 
Court of New York, would never permit a wrong to go unredressed 
for the sake of form.™ An action would lie if those who had wronged 
the corporation were im control of it or if the directors were acting 
in collusion with them. 

In the decades which followed Chancellor Wallworth’s decision 
the courts, in New York and in other states, were prepared to allow 
the minority to sue whenever the directors refused to act in clear 
breach of their duty or, alternatively, whenever it could be shown 
that the corporation was under the control of the wrongdoers. At 
the same time increasing emphasis was laid on the need to exhaust 
any remedy within the corporation. As a rule the minority must 
first demand from the directors redress for their grievances before 
coming to court. On this point the early English and American 
rules are identical, but already the American courts are much more 
indulgent to mimority actions. 
m1 In Att.-Gon. v. Utios Insurances Company, 2 Johns 871 at pp. 368-800 (N.Y.Ch. 

1817) Chancellor Kent canvassed the af this form of minority action, 

although the action before him failed since no breach of trust was allowed. 


Likewise Ogden v. Kip, 6 Johns 160 (N.Y.Oh. 1822). The first successful 
action of this kind to = onima Pope Miom: Eoporting Co. 5 Ohio 


wa. en but put the qu 
Beo 82 .U.L.Bev. 500 at D. 8T Beo also Cunmngham v. 
PaaS Paigo 007 OE -Ch. 1886), and Poroy v. ` Millaudon, 19 12 Louis.R. 884 
"*unadickan over beth o 225-229. They could show that the English Chancellor had 


for misapplication funds. Att.-Gen. v. Governor of the Founding 
ordinary juridicion S0. Dreaoh of. bruak: Tha ie S 


Sutton (1742) 2 Atk. 400 at p. 408. 
38 (1749) 2 Atk. 400 at p. 406. 1 8 Paige 208 at p. 223. 
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By the mid-nineteenth century the English and American rules, 
having developed in mutual isolation, had gone their own separate 
ways. The American rule, created specifically for trading corpora- 
tions newly flourishing under “ general corporation laws,” had 
not, as with Foss v. Harbottle, evolved from an elementary principle 
of partnership law. Thus the early American authorities do not 
expound the principle of non-interference in matters of internal 
regulation which from the first characterised the English rule. 
Moreover, it had not yet occurred to the American courts to examine 
the majority’s power to ratify in the particular context of minority 
actions to remedy wrongs in their corporation. It is a sign of the 
isolation of early American corporate law that scarcely any reference 
to the English decisions on the Foss v. Harbottle rule is to be found 
in the American reports before 1870. The American rule took shape 
during the greater part of the nineteenth century * uninfluenced 
by the similar rule which the English courts created during the same 
period.** In the second part of this article it will be seen that, from 
1870 onwards, the reception of English material brought an aware- 
ness of the bearing which the majority’s power to ratify wrongs to 
the company had upon the mimority’s right to sue. There was in 
consequence a need to classify breaches of duty by directors and 
officers to their corporation as ratiflable or non-ratifiable.”” 


Tl. Toe Larze HISTORY OF THE ENGLISH AND AMERICAN RULES 
1. The influence of English decisions upon the American rule 
The decision of the Massachusetts Supreme Court in Brewer v. 
Boston Theatre * laid the foundation of the modern American law 
on the “ requirement of demand.” For the first time it is clearly 
stated that separate ‘‘ demands ” must be made on both the board 
of directors and the body of shareholders; but where fraudulent 
conduct or ultra vires acts are the ground of complaint both forms 
of “demand ” are excused. It is not a matter of chance that, in 
the earliest leading American decision to draw extensively upon 
English material, the effect of the majority’s right to ratify on 
minority actions for wrongs to the company should have been con- 
sidered for the first time.** However, the English Foss v. Harbottle 


35 An in ing exception, emphasising if anything the separate evolution of the 
: , is Charleston Insurance d Trust Co. v. Sebring, 5. ach Bq. 
842 (8.0. 1851). Here the South Carolina cours not only cited Foss v. Harb 
but relied entirely on ish authorities, failing to mention a single American 
case, Tho rule applied by the court is, not surprimngly, an exact replica of 
its Hinglish model. here is not the alightest trace of the ‘American Bale " 
in other states. 

Ma APE GAB seo) aat atin (eg Maroh v. Hastom Railway 0o., 
40 ); Peab v. Flint, 6 5a . 1868)) cite lish 
casos allowing ehel cota for ultra a TR =e 

27 The American courts were well aware of the limits to be placed upon the 
majority's power to ratify as is affected other forms of minority rights 
ee ae 

28 104 Mass. (1870). m Bee note 27 above. 
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principle underwent, in the process of its reception by the American 
courts, a change which still characterises the American rule. The 
Majority’s power to ratify is made to explain the need for a 
‘* demand ”? on the shareholders; whereas the principle that the 
corporation is the proper plaintiff in any action to enforce its rights 
is held to require a separate ‘“ demand ” upon the board of directors. 

The Supreme Court’s decision in Hawes v. Oakland, which 
completed the restatement of the basic principles of the American 
rule in their modern form, was even more strongly influenced by 
English law. Mr. Justice Miller, in delivermg judgment for the 
court, lists the “‘ grievances which call for this kind of relief.” * 
These are remarkably similar to the Foss v. Harbottle rule recog- 
nised by the English courts of that period. These were ultra vires 
acta or any form of fraudulent conduct which oppressed the minority 
directly in respect of their rights as shareholders or indirectly by 
defrauding the corporation. One or other of these grievances must 
exist “* as the foundation of the suit,” but in addition the plaintiff 
must show that he has exhausted all means of redress within the 
corporation.*? He must first make “ an earnest not simulated effort 
with the managing body ” which must be followed, if he fails with the 
directors and “if time permits or has permitted,” by a similar 
effort to obtain action by the stockholders as a body. In order to 
be excused from having to make either of these ‘‘ demands,” he 
must show why “it could not be done or it was not reasonable to 
require it.” 

Tt is clear that in Hawes v. Oakland the Supreme Court came 
nearer to the English rule than any American court has ever done 
since. Nonetheless, even though Mr. Justice Miller was under the 
impression that he was stating a doctrine “ not different in any 
material respect from that found in other English and American 
courts,” there were still striking’ differences. Thus there is no 
attempt to deduce from earlier cases a substantive rule prohibiting 
minority shareholders’ actions in general terms. A policy restricting 
such actions is implicit in the argument but this policy is not 
explained or justified. Furthermore, the English rule, stricter though 
it was and is in all other respects, by this time no longer required + 
that the plaintiff comply with the formality of making any form of 
“ demand,” Perhaps the most radical difference between the two 
rules is that the American ‘‘ requirement of demand ” does not 
apply to shareholders’ actions to enforce their own rights under 


30 104 U.S. 450 ab p. 460 (1882). On the federal jurisdictional b to this 
decision and the embodiment of its conclusions in rule 238 (b) of the Federal 
acios, sections 28.15-24 (And 


th 
will excuse the shareholder from making a demand in the place and wha; 
le. 
84 Bee, for example, MacDougall v. Gardiner (1875) 1 Oh.D. 18 at p. 25. 
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statute, the charter or by-laws. It is confined to minority actions 
for wrongs to their corporation. In contrast, under English law 
every minority shareholders’ action must be brought under one or 
other of the exceptions to the Foss v. Harbotile rule.” 

The early history of the American rule prevented a process of 
fertilisation by English decisions, evident in Hawes v. Oakland and 
other cases of that period, from having more than a limited effect. 
Needless to say, there has been no cross-fertilisation.“ English law 
began with a rule of simple prohibition from which it has since but 
narrowly departed. Although the Supreme Court’s decision had the 
temporary effect of stiffening the American rule, it has since been 
more liberally interpreted by the courts of most jurisdictions. It 
will be seen that English law has become particularly restrictive 
in respect of minority actions for wrongs to the company. Here 
the minority must show not only a grave breach of fiduciary duty 
but must prove in addition that the wrongdoer remains in control 
of the company. Broadly speaking, in American law either of these 
circumstances would entitle the minority to sue to enforce the rights 
of the corporation. Moreover in some jurisdictions the minority may 


sue for negligent mismanagement.” 
2. Judicial policy and the English rule 


It was seen that the genesis of Foss v. Harbottle was an equitable 
rule of partnership law modified to meet the needs of jomt-stock 
companies. It has been said that a modern company “‘ is a hybrid 
growth.” It is “a partnership which has been invested with the 
character of incorporation, and the rules which are applicable are 
partly referable to both characters.” ** This ‘‘ hybrid growth ” is 
reflected in the hybrid character of the Foss v. Harbottle rule itself. 
It consists of two complementary ‘‘ arguments ”’ or ‘‘ grounds.” 
From the very first *’ the courts stressed the close link between these 
twin principles: (a) the right of the majority to bar a minority action 
whenever they might lawfully ratify alleged misconduct; and (b) 
the normally exclusive right of the company to sue upon a corporate 
cause of action. 

The numerous dicta combining these two “‘ arguments ” for the 
Foss v. Harbottle rule in a single statement of principle strongly 
suggest their interdependence. What is not clear is whether the 
38 An exosptuon is the case of rights expressly conferred on minority shareholders 

by statute (¢.9., the right to petition aa dé s. 210). 

1 Gee Cooke, Corporation „Trui one Company (LON; p: 100s fon an Goy aiu 
isolated instance of a select committee in 1810 that the incorporation of 
mesurance companies was widespread in the Uni States. No glimmer of 
interest ın American developments is to be seen in any a eae decision. 

35 Bee Baker and Oery, Corporations, Cases and Materials, Ohap. 7, s. 2 (c). 

as ary ig ota “a 4 Shale Employers Federation v. Smith (1988) 88 B.R. 

B a 
ar Boss v. srbottle (LE (1848) 2 Hare 461 at pp. 491—497. 
a8 Bes, for example, Foss v. Harbottle 2 Hare 461 at pp. 491-492 and 


404405; M v. Alston (1847) 1 Ph. 790 s . 800; Bur R. Earle [1902] 
A.O. 88 at p. 98; Pacldes v. Jensen [1956] 1 585 at p. 675. 
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connection between them is one of logic, or whether it is simply an 
association of ideas hallowed by repetition. Is it only satisfactorily 
to be explained by the “‘ hybrid ” history of the Foss v. Harbottle 
rule? In a modern leading case, Edwards v. Halltwell,®* there is 
some attempt to elucidate the precise relationship between these 

, two arguments. Jenkins L.J. contended that the will of the 
majority, vis-à-vis the minority, is to be identified with that of the 
company. Consequently, to say that the company is prima facie 
the proper plaintiff in actions concerning its affairs is only another 
way of saying that the majority, within the limits of their power to 
ratify, have the sole right to determine whether or not a dispute sliall 
be brought before the courts. 

The weakness of this otherwise attractive explanation is that, 
in the case of breaches of duty by directors, it is not enough for 
the minority to show that the majority could not lawfully ratify 
what has been done. In order to bring themselves within the fraud- 
on-a-minority exception to the Foss v. Harbottle rule it must further 
be shown that the alleged wrongdoers are in control of the com- 
pany.*° Here, then, the notion of the company as the ‘ proper 
plaintiff ” has acquired a force of its own quite Independent of the 
majority’s power to ratify. It is at this point that the Foss v. Hoar- 
bottle rule is most open to criticism as being unjustifiably restrictive. 
Instead of proving ‘“ wrongdoer control ” the minority were, in some 
of the older cases, allowed to commence an action in the name of 
the company. If their right to represent the company were chal- 
lenged by the directors, the court would direct a general meeting 
to be held to determine the opinion of the majority. If the majority, 
however inucpendent of the wrongdoers, attempted to sanction what 
was in law incapable of ratification, a minority action might 
proceed.“ 

Whatever the relationship between these two “ grounds ” 

“ aspects ” of the Foss v. Harbottle rule may be, as B nee in 
favour of the rule they are clearly not self-evident. In the latter 
part of the nineteenth century some judges attempted to explain 
me e Uae micek eae wessnended 1o rr Thus in Gray 

. Lewis “3 James L.J. justified the principle, that any ‘‘ body 
ean ” is the proper plaintiff in proceedings to recover its 
property, by pointing to the obvious danger of a multiplicity of 
shareholders’ suits in the absence of a rule such as Foss v. Harbottle. 
Every member would be able to sue any director, officer or share- 
holder alleged to have enriched themselves at the company’s 
expense. ‘‘ There might be as many bills as there are shareholders 
multiplied into the number of defendants.” This situation would 


siden pe aanne Pattie 1066. 
for example, Pav V. Jensen 6] 1 Oh. 565 at p. 575. 
C% (1864) 9 H. k M. 254, 
and Atwood v. Merryweather (1808) 5 Ea. 404 , D, Rince Paclides v. Jonson 
supra) it is open to serious doubt whether this is still good law. 
8) 8 Ch. App. 1085 at p. 1081. 
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be aggravated where suits were discontinued at will, or dismissed 
with costs against plaintiff shareholders unable to meet those costs. 
An obvious objection to this line of reasoning is that a court of 
equity should always have been able to cope with this problem by 
exercising its powers to stay and consolidate actions. 

Another, superficially much stronger, argument for the Foss v. 
Harbottle rule is advanced by Mellish L.J. in MacDougall v. 
Gardiner.® If “ something has been done irregularly which the 
majority are entitled to do regularly, or if something has been done 
iegally which the majority of the company are entitled to do 
legally, there can be no use having litigation about it the ultimate 
end of which is that a meeting is called and then ultimately the 
majority gets its wishes.” Doubtless it is futile to allow the minority 
to sue where the majority have the retrospective power, by ratifying 
what has been done, to stultify any decision that a court may give 
in favour of the minority. Granted the majority’s power to ratify 
all but the gravest forms of abuse, this is certainly a much more 
compelling argument than the supposed danger of a “ multiplicity 
of actions.” 

There are still, however, two obvious flaws im this defence of 
Foss v. Harbottle. First of all, it fails to take account of the fact 
that it is not sufficient in every case for the minority to show that 
the misconduct they allege is incapable of ratification. It has been 
seen that where they rely upon fraud on a minority they must show 
not only a grave non-ratifiable breach of duty by the directors; they 
must further prove that the wrongdoers still legally control the 
company. It has been said that this additional hurdle is the part 
of the Foss v. Harbottle rule most open to criticism.* The second 
flaw in Mellish L.J.’s defence of Foss v. Harbottle is that the distinc- 
tion he implies, between the forms of misconduct which are ratifiable 
and those which are not, has never been governed by any very 
consistent principle. Nothing shows this better than the rather 
haphazard development of the exception to the rule. 

In Foss v. Harbotile and the other early cases the circumstances 
in which a minority might sue by exception to the rule were some- 
what vaguely indicated. By 1870, however, shareholders’ actions 
for acts ultra vires the company and for fraudulent oppression of 
the minority were permitted as unquestioned exceptions to the 
tule.*’ In what circumstances, if oe a minority shareholder might 


i Moss otek (1847) 1 Bh. 100 at p 700, Lord ¥. Copper Minare Coss) 2 


4t Earn Ord. 4, r. 10, Annual Practice (1065), p. 40. 

5) 1 Oh.D. 18 at p. 25. Bee also James L.J. Ti p. 2. 

American law ‘' wrongdoer control ’’ of the board (or she general oe 
ig an altematioe o'a breach of fiduciary duty aa ground for *' excusing ' 
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4T Simpan. v. Westminster Palace Hotel (1868) 8 H.L.0. 712 (altra vires) 
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sue for breach of the articles was a question on which the authorities 
were in a state of considerable confusion at the turn of the century. 
Some decisions would appear to allow a member to sue for any 
breach of the articles,“* or at any rate where the majority, as opposed 
to the directors, had exceeded their authority under the articles. 
In others the courts were seeking a distinction between breach of 
the articles and invalid de facto amendment.© It is surprising to 
` find leading cases on the Foss v. Harbottle rule well into the present 
century still asserting that fraud on a minority and ultra vires are 
the only exceptions to the rule." 

This confusion was gradually if not entirely dispelled by the 
recognition of two further exceptions to the rule: the “ individual 
rights ” and the “‘ special majorities ” exceptions to the rule. Any 
shareholder may sue in his own name for any invasion of rights 
individually conferred on him by the articles or implied for his 
benefit in the members’ contract, unleas the articles have been 
validly altered by special resolution." The modern cases on the 
“ special majorities ’? exception insist in addition on the passing of 
a valid special or extraordinary resolution wherever this is required 
by the Act or the articles. Further, the notice of such a resolution 
must give a fair and reasonably full statement of the facts if the 
resolution is to bind the mimority.™ 

Although there is still a certain lack of clarity about these last 
two exceptions, the fraud on a minority exception has been the one 
most open to criticism as being unduly restrictive. The Jenkins 
Committee’s report on company law has recommended * that the 
court should have a discretion to allow a minority action in the 
name of the company against directors or others for any breach of 
duty. This is clearly intended im practice to replace “‘ Foss v~ 
Harbotile ” actions for fraud on a minority by providing a much 
more satisfactory alternative." It should prove a valuable weapon 


48 Wood v. Odessa Waterworks (1899) 42 Ch.D. 686. 
49 Irvine v. Union Bank of Australia (1877) 2 App.Cas. 866; Boescheok Property 
Co. v. Fuke [1906] 1 Oh. 148 ab p. 163. 
50 Grant v. U.K. Switohback Railways (1888) 40 Ch.D. 135 at pp. 188-189. 
51 Burland v. Borie [1002] A.O. 80 at p. 03; Foster v. Foster t poe] 1 Ch, 
588; Dominion Cotton Mille v. Amyot ] AO. 546 at p. 553; Moseley v. 
Kofiyfontes Mines [1911] 1 Oh. 78 at p. a; Cook v. Deeks [1916] 1 A.O. 


54 Clark v. Workman L NAW ILR. 107 a p. 12; Davis v. Commercial Publishing 
Co. of Sydney [1901] N or at pp. 47-48, 


83 Baloy v. Onental T 1 Gh. 508 at p. 5185; Cotter v. N.U. 
Saee gr 2 Oh. at pp. vA wards V. Hallowell [1960] 2 All E.R. 
at p 


Kays v. Croydon Tramways [1898] 1 Oh. 858; Tiessen v. Honderson [1899] 
55 Omnd. 1740 (1962), pars. 906, summarised at para. 219 (s). On the American 
evidence on this subject received by the committee sse utes of Evidenco, 
maith paren. MOOL On *‘ security expenses ” legislation, ses (1952) 


58 In Hoyting v. Dupont [1984] 1 W.L.R. 848 the Court of Appeal appeared to 
take, obitor, a more liberal approach to Foss v. Harbottls. However, the 
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in the mimority’s armoury as an addition to the existing remedy 
under section 210 *7 for direct oppression. 

In this as in other matters the Jenkins Committee has learnt 
from American experience. The Committee’s proposal is designed 
to avoid the abuse of the minority shareholder’s right to sue for 
wrongs to the company. The laxity of the American “ requirement 
of demand ” led to the adoption of legislation against ‘‘ strike 
suits ? in New York and a number of other states. At the samo 
time the proposed discretionary power vested in the court is clearly 
a more flexible form of control than the typical ‘ security for 

” legislation. This discriminates unfairly against minority 
shareholders with a small stake in the company. 


A. J. Boyix.* 


reciso effect of these observations is far from clear. See a note on this 
Posion in (1064) 27 M.L R. 603. 

st Of the Companies Act, 1948. The Committee also proposs improvements which 
Se ee a S Bee para. 212. 
* tou.; Lecturer in Law at the University of Bi 
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THE CONTINGENT FEE—A REASONABLE 
ALTERNATIVE? 


THE contingent fee is the normal and usual method of compensation 
for the American lawyer representing a plaintiff in a personal injury 
action as well as in numerous other civil causes. In England it is 
normal and usual for the compensation arrangements to be made 
under the Legal Aid Scheme. 
The American justification for the contingent fee is that it enables 

& poor person with a meritorious cause of action to obtain competent 
legal services.‘ And it is the view of at least one American commen- 
tator that the rejection of the contingent fee in this country has 
“ propelled ” the Bar “ into becoming a handmaiden of the Welfare 
State.’?* This commentator continues: 

“ Under legal aid large segments of the population indigent only 

in the sense that financing law suit: would he burdensome are 

entitled to have their lawyers paid by the government. ... 

English rejection of the contingent fee today relates to extrinsic 

considerations deeply involved in their concept of the Bar as an 

arm of the Welfare State.” 


Whether a comprehensive legal aid system better handles the 
problems of financing litigation than a contingent fee system may 
well depend upon some considerations extrinsic to the operation of 
the contingent fee arrangements—matters ranging from the role of 
government in the society to the scope of court costs awarded to the 
successful party in litigation. This note will just set forth the 
mechanics of the contingent fee system as it operates in America 
today, and will indicate some of the major points taken by its 
advocates and by its detractors.* 

The contingent fee is a method of compensation for, as a rule, 
plaintiffs’ lawyers in which the client pays no fee for legal services 
if there is no recovery. If there is a recovery through an out of court 
settlement or otherwise the lawyer receives a percentage of the 
recovery, as previously agreed upon between the lawyer and his 
client, as his fee. The client is liable—win or lose—for his attorney’s 
disbursements and for any court costs which may be assessed 
him. In America court costs do not as a rule include the legal 
fees of the winning party. 

1 Gair V. Peck, 6 N.Y. 9d 97, 160 N.H. 2d 48 (1989). 

a oe nghe, ‘t Contingent Fee Contract in Massachusetts '’ (1968) 43 Boston 

* More extended treatment of the contingent fee in America may be found in thes 
following articles: K. B. Hughes, “ Contingent Pee Contract in Massachu- 


setts’ 48 Boston L.R. 1; " ent Fee Oontracts: Validity, 
Controls and Hinforceebility ” (1962) 47 Iowa L.R. 049; Franklin, Chanin and 
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” There are various different forms the contingent fee arrangement 
may take, all of them having in common the condition that if there 
is no recovery there is no legal fee payable. The fee may be a flat 

percentage of any recovery; a series of increasing or decreasing 
percentages depending upon the size of the recovery; a series of 
increasing percentages depending upon at which stage of negotia- 
tions or litigation recovery is secured; or perhaps a percentage of the 
Tecovery above a stated minimum recovery. In most jurisdictions 
there are no specific maximum percentages which may be charged, 
although the fee, as with all legal fees, is subject, if challenged, to 
the ultimate sanction of review by a court as to its reasonableness. 
In recent years, however, a maximum fee schedule for contingent 
fee cases has been established for part of New York City, although 
deviation may be permitted by the court in special cases upon 
application. Under this schedule the attorney may charge as a 
magimum either, a flat one-third of the recovery after costs and 
disbursements, or, again after costs and disbursements, 50 per cent. 
of the first $1,000, 40 per cent. of the next $2,000, 85 per cent. of 
the next $22,000, and 25 per cent. of the remainder of the recovery.* 
The view of the New York State Bar Association towards the amount 
of the contingent fee is rather generally stated: ‘‘ A contract for 
a contingent fee . . . shall be reasonable under all the circumstances 
of the case, including the risk and uncertainty of the compensation, 
but should always be subject to the supervision of a court as to its 
reasonableness.”’ * 

Fee splitting, often based on a real division of labour and respon- 
sibility between the originally contacted lawyer and trial counsel, is 
common. When this occurs the original contract with the client 
generally is unaffected, and the second lawyer receives as his fee 
a share of the percentage of recovery, if there is a recovery, for 
which the original lawyer contracted with the client. Thus, there 
seems to be no technical obstacle of this nature present in respect 
to the use of a contingent fee arrangement in a legal system such as 

_ England’s with its bifurcation of duties between a solicitor and a 
~ barrister. 

In England the contingent fee is considered to be a champertous 
arrangement and thus a violation of the law. But in the United 
States the contingent fee is well established. It has been in use since 
1848 iù New York and 1878 in New Jersey. Today its use is 
approved in forty-eight of the fifty states, Washington, D.C., and in 

- the federal courts. Massachusetts and Maine are the only states in 


Mark, bara ed and the Law: A A a bee, 
OolL LB. 1 


) a 
Establish aee t Fee Schedule Upheld ” 60 LLR. 249; ‘ Are 
Contingeni Fees Hthioal where Client 1s Able to Pay a Retainer? '' (1959) 20 
+.J. 829; Radin, ‘‘ Contingent Fees in California’ (1940) 26 

Calıf.L.R. 587. 

4 Bos Gar v. Peck, 6 N.Y. 24 97, 160 N.E. 2d 48 (1959), which upheld the validity 
of this maximum fee schedule. 

5 Canon 18, Canons of Ethics. 
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which use of a contingent fee arrangement is disapproved, and at 
least in Massachusetts they are nevertheless commonly employed.‘* 
The English view that the contingent fee is champertous has not 
been accepted either by the courts or the legislatures of the states. 
The courts have held that the doctrine of champerty is mapplicable 
to the local scene ‘ or that a contingent fee is not champertous,® and 
in a few instances state legislation explicitly authorising the use of 
the contingent fee has been enacted.” Barratry and maintenance 
are, however, generally prohibited, often by statute.*° 
In New York State, and probably in most other American juris- 
dictions as well, in practically all personal injury cases plaintiff’s 
lawyer is engaged under a contingent fee arrangement. Contingent 
fee arrangements are also widely used in will contests, bankruptcy 
proceedings, workmen’s compensation, contract actions, stock- 
holder’s derivative suits, collection suits, tax matters and condemna- 
tion proceedings. There are over 150,000 contingent fee contracts 
entered into each year in the First Judicial Department of New York 
State which encompasses but two of the five boroughs of New 
York City.11 Contingent fee arrangements are discouraged or pro- 
hibited in certain types of cases on public policy grounds. Most 
significant of these categories are matrimonial actions; it is felt that 
a contingent fee arrangement would encourage the lawyer to consum- 
mate the destruction of the family unit rather than seek to conciliate 
the parties. Other categories in which the contingent fee is discour- 
aged or prohibited include prosecution of a criminal case and efforts 
to secure passage of legislation or award of a government contract. 
Contract clauses prohibiting the plaintiff client from settling the 
action without the consent of the attorney are generally 
unenforceable. 
The contingent fee did not blossom forth into anything approach- 

ing its present use until the industrial revolution with its con- 
comitant of industrial accidents and poor plaintiffs. Nevertheless, 
objections in toto to the contingent fee probably have their origms 
in antiquity, although this does not mean that objections relevant 
to the present workaday world do not exist. During the period 
of the Roman Empire compensation for an advocate was viewed as 
a gratuitous payment by the client rather than as the discharge 
of an obligation. This view was founded on the concept that a 
proprietary interest in the client’s action degraded the advocate and 
obstructed the performance of his duty to assist in the administration 
© Beo Hughes, note 3 above. 
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8 6.9., Wiliams v. Philadelphia, 206 Pa. 289, BAG. PEON. 
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10 “ike Oonn.Gen.StatRev., §§ 51-87 (1958); Idaho Code Ann., §§ 18-1001—1008 
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of justice. The view that lawyers are not busmessmen and that fees 
are honoraria is jolted by the contingent fee." 

Detractors of the contingent fee system do have more particular 
and somewhat less haughty criticisms. Among the more frequently 
expressed are the following: 

(1) The contingent fee stirs up litigation for it encourages 
nuisance claims. 

(2) The attorney becomes a partner and not a counsellor and thus 
is leas able to render impartial advice. He is tempted to reach for 
success in the litigation at all costs. Perhaps this criticism purports 
to be an aspect of the idea that a man who serves as his own lawyer 
has a fool for a client. 

(8) This method of compensation leads to overreaching in fee 
setting for payment of the contingent fee does not seem a problem 
to the client when the contract is made, 


(4) It leads the attorney to try to settle the case quickly, whether 
or not this is to the advantage of the client, when it will maximise 
the lawyer’s average hourly compensation for the work he does. 

(5) It equates successful outcome of litigation with the successful 
practice of law. 

(6) Setting a percentage of the recovery as a fee makes it appear 
to the client that there is no relation between the fees charged 
and the services rendered. 

After attempting to rebut these objections supporters of the 
system point out: 

(1) It allows all people with a meritorious claim to pursue their 
claim with competent legal assistance. 

(2) It encourages accident victims to seek legal advice early and 
thus be fully aware of their rights. As well, early retention of a 
lawyer will increase the plaintiff’s chances for a just settlement for 
the attorney immediately begins to gather facts about the contro- 
versy—a task which is much harder to do well as the interval 
between the occurrence and the investigation lengthens. 

(8) This notion that lawyers are not in some respects business- 
imen is nonsense and payment by commission is legitimate. 

(4) Most of the criticisms levelled at the contingent fee are not 
of things inherent in the system; ¢.g., excessive fees are but a 
function of the percentage charged. 

Despite its widespread use in the United States the contingent fee 
is, nevertheless, viewed in many if not most American quarters 
as a necessary evil. As a general rule it is—if it might be so phrased 
—the lower class of lawyers, rather than the acknowledged leaders 
of the Bar, whose practice is mainly on a contingent fee basis. It is 
not really clear whether the contingent fee in America is looked at 


12 47 Iowa L.Rev. 042 (1962). 
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with some disdain by the elite of the profession because of something 
inherent in that form of compensation or because the professional 
elite look down upon being a plaintiff’s tort lawyer, and it is cases 
as a plaintift’s tort lawyer from which most contingent fees arise. 

Nevertheless, practically all American lawyers would agree with 
the New York Court of Appeals that contingent fees are generally 
allowed in the United States because of their practical value in 
enabling the poor man with a meritorious cause of action to obtain 
competent counsel. Nor would one find much disagreement with the 
view that without a comprehensive legal aid system a contingent 
fee system is necessary. 

Such a comprehensive legal aid system does exist in America. 
In Engiand when a client comes to a solicitor with a claim (or a 
defence to an action) which the solicitor believes in meritorious, if 
the the client indicates that his financial circumstances are such 
that he comes within the provisions of the Legal Aid Scheme the 
solicitor communicates with the Scheme. The local Legal Aid 
Committee makes a study of the case, and the financial beckground 
of the client is examined. If the client is found to be within 
the financial limitations of the Scheme and the Committee decides 
there is reasonable merit to the claim or defence, it authorises 
the solicitor to proceed and it undertakes to pay the legal fees 
on the statutory basis (90 per cent. of costs), occassionally limited 
to a particular stage in the proceedings, The client, depending 
upon his financial resources, may be required by the Scheme to 
pay to it some contribution to help defer the fees of the action. 
If the assisted party wins the Scheme is relieved of financial respon- 
sibility as the unsuccessful party, as a rule, will be ordered to pay 
the legal costs of the successful party and, in any event, the Scheme 
has a charge on the recovery to meet the expenses of the litigation. 
If the assisted party loses the Scheme pays his legal fees on the 
statutory basis. The court has discretion whether to assess all or 
part of the costs of the successful party against the unsuccessful 
assisted party and, as a matter of practice, often assesses the losing 
assisted party with an amount equivalent to his contribution to the 
Legal Aid Scheme. Under the old law the Scheme had no respon- 
sibility for the costs of the successful party. The Legal Aid Act 
of 1964 provides that in addition to assessing some of the costs of 
the winning party against the losing assisted party, the court may 
order payment to the successful party “out of the legal aid fund 
of the whole or any part of the costs incurred by him” in the 
proceedings if that ‘‘ party will suffer severe financial hardship 
unless the order is made,” # 

The Legal Aid Scheme is administered by the Law Society. Its 
expenses are underwritten by the government. The Civil Scheme 


13 Legal Aid Act, 1964. 
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will give assistance in all types of civil actions except those involving 
defamation, seduction, breach of promise to marry and enticement. 

Legal aid schemes do operate in the United States. But under 
the systems the society does not usually pay the fee of the lawyer 
engaged by the client; rather the assisted party is represented by 
one of the full-time or part-time legal aid lawyers. The legal aid 
societies receive about seven-eighths of their financial support from 
private contributions through community chests, United Funds, Bar 
associations, foundations and the like; the remaining one-eighth is 
derived from public funds and payments by clients of application 
charges and small fees.1* As a general rule, legal aid will not handle 
cases of a nature which private counsel would accept on a contingent 
fee basis. The bulk of the civil legal aid cases involve domestic 
relations, landlord-tenant (from the tenant’s point of view), hire- 
purchase (from the purchaser’s bailiwick), small loans and wage 
claims 


The question of the acceptability of the contingent fee must not 
be viewed in isolation, but rather in terms of its alternatives, 
primarily a comprehensive legal aid system. Moreover, the contin- 
gent fee itself need not be accepted or rejected in toto. If a contingent 
fee is a permissible method of compensation, perhaps its use 
should be confined to those plaintiffs who by some standard could 
otherwise not afford to retain a lawyer. The contingent fee might 
then not be permitted when a well-to-do plaintiff is involved—one 
who would have access to competent counsel even if he had to pay a 
standard retainer. 

ALFRED D. Younewoop.* 


14 Bee Brownell, Legal Aid in the United States (1951), Supplement, 1961, pp. 
62-68. 
* p.a., LL.B.; Member of the Bar of the State of New York. 
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PROTECTION FROM Eviction Acr, 1964 


“ For the first time in our history, any landlord who evicts without 
previously obtaining a court order will be doing a criminal act, which 
makes him liable to £100 fine or six months’ imprisonment. That is 
progress ...’? Thus the Minister of Housing in 1964.1 Over 580 
years previously the first of the Statutes of Forcible Entry had 
created just such a crime as the Minister envisaged, enacting ‘‘ that 
none from henceforth make any entry into any lands and tenements 
but in case where entry is given by the law; and im such case not 
with strong hand nor with multitude of people but only in peaceable 
and easy manner.” ? In short, section 1 of the Protection from 
Eviction Act (which imposes a fine or imprisonment or both for 
eviction without an order of the court) sets no new limit to the 
landlords’ rights of recovery of possession, save only that that rare 
bird peaceable re-entry without an order of the court is now 
ensnared and brought within the sanction of the criminal law. But 
it would seem that peaceable re-entry was not the target of the 
drafisman (draftsmen?) of the new statute. The evils popularly 
subsumed under the compendious term Rachmanism may be thought 
to have been the main target, and the more commonly cited 
instances of Rachmanism have been criminal offences for many 
centuries. A forcible entry may be “a forte main,” by violence 
either to the person or to the property *; or it may be “ a multitude 
des gentz.” Moreover apart from the Statutes of Forcible Entry, 
these actions would in most cases constitute an assault. Thus the 
ordinary strong-arm man technique has been illegal since pre- 
Rachman days. The only line which may not have been is the 
introduction of undesirable neighbours. But it is almost certain 
that this technique remains unaffected by the new Act as it would be 
virtually impossible to discharge the burden of proof in criminal 
proceedings where there is so weak a chain of causation as the 
undesirable neighbour tactic involves. This kind of harassment has 
yet to be proscribed. 

The true effect of section 1 of the Act is psychological: the law 
of assault and the Statutes of Forcible Entry had long ere 1964 been 
in abeyance in relation to leasehold property. The instilled police- 
man’s respect for ‘ private property ” has bred many generations of 

- policemen who will not cross the threshold of a dwelling-house if it 
can possibly be avoided. Now the 1964 Act revives the concept that 
1 H.O. Deb., Vol. 701, col. 443. 


® Statute of Forcible Hntry, 1881, 5 Rio. Qa L 
3 8 Bac.Abr. (Tih od.) » 7, Tit. “ Forcible Entry and Detainer." 


886 


May 1965 STATUTES 887 


some forms of trespass to land constitute offences as well. It is to 
be hoped that the militant noises emitted from the Ministry of 
Housing wil encourage a feeling of insecurity in landlords who 
might otherwise be minded to sail close to the wind. For there is a 
risk that such landlords are the ones who will look closely at the 
Act, and to do so would be to allay all their tears, save, perhaps one. 
The criminal sanction may be no novelty, but there is provision in 
section 1 (8) (b) to curb the withholding or withdrawal of services 
by them offences and this goes beyond the scope of the 
old (one might say aged) statute and common law. But this pro- 
vision also depends on the zeal with which it is to be enforced. There 
are signs that some police forces continue to be reluctant to take 
cognisance of these offences on “ private property.” + Nor can the 
police be entirely held to blame in so refusing. For to prosecute 
under section 1 involves unravelling the mysteries of section 8. That 
section is unambiguous in its effect, but the categories of property 
thereby excluded from the ambit of the Act are such that it would 
. be hardly surprising if a policeman felt that he could not analyse the 
status of a letting accurately enough to make an arrest for breach 
of section 1. Section 8 excludes from the provision of the two 
previous sections: (a) properties with a net annual value for rcting 
of over £400, (b) rent-controlled tenancies, (c) tenancies under long 
leases within Part I of the Landlord and Tenant Act, 1954, 
(d) tenancies of agricultural holdings, or of premises licensed to sell 
intoxicating liquor for consumption on the premises, or created by a 
mining lease. The most startling of these exclusions is that of rent- 
controlled property. The spur to the Rachmanite evicter is after 
all the financial reward attendant upon evicting a tenant of 
controlled premises, in order to decontrol the property under a new 
' lease. The blowing of trumpets has not caused any walls to fall 
down, largely because the walls haye been excluded from the attack. 
Moreover the Act can be entirely ousted by the simple device of 
not terminating tenancy.‘ 

Faced then with an act of limited novelty and restricted scope (in 
effect in premises let as a dwelling for less than twenty-two years 
with a rateable value of £400 or less which is not a controlled 
tenancy), it remains to observe what practical effects it may have in 
law. First, it gives jurisdiction to the county court in the cases 
within the ambit of the Act—section 4 (1). In Borzak v. Ahmed * 
Fenton Atkinson J. accepted that this ousts the jurisdiction of the 
High Court. In practice the Queen’s Bench Masters have, since 
December, been remitting actions within the Protection from Evic- 
tion Act to the county court. Thus Order 14 proceedings are now 
limited de facto to property with a rateable value exceeding £400. 


4 Bee, 6.g., The Guardian, February 20, 1964, in a special report by Audrey 
Harv 


5 St. Panoras B.C. v. Miah (1964) 108 E.G. 1088, 
« [1965] 1 AD B.B. 808. 
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Once an action is brought m the county court, the defendant can 
- make an application under section 2 for a suspension of any order 
for possession, and he would be well advised to do so even where 
only a short period of suspension is required. This is because section 
2 (5) provides that no order for costs should be made on a suspension 
under section 2 except where there are special reasons for making an 
order. Thus where a tenant wants, say, six weeks to find alternative 
accommodation, although such a period is im the court’s inherent 
jurisdiction it would be wise to make an application under section 2. 
The total period of suspension whether on application made in the 
action or subsequently must not exceed twelve months from the 
date of the order. Thus the orders can be made to last beyond 
the twilight period and into the era of any new Rent Act which may 
be passed in 1965. The timing is intended to allow for new perma- 
nent legislation in 1965 and the Protection from Eviction Act itself 
lapses at the end of the year. It may be that the very shortness 
of its proposed duration will prevent the major weaknesses in this 
Act being exploited. By the time a protective body of case law can 
be established, there will be a new Rent Act or a new government, 
and the scope of this Act will have ceased to be relevant. 


BrnsamMin Levy. 


MINISTERS oF THE CROWN ACT, 1964 


Tue formal appointment of a government Minister is effected under 
a prerogative power of the Crown, but legislation by Parliament is 
usually also involved in- at least four respects. First, when a new 
office is created an Act is required for such purposes as to make its 
holder a corporation sole, and to empower him to appoint staff 
payable out of sums voted by Parliament. Usually, such Acts are 
passed individually when occasion for them arises. Among the 
contents of the Ministers of the Crown Act, 1964 1 (which spent most 
of its somewhat tempestuous career through Parliament under the 
name of the Machinery of Government Bill), are provisions in the 
usual form dealing with the new Ministries of Land and Natural 
Resources, Overseas Development, and Technology.* 

Secondly, Parliament must authorise the payment of a Minister’s 
salary. The controlling statute on this subject is the Ministers of the 
Crown Act, 1987 (as amended from time to time *), under which a 
number of sums are made payable by the 1964 Act.* An innovation 
relates to the salaries of, Ministers of State. A maximum of £5,000 a 
year is set, but the Prime Minister is authorised to determine the 

1 1964, o. 98. 
2 s, 1 and Sched. L 


3 Usually the amendments increase the salaries. A Bill having that effect was 
before liament at the time of writing (the Ministerial Salaries and Members 
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exact amount.” Presumably his power is subject to an appropriation 
of the determined amount being voted by Parliament. Another new 
departure is a provision for payment of salaries to Assistant Govern- 
ment Whips * (who now number fourteen). Previously they were 
not salaried by virtue of their office, though nine of them did, and 
still do, receive salaries nominally as junior Lords of the Treasury 
or as members of Her Majesty’s Household. 

Thirdly, Parliament has in the past placed some limits on the 
number of Ministers holding generic offices to whom salaries may 
be paid. The 1964 Act sets new and more comprehensive limits. 
For Secretaries of State the maximum is nine " (previously eight *). 
For Ministers of State it is nineteen ° (previously there was no limit, 
the concept of Minister of State being an innovation of only about 
ten years’ standing). For Treasury Secretaries it is two 1° (pre 
viously it was three, but the Economic Secretary is now equated 
with Ministers of State,“ leaving only the Parliamentary and 
Financial Secretaries). For other Parliamentary Secretaries it is 
thirty-six © (previously thirty-three 1), and for Assistant Govern- 
ment Whips it is six ** (this is a new limit because the post was 
not previously salaried). It should be noted that those limits only 
apply to the number of Ministers of the various types who are in 
receipt of salaries. They do not by themselves prevent more being 
appointed without salary. 

Fourthly, Parliament has long restricted the number of Ministers 
who may sit in the House of Commons, principally in order to 
prevent excessive government domination of that House and to 
secure reasonable ministerial representation in the Lords. When the 
new government took office the restrictions were contained in the 
House of Commons Disqualification Act, 1957 1% (despite statements 
atiributing them to antiquated laws dating back to Queen Anne), 
and it was generally believed that they imposed an upper limit of 
seventy, of whom only twenty-seven could hold senior offices. The 
new Act has raised the maximum to nimety-one and abolished 
altogether the distinction between senior and junior offices,* so the 
present position of the government, eighty-eight 7 of whose sup- 
porters in the Commons count against the limit, is clearly in accord- 
ance with the law. However, the Prime Minister did not wait until 


5s. 2 (1) (b). 6s. 2 1) (d9). 

T g. 2 (8) (a). 2 Ministers of the Crown Act, 1987, s. 3 (1). 
S aera OF ee eget Ae, 1964, s. 2 (8) (b). 

10 

ne 2) (i) and 9 e. 13 s, 2 (8) (d). 


13 Ministers of the Grown (Parliamen’ Secretaries) Act, 1960. 


14 Ministers of the Crown Act, 1964, s eye As mentioned above, the other 
eight Assistant receive salaries as junior Lords of the Treasury or 
as members of Her Majesty's ld. 

15 s, 2 and -2 

16 Ministers of the Crown Act, 1964, s. 3 

Pea ce een ee eee ae igned for Mr. Gordon Walker 
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the 1964 Act came into force before securing the appointment of all 
the members of his government, and the situation in the intervening 
period is worth examining. The matter appears to have passed 
uncontested, but could have been of great significance because at 
first sight the 1957 Act seemed to apply to eighty-one Ministers. It 
further declared that those in excess of the limit (seventy) could 
not sit and vote in the House,* and that rule, if applicable, would 
have meant that the government ought, in law, to have been 
defeated on a number of issues, including the increase pf sixpence 


on petrol duty, 
Section 2 (1) of the 1957 Act read: 
“ Not more than the foll numbers of persons being the 
holders of offices specified in Second Schedule to this Act 


(in this section referred to as Ministerial offices) shall be entitled 
to sit and vote m the House of Commons at any one time, that 
fis to say— 
3 seventy persons in all; 
ts twenty-seven persons being the holders of offices specified 
in Part I of the said Sch 


The Schedule contained in two Parts lists of offices specified by 
name. Some were specific (¢.g., Prime Minister), others generic 
(¢.g., Secretary of State). The Attorney-General contended that the 
Act had not been infringed because, although there were eighty- 
one 1° Ministers in the Commons, sixteen of them did not hold offices 
within the Schedule, so that they did not count against the limit of 
seventy. Of the sixteen, four were the newly created Ministers of 
Land and Natural Resources and of Overseas Development and their 
respective Parliamentary Secretaries, and twelve were Ministers of 
State. That office was specified in the Schedule, but it was said 
that the twelve escaped the Act because it defined ‘‘ Minister of 
State ” as 


“ a member of Her Majesty’s Government in the United King- 
dom ointed at a salary, who neither has charge of any 
public department nor holds any other of the offices specified 
in the Second Schedule to the Act.” 3° 


Since the twelve in question had agreed to act temporarily without 
pay they were said to be outside the definition. Those arguments, if 
correct, also meant that the limit of twenty-seven on senior offices 
had not been infringed. 

Were they correct? As regards the Ministers of State two points 
could be made against them. First it could be said that since the 
Ministers were appointed on the understanding that they would 
be paid when Parliamentary approval had been obtained, they were 


18 House of Commons Disqualification Act, 1957, s. 2 (2). 

19 The differance between this figure and that of eighty-eight mentioned earlier is 
thak TE lace OR dnie Ma Bae Aianei reas D p ee eee 
of Technology, who was not at the time a member of the House. 


20 a. 18 (1); emphasis supplied. 
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“ appointed at a salary ” even though they had not yet received one. 
Secondly, it was arguable that since Parliament had defined ‘‘ Minis- 
ter of State ” as a person appointed at a salary, every Minister of 
State must be treated as having been so appointed whether he 
actually received any salary or not. Support for that view may be 
found in Attorney-General v. Ulverston U.D.C.™ The Local Govern- 
ment Act, 1988, prevents a member of a local authority, while he 
remains a member or within twelve months after ceasing to be so, 
from being appointed by the authority to a “ paid office.” Simonds 
J. beld that that excluded the appointment of a newly-resigned 
member even though he had agreed to serve for the first twelve 
months without pay. Thus the correctness of the government’s 
argument relating to the Ministers of State was certainly debatable. 
Moreover, even if the Attorney-General was right on the terms 
of section 2 (1) of the 1957 Act, more doubt was raised by section 
2 (2), which read: 
“If at any time the number of members of the House of 
Commons who are holders of ministerial offices, or of mints- 
terial offices of any class,*™ exceeds the greatest number entitled 
to sit and vote in that House under the foregoing provisions of 
this section, none except any who were both members of that 
House and holders of ministerial offices, or of ministerial offices 
of the relevant class, as the case may be, before the excess 
occurred shall sit or vote therem....’ 


It will be recalled that, by section 2 (1), “‘ ministerial offices ” 
meant the offices specified in the Second Schedule. In general it 
is clear that section 2 (2) merely created a sanction for the infringe- 
ment of section 2 (1), but it is possible that In cne<cspect its scope 
was wider, and that ‘‘ ministerial offices of any class ’? meant all 
ministerial offices, whether specified in the Schedule or not. If so, 
all the government’s eighty-one Ministers counted against the limit 
of seventy, so that eleven of them had been sitting and voting 
legally. In reply it could be said that section 2 (2) was wholly 
controlled by and subject to section 2 (1), and could not extend it 
in any way; the words “‘ of any class ” referred to the limit of 
twenty-seven on the number of senior Ministers in the Commons. 
That view, though contrary to the spirit of the Act, is perhaps 
correct in law. It is the easier interpretation to reconcile with the 
words “ or of ministerial offices of the relevant class ” later in the 
subsection, and was adopted by the draftsman of the 1964 Act, 
which, as well as abolishing the separate restriction for senior 
Ministers, deletes in section 2 (2) of the 1957 Act references to 
classes of ministerial offices." It must be said, however, that the 
words “‘ of any class ” were ill adapted to refer to the limit on senior 


a1 [1944] Oh. 242, 

22 Soe s. 122. 

222 Emphasis supplied. 

23 Ministers of the Crown Act, 1964, s. 5 (1), and Sched. 2 
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Ministers, since “‘ any ” suggested that there were more classes than 
one, which was not in fact the case. 

However that may be, the validity of the government’s position 
was certainly open to question, yet no legal proceedings have been 
brought to determine the issue. (An application to the Judicial 
Committee of the Privy Council under section 7 of the House of 
Commons Disqualification Act, 1957, is the appropriate procedure.) 
In these days after the virtual demise of the common informer that is 
not surprising, but it is somewhat remarkable that, although the 
arguments were fully debated in the Commons, no attempt was 
made to have them ruled upon by the Speaker. 

All that, however, is now past history, and in all the vital 
respects the 1957 Act has been altered. As has been said, the limit 
of seventy is increased to ninety-one (giving rise to accusations 
that the 1964 Act is a ‘* placemen’s charter ’? which unduly entren- 
ches the executive’s domination of the House), the restriction to 
twenty-seven on senior Ministers in the Commons is abolished, and 
references to ‘‘ any class ’’ of ministerial office in section 2 (2) are 
deleted. Other changes include the addition to the Second Schedule 
of the offices of the three newly-created Ministers, of their Parlia- 
mentary Secretaries, and of Assistant Government Whip,™ and the 
deletion from the definition of Minister of State of the words 
** appointed at a salary.” * Thus the Act certainly can no longer 
be circumvented (if indeed it ever could) by appointing Ministers 
of State without a salary. But the possibility of avoiding it by 
creating extra Ministers with titles not to be found in the Second 
Schedule still remains. 

A. E. W. Park. 


FINANCE Act, 1964 
Finance (No. 2) Act, 1964 
Income Tax MANAGEMENT Act, 1964 


In addition to the normal budget reflected in the Finance Act, 1964, 
and after the change of government, the Finance (No. 2) Act, 1964,? 
was passed; on the administrative side, the Income Tax Management 
Act, 1964, comes into operation in two stages. 

The Finance Act is divided into three parts which deal with 
customs and excise, income tax and profits tax and miscellaneous 
provisions. Under Part I, new rates have been imposed on gpirits,* 
beer,* wine and British wine,’ tobacco * and hydrocarbon oils 7; 
the base of pool betting has been broadened and the rate reduced °; 


™ Ibid. as s, 5 (8). 
lo. 49. 2 o. 02 

» 3 s, 1 and Sched. 1. t s. 2 and Sched. 3. 
5 s, 8 and Scheds. 8, 4. © s. 4 and Sched. 5. 


Ts, © (rates) and s, 6 (reliefs), Sched. 6. 88.7. 
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the television advertisement duty has been repealed °; vehicles for 
invalids are exempted from excise duty 1° and goods for retail sale 
to passengers in ships and aircraft are to be treated as stores for 
customs and excise purposes... The provision which needs to be 
noticed is that which increases the flexibility of the regulator on 
indirect taxes. This can now be applied to any, or all, of four 
groups of taxes—tobacco, alcoholic drink, petrol and other duties, 
including purchase tax 1°; previously, the surcharge order had to be 
applied to the whole range of these taxes. 

Part II, dealing with income tax and profits tax provisions, again 
fixes the standard rate of tax at 7s. 9d. for 1964-65; surtax for 
1968-64 remains at the same level, in respect of the excess of total 
income over £2,000, as for the previous year 1962-68. It is as well 
to note here that the Finance (No. 2) Act, 1964, has increased the 
standard rate of income tax to 8s. 8d.¥ for 1965-66. This is the first 
change since 1959-60 when the rate was reduced from 8s. 6d.,% but 
reduced rate relief on the first £800 has been maintained at the same 
level.15 Relief for persons over sixty-five with small incomes is 
increased from £825 to £860 (single persons) and from £525 to £575 
(married persons), marginal relief bemg increased at the same time 
from £75 to £180.15 The provisions relating to transfer of a 
company’s trade without change of ownership are applied to circum- 
stances where a part only of such trade is transferred 17; double 
taxation relief is extended, in the case of certain dividends paid to 
a company resident in the United Kingdom and controlling a speci- 
fled proportion of the voting power of the dividend-paying company, 
by reducing the minimum voting power that the recipient company 
is required to have in the paying company, from one-half to one- 
quarter. Two other changes are intended to stop tax avoidance, 
as in the case of the lease of chattels (plant and machinery) and of 
land sold and leased back; these provisions are designed, first, to 
restrict the amount of the rent, or hire charge, and to impose a 
charge to tax on any premium received by a lessee, or hirer, for 

i ing of his interest in such chattels or land 1°; the second 
change (which, in the original form of the draft clause, was designed 
to tax all mutual trading by corporate bodies) was ultimately passed 
in a restricted form, providing merely that, on the winding up of a 
mutual trading body, all non-capital payments to its members, who 
have been allowed deductions in respect of premiums paid to it in 


8 10 s, 11. 
11 
13 


extended again by the , 1968, s. 1 
13 Finances (No. 9) Act, 1964, s. 1 (1). 14 Finance Act, 1959, s. 17. 
15 Finance (No. 2) Act, 1064, s. 1 (8). ' 16 Finance Act, 1964, s. 14 
17 Ibid, s. 15. 18 Ibid. s. 16. 


19 Ibid. ss. 17, 18, 19 and Sched. 7. 
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computing the profits, gains or losses of a trade, were chargeable to 
tax under Case VI of Schedule D ™; this countered the effects of the 
House of Lords decision in Staffordshire Iron and Coal Co. Ltd. v. 
Brogan.“ Finally, the Finance Act fills a gap left by the Finance 
Act, 1968, in introducing the charge to tax on rents and other 
receipts from land under Case VIII of Schedule D. It had failed to 
provide, specifically, for the apportionment between seller and pur- 
chaser of receipts payable for a period overlapping the date of the 
sale of the property.” 

In Part I of the Finance Act, mention need only be made of the 
exemption given to service contracts from stamp duty.” 

Apart from the provisions of Part I of the Finance (No. 2) Act 
regarding income tax, already mentioned, the sole purpose, m Part 
TI, was to provide for the increase of 6d. per gallon on hydro- 
carbon oils * and for the imposition of the much-discussed fifteen 
per cent. surchargé on imports ™ (with specified exemptions **) and 
for export rebates.”" 

The Income Tax Management Act, 1964,** is the first Act of its 
kind since the Taxes Management Act, 1880, though minor legisla- 
tive amendments have appeared during the intervening years. It 
repeals a number of administrative provisions of the Income Tax 
Acts which have fallen mto disuse, and contains important new 
provisions reflecting, in many respects, what has already become 
existing practice in administration. Only the machinery of assessing 
and collecting tax is altered. 

Changes relating to administration are already in operation.” 
General Commissioners must now retire at the age of seventy-five; 
the Lord Chancellor is empowered to change the size of the General 
Commissioners’ districts in England and Wales, a power vested m 
the Secretary of State in Scotland; the Lord Chancellor appoints 
and dismisses all General Commissioners in England and Wales but 
the power of appointment rests in Scotland with the appropriate 
local authorities ® and with the Lord President of the Court of 
Session regarding dismissal.** There are also provisions relating to 
the age limit, remuneration and dismissal of a Clerk to the General 
Commissioners.?? 

The power to appoint Inspectors * and Collectors of Taxes now 
rests with the Board of Inland Revenue * who have, im practice, 
had delegated powers. Forms of declaration to be made by Special 
and General Commissioners and members of Tribunals under the 


20 Ibid. s. 1. 21 (1068] 1 W:L.R. 008. 
22 Finance Act, 1064, s. 20. 23 Ibid. s. 28. 
M Finance (No. 2) Act, 1064, s. 2 25 Ibid. s. 8. 
20 Ibid. s. 4 and Scheds. 1, 2. 37 Ibid. s. 4 and Sched. 8. 


28 Por a detailed discussion see Miss H. G. S. Plunkett, ‘The Income Tax 
Management Act, 1984 ” [1064] B.T.R. 177. 

1° as, 1-4, since July 10, 1064. 20 County or town council, 

31g. 1. a2. 2, 


33 Previously vested in the Treasury. Hs, 8. 
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Income Tax Acts, by Commissioners of Inland Revenue (the Board) 
and by Inspectors, Collectors and other officials are prescribed.** 
There are also certain transitory provisions.** 

The remaining provisions, relating to changes in assessing, 
operate from April 6, 1965. The power to make assessments is 
transferred to the Board of Inland Revenue ** or to Inspectors of 
Taxes (who are under the control of the Board). The provision 
whereby the Board makes surtax assessments merely confirms 
existing centralised procedure, but income tax * and profits tax ** 
assessments are to be made by the Inspector of Taxes. Assessnients 
which, apart from specific provisions, would be out of date can only 
be made with the permission of a General or Special Commissioner. 
This is a safeguard to the taxpayer, for the Crown must prove the 
existence of the specific circumstances (i.¢., fraud, wilful default or 
neglect), and that there are reasonable grounds for believing that 
there has been loss of revenue due to such circumstances. The 
Commissioners who give the necessary permission for an assessment 
may not adjudicate in any appeal against it. 

The framework of the machinery to assess tax has been changed, 
thus giving statutory effect to a procedure which has evolved, in 
practice, from purely local administration to a system of assessing 
and collection by the Inspector of Taxes... This transfer of power 
to assess now makes it possible in practice, as well as in theory 
previously,“ to make assessments at any time during the year. 

Returns of income must be sent to the Inspector of Taxes or 
other officer of the Board of Inland Revenue,“ and must contain 
details not only of income subject to direct assessment but also of 
income subject to deduction of tax and of charges on income; 
separate returns may be required for income tax and surtax, as 
necessary for the calculation of these taxes. 

The existing practice relating to claims is now enshrined in 
statutory provisions,“ and the procedure and rules for appeals is 
now set out in emtenso.® A noteworthy provision enables the 
Inspector of Taxes (or other officer of the Board) to agree with the 
appellant taxpayer the amount of tax which is not in dispute; 
this amount must be paid without awaiting the determination of 
the appeal. In addition, the existing power which the Commis- 
sioners have, to make an order for the payment of tax which is not 
in dispute, is extended to surtax.“ 


35 Boched. 1 superseding Sched. 2 of the Income Tax Act, 1952. 


36 Sched. 5. ar a. D. 

88 This involves the taxpayer losing the right to be assessed under Schedule D by 
the Special Commissioners. 

3 s. 10. 40 s. 6. Bee also the Finance Act, 1960, s. 51 (5). 


41 Sched. 6, Pt. II. 

42 There were only a limited number of meetings of Commissioners (at which the 
asscesmnents could be signed). 

43 g. 7, i.e., the present practice. #4 s. 9 and Sched. 2. 

45 gg. 11, 12, 18 and Sched. 8. For Northern Ireland appeals see ss. 14, 15. 

46 Sched. 4, amending the Income Tax Act, 1962, s. 68 (3). 
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Profits tax provisions *7 enable assessments to be made by the 
Inspector of Taxes and require the leave of a Commissioner for out- 
of-time assessments. The appeal provisions and those relating to 
payment of amounts not in dispute are applied to the profits tax.“ 

Tax may now be recovered in the inferior courts; in England 
and Wales, income tax up to an amount of £400 due and payable 
on an assessment may be sued for in the county court“; in 
Northern Ireland, the limit is £800 under the relevant statute.” 
The position m Scotland is that proceedings may be taken in the 
Sheriff’s Court, or in the Sheriff’s Small Debt Court, as appropriate, 
for sums not exceeding £250. Provision is also made for summary 
proceedings for income tax less than £50 im England and Wales 
and Northern Ireland.™ 

Thus, there has been welcome reform during 1964 of the law 
regarding administration of income tax, surtax and profits tax. 
The Chancellor hes promised wide reforms and innovations regarding 
the charge to tax in the Budget of 1965. Companies will be 
subjected to a corporation tax, instead of the present income tax 
and profits tax, at a rate in the vicmity of 85 per cent. Capital 
gains, presently charged on a short-term basis only under Case VIL 
of Schedule D, will now be caught by a general charge to tax as 
from April 6, 1965: death will be a “ disposition ” for this tax 
with appropriate relief in respect of estate duty, and exemptions 
will include, inter alia, property of a value less than £1,000, and 
the taxpayer’s residence. 

Leonard Lazar. 


4T gs. 10, 1L 

rae 

‘o limit of jurisdiction under the County Courts Act, 1059, s. 40 (1) @). 
so The ounte Goorte Acs (Norihem Ireland) 1959, s. 10 (1). 


51 s. 78 (of. Ur Boland Sched. 6, Pts. I and Il—repealing this provision from 
April 6. 1968). 


NOTES OF CASES 


CONTRACTUAL RIGHTS UNDER ARTICLES OF ASSOCIATION— 
An OVERLOOKED PRINCIPLE ILLUSTRATED 


Tue decision in Re Richmond Gate Property Co. Ltd.) is, at first 
sight, a simple one. But the reasons which led Plowman J. to his 
conclusion reflect, it is submitted, the growing importance of a lme 
of argument which, though well supported by authority, has been 
far too long neglected in company law. 

The applicant, a Mr. Walker, subscribed the memorandum and 
was, therefore, a member of a company which ‘‘ had a very short 
life.” He was also one of its two managing directors. To the latter 
position he was appointed under an article that named him and Mr. 
Clancy as managing directors for life. The articles went on to 
provide that the board might appoint a managing director, and that 
a managing director should ‘‘ receive such remuneration . . . as 
the directors may determine.” * Nine months after incorporation 
a resolution for voluntary winding-up was passed. During those 
months, Mr. Walker had performed work for the company as 
managing director. No resolution of the board had ever determined 
that he should receive remuneration. The liquidator rejected his 
claim for £400 made on the basis of either an implied tract or a 
quantum meruit. Plowman J. agreed with the li adei: 

His Lordship held that Mr. Walker was SENA E amd by 
the terms of the articles. Properly understood, these meant that no 
claim could be made in the absence of a determination: by the board. 
Two different ways of reasoning were available for reaching that 
conclusion. The first, and perhaps the orthodox, method might be 
to say that, although the managing director had no express service 
contract with the company, a contract for work done should be 
inferred between it and him as managing director. Into that 
contract the terms of the articles should be incorporated.? There- 
fore, Mr. Walker would fail. 

That was not the reasoning adopted by Plowman J. He did not 
find as a fact any inferred contract of service into which the articles 
should be implied. The reason, in his view, why there was no room 
for any claim on an “ implied contract? or quantum meruit was 
that Mr. Walker was bound by his “‘ express contract”? in the 
articles themselves. That was what distinguished this case from 


1 {1065] 1 W.L-B. 885; [1964] 8 All H.E. 936, 

2 Adopting Table '' A,” arts. 107 and 108, without any amendment. Plowman J. 
ed the provision on remuneration as covering any and every managing 

of the company. 

line of cases supports this manoeuvre: e.g., Re New British Iron Co. 

1 Oh. 8%; Read v. Astoria Garage (Streatham) Ltd. [1952] Oh. 687. 
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cases where a quantum meruit succeeded because the contract 
apparently made turned out to be void.* ‘* The effect .. . of the 
articles,” said Plowman J.: 

“ coupled with the fact that the applicant was a member of the 
company, in my judgment is that a contract ° exists between 
inie and the company for payment to him of remuneration 
aaa Jara weve amount “‘ as the directors may 
e’’; in other words, the managing director is at the 
Bees ot he eed. ae That is lia couteact ‘with the company 
and those are the terms on which he accepts office. Since 
there is an express contract with the compan piny a ap ba 
payment of remuneration, it seems to me that any question 

of quantum meruit is automatically excluded.” * 


Later, his Lordship reiterates the jmportance of this “‘ express 
contract,” namely the contract between Walker as member and the 
company, to which they were both bound by virtue of the articles 
and section 20 of the Companies Act, 1948. 

The difficulty surrounding that mode of argument arises from the 
orthodox view established m Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Association,’ that members and company are con- 
tractually bound by the articles, as section 20 implies, but bound 
only in respect of rights and duties that concern the former as 
members, not ‘‘ outsiders,” that is, “ in a capacity other than that 
of a member as, for instance, solicitor, promoter, director.” In 
other words, the basic rule is: “‘ that the contractual force given to 
the articles of association by the section is limited to such provisions 
of the articles as apply to the relationship of the members in their 
capacity as members.” * Now, Mr. Walker’s claim to remuneration 
plainly concerned him as director, and not in his capacity as 
Member. How then could this “‘ express contract’? be enforced 
against.him in a suit where his claim was made as director? 

The explanation, it is submitted, is to be found in a further 
principle which has been clearly established in our company law for 
fifty years, but which has been much overlooked by commentators. 
The'present writer submitted in 1957 that there was ample authority 
for the view that a shareholder, over and above his specific rights 
under the articles (to dividend, share certificate, etc.) has a personal 
right to have the company administered according to the terms of 
the articles. Such, for example, must have been the rationale 


4 6.9., Cravon-Hllis v. Canons Lid. [1988] 2 K.B. 408. 
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behind Quin and Amtens Lid. v. Salmon 1° where the right that 
Salmon enforced ‘ could not be a right vested in him qua managing 
director.” In such a capacity (as an “ outsider ”) he could not 
enforce the contract arising from the articles. It is, therefore, 
obvious that Salmon enforced the right of a member to have the 
articles observed by the company.“ 

A right to bring a personal action to enforce membership rights 
has long been recognised. What is uncertain is how far ‘‘ personal 
rights ” can be taken. The importance of the present proposition 
lies in extending the category to a general right to have the articles 
observed. If that is accepted, then the propositions in Hickman’s 
case and the orthodox discussion of the rule in Foss v. Harbotile 
are both very seriously affected. 

Commentators rarely paid any attention to this general right, 
except for Stiebel, who merely asked in one passage why it sho 
not bring about a different result in cases such as Eley v. Pos}! jve 
Government Assurance Co.4 As he said, surely the member d 1d 
“ insist that the legal business of the company shall be cond !ted 
in a manner provided by the articles.” 14 Few later writers ' have 
referred to the point.“ Subsequent judicial authority, however, 
albeit in dicta, supports the view advanced in 1957. 

In Re H. R. Harmer Lid." oppression was proved by a father of 
his sons (who were both directors and shareholders) which was 
oppression of them as members, sufficient to allow for a remedy 
under section 210. The oppression lay partly in the father’s total 
disregard of the articles in running a company that he still felt to be 
“ his.” Jenkins L.J. categorically spoke of depriving ‘‘ the minority 
of shareholders of their right as members of the company to have its 
affairs conducted in accordance with its articles of association,” and 
he said that, as members, “‘ the sons were at least entitled to require 
that the proper procedure should be applied.” Romer L.J. said: 
“ As to this, however, I accept the submission of counsel for the 
petitioners that shareholders are entitled to have the affairs of a 
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company conducted in the way laid down by the company’s 
constitution.’? 17 

This same proposition may, as Stiebel said, be used indirectly to 
enforce ‘‘ outside ” rights by members like Salmon, who insist on 
their company being administered in accordance with articles which 
happen to include a right granted to themselves as ‘‘ outsiders.” 
In such a case, the proposition then apparently conflicts with the 
rule in Hickman’s case, and it may trespass too on that part of the 
rule in Foss v. Harbottle which denies to a member the right to 
complain of mere “‘ irregularities °” even if they contravene the 
articles. Despite this conflict, it was suggested by the present writer 
in 1957 that a shareholder ‘‘ has not merely particular personal rights 
under that contract, but the personal right to see that that contract 
is observed—subject only to those matters of ‘ internal manage- 
ment ’ on which the courts have seen fit to displace his contractual 
rights in favour of majority rule.” 13 This approach, central to an 
understanding of some cases, has been ignored in others and has 
made unpredictable entries on the scene of recent litigation.1* Its 
boundaries have still not been finally drawn. 

The reasoning in Re Richmond Gate Ltd. provides interesting 
support at least for the validity of this approach. The member, 
instead of enforcing his general right to have the articles observed, 
found himself there on the other side of the fence.. As a member he 
could not be bound in an “ outsider ” capacity; but the.company 
could enforce against him his ‘* express contract ? as member, and 
that included its right not to have to make payments to the directors 
(whether him or anyone else) where they were not sanctioned by 
the articles. The company can, it seems, prevent the member from 
compelling it to depart from its articles, even in regard to matters 
that concern him as an “ outsider.” 

It may be added that such a decision volves further problems. 
For instance, if a director with no service contract happened to be 
a member of a company of which the articles provided (unusually) 
for payment of specific sums to the directors, could he sue as 
member to compel observance of the article? 

Plainly he could not so sue for damages or the sums due, for then 
he would appear as a plaintiff director; but as a member could he 
obtain other remedies? The spirit of the earlier cases on director- 
members would militate against success in such an action.™ But, 
1T respectivel commen erburn 
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given an appropriate remedy, the logic of the present judgment 
leans in favour of it. It is to be hoped that this interesting case, 
seen in the context of the other recent dicta, and the lime of case 
law supporting the rationale of its reasoning, will shortly prompt a 
judicial review of the complex tensions inherent in the different sets 
of rules governing a member’s personal rights and duties under his 
company’s articles of association. 
K. W. WEDDERBUEN. 


Toe [IMPLIED REQUIREMENT OF THE EXHAUSTION OF 
INTERNAL REMEDIES 


Iw the past, British trade unions have been inclined to say that, with 
the exception of financial default, where they almost invariably 
reinstate on payment of the arrears, expulsion of a member is such 
a rare event that altogether too much is made of the law regulating 
it. This attitude has had unfortunate results. The unions are, in 
any event, inclined to hide from the recognition of legal regulation in 
the belief that they could do better without it, and these two factors 
together have led them largely to ignore the enormous development 
which has taken place in this field since the war. As a result most 
union rule books are a trap and a delusion to branch officials inclined 
to rely on them as the last word upon discipline. There is evidence 
of the growth of a more strict attitude to members’ shortcomings as 
well as to the qualifications necessary to retain office, but the excur- 
sion of the Post Office Workers’ Union into something approaching 
mass expulsion must, it may be hoped, have taught that union, and 
perhaps others who care to read the signs, the advisability of 
reconsidering procedure in the light of the law and of 
ensuring that the union rule book enables the official who relies on 
it to observe the minimum standards laid down by the law.™ If the 
General Secretary was correct in his contention that it would be 
impossible to conduct reasonable, meaningful negotiations if the 
plaintiffs were reinstated,? then any frustration he now feels should 
be directed at himself. The judgment of Ungoed-Thomas J. for 
implication of the rules of natural justice on the lowest possible 
basis, and his careful and fair asseasment of the merits of both sides, 
leaves no room for criticism on the issues as they were before him. 
The facts, indeed, reveal such an obvious breach of legal require- 
ments that it is a wonder the case was fought on any ground save 
that of “ exhaustion.” Unless one realises the meagre condition of 
the average union rules it would be difficult to appreciate that a 
fair-minded tribunal could have proceeded as it did. 

be erent to indicate some of the worst faults in these rule books in the 
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From the point of view of the lawyer attempting to apply the 
particular decision to more general situations, however, the decision 
is not so satisfactory. The principal defect is emdoubtedly the 
inadequate citation of cases which continues to weaken the authority 
of the views expressed in this field and which has, on this occasion, 
given rise to the formulation of a clear and possibly desirable rule 
as to exhaustion of internal remedies which hardly accords with the 
authorities neglected by counsel. 

The six plaintiffs, and one other member, were expelled on the 
ground that they were, m the opinion of the executive council, not 
fit and proper persons for membership because of their activities in 
opposing the council on its attitude regarding the threatened intro- 
duction of part-time labour at post affices in the London area, and, 
particularly because of their demand for an overtime ban. None 
of the plaintiffs was given notice of the charge and there was no real 
opportunity for a hearing. Even the actual notification of expulsion 
did not specify the conduct considered reprehensible. The expulsion 
was to take effect at once but there was a right of internal appeal, 
of which the plaintiffs did not avail themselves, to the annual 
conference of the union to be held in May 1965. In its nature this 
conference was considered by the court to be unlikely to be able to 
spare the time to go into the case m depth. On the other hand, the 
union did not operate a closed shop and there was no danger of the 
plaintiffs losing their jobs. . 

Although it is quite clear that an express Scott v. Avery * clause 
requiring exhaustion of internal remedies before resort to the courts 
would be regarded as enforceable the question of the implication of 
such a term is open to doubt. Such an implication is generally 
accepted on the North American continent but is so frequently sub- 
jected to wide exceptions as to be practically valueless. .Two early 
Scottish cases acknowledge the existence of the implied term * but 
doubt has been felt as to the meaning of remarks by Lord Kingsdown 
in Long v. Bishop of Capetown,® though he would appear to be 
referring to the particular facts before him and not to the absence 
of any such general rule. Australian courts sem prepared to act 
only on the clearest implication. The English authority, such as it 
is, with the exception of a number of Friendly Society cases, was 
cited. In White v. Kuaych* the Privy Council enforced an express 
requirement and subjected it to fewer exceptions than would have 
been permitted in Canada, from whence the case originated. In 
Annamunthodo v. Oilfield Workers Trade Union,® as Ungoed- 
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Thomas J. pointed out, Lord Denning referred to White’s case as 
involving a special circumstance. If this is taken to mean that 
exhaustion is only required where there is an express term, as the 
learned judge thought, it is somewhat clouded by the fact that, a 
few lines later, Lord Denning took the point that the plaintiff might 
be under an (implied) duty to exhaust as one reason for holding 
that his resort to internal remedies did not preclude him from 
coming before the courts thereafter. The fact that no objection to 
the failure to exhaust was taken in Bonsor v. Musicians’ Union ° 
can, with the authorities in this state, scarcely be said to affirm the 
view that there is no implied duty to exhaust, but the learned judge 
so read it. If, indeed, counsel for the union in Bonsor’s case did 
regard the point as not worth arguing then he too could not have 
had in mind the state of authority. 

The establishment of a duty to exhaust internal remedies 
probably stems from the earlier general reluctance of the courts to 
intervene and might have been said to be the last remnant of it in 
the case of trade unions. If Ungoed-Thomas J. is right even this 
remnant has disappeared. It may, however, have left a faint shadow 
of a discretion to refuse to intervene before such exhaustion, for the 
learned judge was greatly influenced by the fact that expulsion was 
to take effect immediately so that damage for which the union could 
give no redress might accrue before the internal appellate tribunal 
had an opportunity to avoid the initial decision. In face of a 
similar attitude justitying an exception to the rule in America a few 
American unions have given themselves power, though, of course, no 
obligation, to award damages in such a situation. If this were to 
be done in this country, or if imposition of the penalty were to be 
postponed until the result of the appeal were known, there might 
Temain an argument for the exercise of a discretion to insist on 
exhaustion. 

The court was also influenced by the dispute between the views 
of the majority of the House of Lords in Ridge v. Baldwin 1° an 
those of Lords Evershed and Devlin * as to whether a proceeding 
wanting in natural justice was void or voidable. If it is assumed 
that there is no need to appeal from a void decision then it follows 
that as the courts alone are ultimately able to decide the point 
the wrongfully expelled member is unable to know whether 
he should take an internal appeal until he has come before the 
courts. It may be that English authority is to the effect that appeal 
from a void decision is unnecessary but it should be borne in mind 
that only trade union cases are any real authority on this point 
since the courts have been in the habit of requiring less technical 
exactness of expression from them than from certain other rule- 
making bodies. Of trade unions cases on this point there is a 

9 [1956] A.C. 104. 
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marked shortage. It is submitted that the establishment of such 
a rule would be a triumph of logic over common sense. An internal 
appellate body is designed to correct the errors of lower tribunals 
and should be given a chance to do so. A technical distinction 
between appeal and review is something trade unions can hardly 
be expected to appreciate and the appeal body of a union should 
be allowed to set aside a void decision before the union has to face 
a costly court action. On the other hand, the unions should not 
expect to have their cake and eat it. If they wish to rely on this 
type of argument they are not justified in enforcing a penalty, 
which may have been imposed by a void decision, until they are 
fully satisfied that this is not so. The award of an interlocutory 
injunction may be a useful compromise in present conditions, pro- 
vided that the courts take the same care as was taken by Ungoed- 
Thomas J. to satisty themselves that such an injunction will not 
unduly harm the mion. 

The temptation to imply natural justice on the basis of an 
extension of the decision in Ridge v. Baldwin 4 to the effect that 
any punitive function is quasi-judicial, thus necessitating natural 
justice, was resisted by the court. Ungoed-Thomas J. preferred to 
stand on lower, but undisputed, ground, for although the body in 
question was clearly not purely voluntary the injury suffered in 
his view, fell neatly between purely social consequences and injury 
to livelihood. He accepted, therefore, that a hearing will be 
required if this was the intention of the parties and is not inconsis- 
tent with the rules. He concluded that such an imtention was 
apparent, since without a first instance inquiry an appeal would be 
valueless to a body which would not have time to give adequate 
notice of the charges or satisfactorily to gather the evidence for 
the first time. Moreover, the fact that the rules spoke of the 
opinion of the executive council did not imply the formulation of a 
purely arbitrary opinion since then there would be no ground on 
which to appeal. So also with the implication of a need for notice. 
The appellate body was not likely to have personal knowledge of 
the facts behind the charge and so there could again be nothing m 
an appeal without prior notice of those facts. It follows, inciden- 
tally, from this decision that the requirement of notice is in part 
connected with the effectiveness of an appeal that the view in 
Abbott v. Sullivan ™ that nothing short of actual notice will suffice 
clearly overrides the suggestion in Davis v. Carew-Pole * that a 
shrewd suspicion may be enough. 
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This highly particularised approach to the implication of natural 
justice can, however, be of little help in other cases. It would, for 
instance, be a grave disservice to justice if, by linking the implica- 
tion of natural justice to the existence of an appeal, it is ever to be 
supposed that the court intended to suggest that without an appeal 
the case for implying natural justice was weakened. The same is 
true in the case of exclusion of the implication on the ground of 
inconsistency with the rules. The Post Office Workers’ Union has 
virtually no special national rules governing disciplmary procedure 
but it is not to be supposed that a union which has expressly 
provided for notice or a hearing below the standard required of 
natural justice has thereby excluded the implication of the higher 
standard ‘on grounds of inconsistency. The court was deliberately 
putting the matter at its lowest because that was all that was 
necessary on the facts. 

It is submitted that even in the absence of a closed shop the 
award of an interim injunction to restore the membership rights of 
active trade unionists was entirely justified. After the summary 
dismissal in Stratford v. Lindley ** of the somewhat intangible, but 
nonetheless real, damage the union would suffer by being prevented 
from immediately contmuing to prosecute its dispute in that case it 
is most welcome to observe the full and real appreciation of the 
union’s difficulties made by Ungoed-Thomas J. Unions have much 
to learn from cases such as this and it is to be hoped that the sympa- 
thetic attitude of the court displayed here will encourage them to 
apply themselves to the task. 

R. W. Rmecovr. 


ively 


Drues * For THE SERVICES oF THE CROWN ” 


Somr years ago, a considerable trade grew up in importing drugs 
(from Italy, especially) and selling them to Hospital Management 
Committees at prices well below those current in this country. The 
drugs mainly concerned were covered by patents in this country, 
but were made in countries which do not grant patents for pharma- 
ceutical materials. Since successful patented drugs, as made by 
established manufacturers, carry a heavy loading of research, 
development and promotion costs, the saving to the hospitals was 
large. After a period of uncertainty, both commercially and in 
relation to patent law, the Ministry of Health (on whose behalf 
this country’s hospitals are run) acted to regularise the situation, 
stopping such purchases but itself inviting tenders for four drugs on 
what were substantially the standard terms of Government provision 
contracts: that is, imposing the customary term requiring the 
supplier to disregard all patent rights—so leaving any patentee 
concerned with a statutory claim for compensation against the 
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Ministry. One patentee affected, the Pfizer Corporation, then sued 
the Minister} for a declaration that the statutory provision here 
invoked, section 48 of the Patents Act, 1949, did not extend to 
drugs for use by National Health Service hospitals. After a 
somewhat unexpected success at first instance, reversed in the Court 
of Appeal, Pfizer took the case to the House of Lords, where 
judgment has now been given, dismissing Pfizer’s appeal. 

It was not arguable that this section did not extend to Crown 
purchases of munitions of war for the armed forces. Consequently, 
Pfizer had to find a distinction between those purchases and the 
purchases of imported drugs. The section allows the Crown to 
authorise its contractors to ‘‘ make, use and exercise ”? (the stan- 
dard form of patent grant, from which patent monopoly derives, in 
defming a patentee’s rights, here adds “and vend ”) patented 
Inventions ‘‘ for the services of the Crown.” 

Pfizer took three points. Most narrowly, that the supply by 
hospital dispensaries of drugs for out-patients was ‘‘ vending,” 
something the section pointedly did not authorise. The House 
disagreed, holding that (prescription charge or no) the drugs are 
not sold; Diplock L.J.’s suggestion, below, that ‘ vend ” is mere 
surplusage here, was left for future decision. 

More widely, Pfizer argued that since the manufacture of the 
drugs infringed no patent, and their importation was not itself an 
infrmgement, the only authority the contractors required was for 


the sale to the Mmistry—an authority the Ministry could not give. 
This was the point that succeeded at first instance, but it will not 


do: it would mean, for instance, that the Crown could not authorise 
an aircraft manufacturer to import American electronic equipment 
for the R.A.F., without the consent of all patentees. The pomt 
was a minor one, because the Minister could himself import. It 
should be noted that a Crown contractor, once duly authorised 
under the section, must be able to sell to the Crown, for any 
manufacturer-contractor does that; Pfixer’s argument was that the 
section does not cover contractors whose only authorisation is an 
authorisation to sell. In fact, it has long been held that unlicensed 
importation of a patented article for commercial purposes is an 
infrmgement, and this the House confirmed: holding that such 
infringement is an infringement by “ use ” and so within the words 
of section 46 (thus, here again, avoiding having to consider 
Diplock L.J.’s point on “ vend ”). Thus far, on what may be 
considered the technical points of the case, the House was 
unanimous. 

Pfizer’s main point went to the root of the matter. They 
contended (and Lord Pearce and Lord Wilberforce, in dissenting 
speeches agreed) that use of drugs in treating hospital patients 
was not use “ for ” the services of the Crown. It could not well be 
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disputed that N.H.S. employees are Crown servants. The division 
lay between the view of Lord Reid and Lord Evershed (with Lord 
Upjohn almost concurring), that “ for ’? the services of the Crown 
means: by Crown servants, in the course of their duties as such; 
and the view of the minority, that the word ‘‘ for ’’ implies use 
for the benefit of the Crown itself, or of Crown servants, as well 
as by them. The minority view, as Lord Upjohn pointed out, 
appears to involve the obviously untenable proposition that this 
country maintains armed forces for the benefit of the servicemen 
and not for the defence of the country’s inhabitants. This point 
Lord Wilberforce, in a long and pointed speech, really fails to meet. 
It looks rather as if he meant to distinguish between defence as 
being for the benefit of the Crown itself and health as being for 
the benefit of the Crown’s subjects as distinct from the Crown. 
Certainly nothing in his speech seems to suggest that he had any 
other answer; and im a case as highly political in its implications 
as this such a distinction might well have appealed to him. But 
the main argument of the minority seems to have been simply this: 
that to accept the Crown’s contentions involved too great an 
encroachment on the rights of patentees. This may be contrasted 
with the characteristic observation of Lord Reid, that any grievance 
is for Parliament to remedy. The case thus opens up the mteresting 
possibility that the next few years may bring a change in the 
House’s approach to the interpretation of statutes, and that in place 
of the firm adherence to the words of a statute typical of Lord Reid 
the House may tend for a time to adopt a looser and more flexible 
approach aimed primarily at producing what the House considers 
a reasonable result. ` 
T. A. Branco WHITE. 


Is tae ORIGNAL Domiciz THE Domicite oF ORIGIN? 


‘© Tre domicile that an infant acquires by reason of his father’s 
removal to another country,” writes Professor Cheshire, “is a 
domicile of choice, or better perhaps of quasi-choice, and 
his domicile of origin continues to be that imposed upon him 
at birth.’! A rale to this effect is accepted by all the 
modern writers on conflict of laws except Westlake.” The courts, 
moreover, have accepted it—though implicitly rather than 
explicitly; there is also obiter support for it? It has been left 
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to Sir Jocelyn Simon P. to uphold it expressly in Henderson v. 
Henderson.* 

He had to decide, as a preliminary issue, whether the respondent 
husband was domiciled in Scotland, as was argued for him, at the 
end of 1962 when the petitioning wife instituted a divorce suit in 
England relymg on her husband’s domicile there. His | i 
found that the husband’s father had been domiciled in Scotland 
when the husband was born, with the result that the first domicile 
of dependence that the husband acquired from his father was a 
Scots one. It also appeared that the father had acquired a domicile 
of choice in England before the husband attained his majority, so 
that the husband acquired a supervening domicile of choice, or 
domicile of quasi-choice, in England.’ 

The husband’s curriculum vitae was as follows: born in England 
in 1982, he had lived there until his majority, apart from a period 
of employment in the Far East between 1052 and 1954. In 1954, 
for health reasons, he took a temporary job in Scotland, marrying 
the wife, an English girl, there in 1955. In 1986 they both left for 
Canada; after living there for three years, they returned to England, 
where they remained except for two holidays in Scotland in 1961 
and 1962. As may now be appreciated, the court was forced to 
decide whether the husband was to be taken as having a domicile 
of origm in England or in Scotland, the point being rendered 
important ‘* owing to the high degree of retentiveneas which the law 
ascribes to the domicile of origin.” $ His lordship held, it is sub- 
mitted correctly, “ that the husband had a domicile of origin in 
&o7“and, but a domicile (which is to be considered as a domicile of 
choice) in England when, on his majority in 1958, he became 
capable of acquiring an independent domicile.” T It thus became 
necessary to decide whether the husband resumed his domicile of 
origin by virtue of the period of employment there between 1054 
and 1956. 

The learned judge remarked that “ The abandonment of a 
domicile of choice acquired dependently in favour of a domicile of 
origin re-acquired by personal volition must, in the nature of things, 
generally be of all changes of domicile the one the least onerous 
of proof.” * Even so, and it is thought rightly, he refused to hold 
that the husband had left England for Scotland sine animo 
revertendi. As Kindersley V.-C. observed in Drevon v. Drevon, 
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OD I Vleet de ek Pearson J. in Re Maoreight 
a Against the ly, is L.J. in 

U: rt V. Butterfield 87 Oh.D. 857 at p. “sah TOA, — 

< [1066] 2 WL. ai, [1965] 1 All E.E. 170 

s Both * parents were settled ın Surrey at the time of the suit. 

€ 23 W.L.R. 119 af p. RL Atp. the President aptly adverts to the 
apni ying the rules as to change of domiale when the 
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“ there is no act, no circumstance in a man’s life, however trivial it 
may be in itself, which ought to be left out of consideration in 
trying the question of whether there was an intent to change [his 
domicile].”» ° On the one hand the attraction of Scotland as the 
“ land of his fathers,” its suitability for health reasons, the choice 
of Scotland for family holidays and “‘ the rather Scottish nomencla- 
ture ” of the husband’s son would all point to a Scots domicile for 
the husband. On the other hand, in favour of an English domicile 
were the facts that the wife was English, that all the parents were 
settled in Surrey, and in particular that the post in Scotland was 
a temporary one which, m the events which happened, lasted for 
under two years and was anyway motivated by reasons of health.?° 
Accordingly the husband could truly be said to have retained his 
domicile of quasi-choice in England ever since attaining his 
majority, having done nothing to abandon it. 

The case highlights once more the inelegance of the doctrine of 
revival of the domicile of origin. Had the proposals of the Wynn- 
Parry Committee “ become lew one could easily have disposed of 
the present case by holding that the husband’s pre-majority 
domicile in England continued because it had never been superseded 
by a new one in Scotland, And thereby would have been saved 
much puffing and blowing about onus of proof and much truck with 
artificialities, 

P. R. H Wess. 


Toe Case oF THE HystericaL VICTIM 


In some ways the evidence in Toohey v. Metropolitan Police 
Commissioner 1 fell into an all too familiar pattern. A young man 
was walking alone at night in a South London street. He met 
three men, and gave evidence that he was asked for cigarettes or 
money, and that when he denied having any he was dragged down 
an alleyway where he was assaulted and searched. This story 
was supparted by police evidence given by two officers who testified 
that as a result of hearing suspicious noises they went down the 
alleyway where they found the young man distressed, hysterical and 
surrounded by three men. The three men, however, alleged that ’ 
the young man was drunk, that they were generously helping to 
get him home, and that they were im the alley for a completely 
innocent purpose. They explained the young man’s condition as 
one of hysteria brought on by alcohol. They sought, at their trial,? 
) 84 L.J.Oh. 129 at p. 188. 


T 29 at p. 29. Presumably the husband did not take the 
cal gd under the imperative orders of his doctor,” as in Re James (1908) 


11 Cmd. 0068 of 1064, 


Se ae a task teks [1965] 1 AU E.B. 5086, 
was, in fact, their second trial. At the first the evidence was admittted 


and the jury failed to agree. 
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to adduce evidence from the police doctor that the young man 
showed signs of hysteria at the police station, that he was probably 
prone to such fits, and that he was generally unstable. The prose- 
cution raised no objection to the reception of this evidence, but the 
Commissioner felt constrained to hold it inadmissible upon the 
authority of R. v. Guaewardene.? = 

It is therefore necessary to consider that case. It was decided by 
a strong court,‘ and the unanimous judgment was delivered by Lord 
Goddard C.J. In it a doctor was appealing against his conviction as 
accessory before the fact of abortion. One of the prosecution 
witnesses had given evidence that the doctor had tried to bribe 
the principal accused to change her story so`as not to implicate him. 
The doctor wished to adduce medical evidence to show that the 
prosecution witness was suffering from a mental disease, and was 
not to be believed. It was held that while a witness might express 
a general opinion upon the veracity of a witness for the other side, 
he could not’ give the reasons fór his belief. ` ` ane: 

' The Court of Criminal Appeal took the same ‘view as the 
Commissioner,’ asserting that this case was indistinguishable.* The 
House of Lords took a different, and with respect, more satisfactory 
view. It was able ‘to ‘point out that’ the Court of Criminal Appeal 
had quite failed to distinguish between evidence going to credit, and 
evidence going to an issue. In this case it was clearly essential to 
establish whether the victim’s hysteria was spontaneous, or brought 
on by an assault. Evidence of the victim’s normal condition was 
relevant to that issue whether he gave evidence himself, or not. The 
Court of Criminal Appeal seems to have taken the view that where 
in such circumstances the evidence is also capable of going to credit, 
then Gunewardene’s case automatically applies despite the fact that 
there the evidence could only go to credit. This failure to distin- 
guish between evidence going to credit and evidence going to an 
issue has hitherto been quite endemic. In Jones v. D.P.P.," it 
will be recalled, Lord Denning took the view that evidence that the 
witness was probably lying went to an issue since it imdirectly 
established the converse of his story. Here it was decided by the 
Court of Criminal Appeal that evidence which establishes the . 
converse of the witness’s story goes to credit because it indirectly 
shows that his evidence may be mistaken. It is refreshing to find 
the Honse of Lords making a clear and rational distinction between 
the two situations, and thus dispelling some of the haze which seems 
to be increasingly masking the law of evidence. 

On the question of credit the House of Lords endorsed the view 
of the Court of Criminal Appeal that R. v. Gunewardene * was 
binding upon it, but overruled it so far as medical evidence is 
3 [1951] 2 K.B. 600. ; 


4 Lord Goddard OJ. and L ey and Devlin JJ. 
pa eee ear aang ] 8 All H.B. 588. 
© Ibid. 
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concerned. It was decided that the frail substructure of ancient 
cases in which witnesses had been allowed to impeach the witnesses 
on the other side by asserting that, for whatever reason, they would 
not believe them, was quite insufficient to support so wide a rule 
as that stated in R. v. Gunewardene.2? It was felt that there were 
no grounds for extending a rule anomalously allowing the expres- 
sion of personal prejudice to cases where there might be good 
scientific reasons for disbelieving a witness. The cases dealing with 
the competence of mentally deranged witnesses were considered to 
provide more guidance. Some reliance was placed upon an obser- 
vation of Alderson B., during argument in R. v. Hill, suggesting 
that medical evidence should be before the court. It is significant, 
however, that a subsequent intervention in that case by Lord 
Campbell C.J. asserting that the rule is exactly the same whether 
the grounds for doubting the witness’s veracity are moral or 
medical,’ is very conveniently ignored. It is felt that this case is an 
equally slender foundation for the new rule since it is at least 
arguable that the whole point of deciding the question as one of 
competency is to prevent its being raised subsequently as a matter 
of credit. 

Nevertheless, it is clearly sensible that such evidence should be 
before the jury. It was famtly argued, as it had also been in 
R. v. Gunewardene,*? that this would lead to practical difficulties. 
It is easy to demonstrate that this is not the case. The claim is 
sometimes made that this rule will lead to an infinite regress of 
witnesses each asserting that he would not believe the witness last 
called. It is suggested that the grotesque prospect of a stream 
of doctors entering the witness box, each asserting that his predeces- 
sor is suffering from a disease preventing him from telling the truth 
is unlikely to occur outside the works of N. F. Simpson, even 
allowing for professional antagonism. Nor is the rule in R. v. 
Gunewardene * proof against such a similar possibility. It is also 
said that this rule will involve a trial within a trial. As Lord Pearce 
pointed out this will not happen often, is already provided for in 
other situations, and will occasion no inconvenience since in this 
case there will be no need for the jury to retire. 

Corin TAPPER. 


PUNISHMENT FOR DEFAMERS 


In McCarey v. Associated Newspapers Ltd. the Court of Appeal has 
accepted that the restrictions placed on the right to exemplary 
damages in tort by the House of Lords in Rookes v. Barnard * 


s (1851) 90 L.J.M.0. 298. 


9 Ibid. at p. 225. 

1 [1964] 1 W.L.R. 855; Deca oo ted 

2 ; A.O. 1129 at pp. 1981, per Lord Devlin, who speaks for the whole 
on the matter. 
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apply to actions for defamation, a field in which formerly they 
appeared with some regularity 

The plaintiff, a doctor, complained of a libel contained im four 
newspaper reports of an inquest at which he had accepted respon- 
sibility for the death of a patient, probably caused by a mistake 
made by him in administering an injection. During the inquest, 
the plaintiff’s solicitor was told by the coroner not to try to shift 
the responsibility, and the incident was reported in a manner which 
suggested that the plaintiff himself had tried to place the blame 
elsewhere, and had been reproved by the coroner for so doing. The 
injury to the plaintiff’s reputation was to his honour only; he was 
not in a position to complain of any harm to his professional 
reputation. No special damage was pleaded, no specific instance 
was given in evidence of any change in attitude among professional 
or social acquaintances, nor was the injury to his feelings aggravated 
by any high-handed continuation of the slight. The jury were 
directed with brevity on the question of damages, without any 
reference as to whether they should be punitive. The actions 
against the four newspapers concerned had been consolidated, and 
the jury were told first to arrive at a global sum, and then to 
apportion it among the defendants. The result was an award of 
£9,000, divided into amounts of £8,000, £2,500, £2,000 and £1,500. 

The members of the Court of Appeal acknowledged the estab- 
lished principle that they should interfere with a jury award only 
when it was so excessively great or small that no twelve men could 
reasonably have arrived at it,“ and proceeded to order a new trial 
on damages on the ground that the jury must be arriving at such 
figures have taken into account a desire to punish the newspapers, 
and this it is no Jonger permissible to do.’ 

Two points of particular interest were taken in arriving at such 
a conclusion. First, Pearson L.J. demonstrated the size of the 
award by reference to the annual income which it would produce 
if invested.* This way of gauging the magnitude of an assessment 
of damages might in future form a useful guide to the jury, if 
appropriate examples were given at the same time. Secondly, 
Diplock L.J. contrasted the award with those currently considered 
suitable to compensate for loss of a leg, and found the relation 
between them wholly unsatisfactory." Since it seems that references 


to other awards are not to be put to such juries as we may in 
Uns Naaa a s, per Diplock L.J. 
at PP- 
© Wilimer J. RP dee eienae a atte ee a 
of the court with conm le reluctance. He was not, however, prepared to 
dissent: ibid. at pp. 061-062. 
© ‘Tf that sum were invested at 4 cent. net, it would yield an income after 
Ta for the plamtiff's life, and the capital 


t Thà. at p. 960. 
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future find in personal injury actions,’ it may be anticipated that 

judges in summing up to defamation juries will not make use of the 

kind of rough comparison which Diplock L.J. found of assistance. 

This is to be regretted, however, if it proves to be the case. 

The decision is simply an application of the House of Lords’ 
refusal to recognise any general right to exemplary damages. But 
even under the law as it stood before Rookes v. Barnard, it would 
have been possible to hold that no such award should have been 
made, because it seemed the better view that exemplary damages 
could not be awarded in a case where the defendant had shown 
no intention to annoy, abuse or insult the plaintiff, or to behave 
in an insolent or arrogant manner so that it would be desirable to 
punish him.® Where such elements are present in a case, the 
conduct of the defendant may increase the injury to the plaintiff’s 
feelmgs, and thereby justify a larger award of damages as compen- 
sation for the aggravated nature of the wrong. Lord Devlin made it 
quite clear in Rookes v. Barnard that he intended to say nothing 
which would limit the right to aggravated damages, and it must be 
remembered that when future cases present situations which might 
previously have seemed appropriate for an award of exemplary 
d , much the same figure may be arrived at by taking into 

t the aggravating circumstances. 

It is commonly accepted that the “ pattern of damages ” in 
defamation actions, in comparison with that in personal injury 
cases, is high. Sometimes the disproportion seems scandalous. It is 
doubtful whether the Court of Appeal will regularly follow its course 
in McCarey’s case, and order retrials of awards for defamation, until 
there is some appreciable change in the overall level. There is, after 
all, in an area where damages .~ very much at large and where 
the tribunal regularly estimating them is quite inexperienced, a 
considerable risk that at the second trial the award will be as high 
or higher.1° What the decision should achieve is a regular direction 
to defamation juries not to attempt to punish the defendant, but 
only to compensate the plamtiff. Failure to give this direction, 
coupled with a high award, would become a likely ground for the 
order of a new trial on 

Very high damages in defamation are almost invariably reserved 
for cases in which the defendant is a newspaper, or some other 

s W 
* Stet, baw of peti Noa 455; [1965] 1 All B.R. 568. 

10 ‘Willmer L.J. showed that he was conscious of this difficulty the. Gout ot 
ER pT at pol Should a second a l eventuate, woul of 
Appeal have to say that twelve reasonable men could after a 
result? The diiclty may in any cas now be obviatd ainoo tho | Gout ct 
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organisation with a mass circulation, and it is commonly recognised 
that, even where there has been no direction on the possibility of 
awarding exemplary damages, their size has on occasion been 
related not only to the wide dissemination that has been given to 
the harmful statement, but also to the desire to do something which 
will hurt the large organisations who are defendants, and encourage 
them to future caution. This kind of policing by the jury ought to 
distinguish between deliberate scandal-mongering and inadvertent 
misreporting, but it would be hard to assert that this has consis- 
tently been the case. The new approach heralded by McCarey’s 
case is to be welcomed since it suggests a fundamental distinction 
between the two kinds of conduct. In Rookes v. Barnard, Lord 
Devlin admitted two exceptions to the principle of no exemplary 
damages, and the second—that they may be given where the 
defendant’s conduct is calculated to make a greater profit than the 
likely compensation to the plaintiff—should still cover most cases 
of a libel suit deliberately risked in order to increase circulation. ™* 
It must also be remembered that Lord Devlin indicated in strong 
terms that even where exemplary damages remain appropriate, their 
size is to be limited by three considerations, the second of which 
is that considerable moderation must be shown: 
“ I should not allow the respect which is traditionally paid to 
an assessment of damages by a jury to prevent me from seeing 
that the weapon is used with restraint. It may even be that 
the House may find it necessary to follow the precedent it 
set for itself in Benham v. Gambling,” and place some arbitrary 
D Oe eee 
ment. Exhorts.ns to be moderate may not be enough.” 133 
If the end-result of this change of approach is that judicial control 
of damages in defamation actions increases so as to become com- 
parable with that now exerted over questions of liability, then the 
atypical popularity of the jury in this one field of civil litigation 
may well disappear. This in its turn suggests that the time is ripe 
for a reappraisal of the machinery available to check abuses of 
press power, for it seems clear that defamation juries have until 
now, with beginners’ enthusiasm, taken to this particular task with 


a will. W. R. CORNISH. 


Rewer Acawer Forrerrore—Wao Can APPLY? 


Yrr another nail has been driven into the squatter’s coffin by 

Plowman J.’s decision in Tickner v. Bussacott.1 Mrs. S had been 

in possession, adverse to the leaseholder, of certain premises for a 

11 [1964] A Oe TORA ee oe 

lla Bat the mere piotr loa profit is not of itself 
Pape P Pros Pia. (1965) 109 B.J. 24. 
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period of nineteen years terminating with her death. Thereafter the 
property remained vacant and the rent unpaid; consequently the 
defendant landlord peaceably re-entered, thus forfeiting the lease. 
The plaintiff, Mrs. S’s personal representative, sought relief but his 
claim was summarily rejected by the learned judge. A squatter is 
not an assignee of the lease and he has no interest in the term 
granted by it.* Since there was no landlord-tenant relationship 
between the lessor and the squatter, the latter was not within the 
class of persons to whom equity lends her aid. Though no authority 
was directly in point, the result was never in doubt. Plowman J, 
relied heavily on dicta in Fairweather v. St. Marylebone Property 
Co. Ltd.’ The plaintiff did have two other strings to his bow, 
namely, estoppel and creation of a yearly tenancy by payment of 
rent, but these shared a similar fate. 

The main interest of the decision lies in the fact that it presents 
the problem who is, and who is not, entitled to apply for relief. 
The answer is not as straightforward as might at first appear. In 
Tickner’s case, relief was sought under the ancient jurisdiction of the 
Court of Chancery. Since the leasor had re-entered peaceably the 
Common Law Procedure Act, 1852, was not in point,‘ neither was 
section 146 (2) of the Law of Property Act, 1925, the re-entry bemg 
for non-payment of rent. Yet the decision recognises a fundamental 
principle that should apply equally to the statutory provisions. 
Regarding the Act of 1852 it has been held that the word ‘‘ tenant ”’ 
in section 212 covers the person against whom ejectment is brought: 
Moore v. Smee & Cornish. Accordingly a mortgagee of an under- 
lease, who was in possession of the demised premises, was within the 
ambit of the section without having to prove his title. However, 
it is not to be supposed from this case that any person who happens 
to be in possession at the time of forfeiture is entitled to invoke 
equity’s jurisdiction, as Porter J. seemed to have thought, for in 
an unreported decision he held the expression ‘“‘ tenant ” wide 
enough to cover a mere licensee.* To be the person in possession 
against whom ejectment is brought is not enough, otherwise the 
squatter could apply, or even a deserted wife in occupation of the 
Matrimonial home. Such are surely outside the scope of the Act of 
1852. Certainly there is no instance where the old Court of Chancery 
afforded relief to persons other than lessees, underlessees or their 
assigns and it has never been suggested that the Act, or its 


> [1905] 2 W L-R: 166 at p. 180. 
a iad 8-0: B10, -oep A67 pr- BAT, -por Tora ing. Three-quarters of 
lowman J.'s judgment comprised quotations from the Fairweather oase. 
oe nes Fanshawe [1905] 2 Ch. 561; Lovelook v. Margo [1968] 2 Q.B. 


+ DOT) a EB. 8, adopting Dos d. Wyatt v. Byron (1845) 1 O.B. 623 at p. 634, 
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precursor, the Landlord and Tenant Act, 1780, were intended to 
enlarge the class of permitted applicants. 

The same holds good for the now familiar provisions of section 
146 of the Law of Property Act, 1925. Under subsection (2) ‘ the 
lessee may ... apply .. . for relief,” and “lessee? includes 
“ persons deriving title under a lessee ’? (s. 146 (5) (b)). Only in 
the sense that the lessee grants the licence can it be said that a 
licensee derives title under a lessee. He has no title to the forfeited 
lease, which is what is meant. Likewise, the deserted wife. As for 
the squatter he acqutres title against, rather than deriving under, 
the lessee. Section 146 (4) is not without its own difficulties. An 
application can be made ‘‘ by any person claiming as underlessee 
any estate or interest in the property.” It is to be observed that 
the legislature used the word “‘ property ” and not ‘f premises,” as 
in the preceding section 145. Prima facie ‘ property ’’ includes 
“any interest in real property ° (s. 205 (1) (xx)), including 
therefore a legal interest within section 1 (2). Does subsection (4) 
permit the owner of a legal interest to apply m his own right, 
assuming he is to be regarded as claiming as underlessee? True 
it is that a legal chargee can, but he is given the same protection, 
powers and remedies as a mortgagee by sub-demise.’ What about, 
E.g., an adjaming landowner to whom the lessee has granted a right 
of way over the demised premises? It seems that ‘‘ property ” in 
section 146 (4) refers to the demised premises, i.e., the physical 
entity. It enables the court to make an order. vesting m the 
applicant “ the property comprised in the lease,” not, be it noted, 
the interest in the property comprised in the lease. Further, the 
easement owner’s “ property ” is not ‘f comprised in the lease,” for 
invariably it comes into existence after the lease has been granted. 

It is submitted that with the exception of the legal chargee,* the 
person seeking relief must be entitled to some leasehold estate or 
interest in the demised premises. Ownership of a right over the 
property will not suffice. Similarly though during the past twelve 
years or so the courts have, besides the deserted wife’s equity, 
recognised other special rights of occupation (e.g., Errington v. 
Errington ° and the recent case of Inwards v. Baker 1°) such rights 
do not confer any leasehold interest in demised premises; accord- 
ingly such occupants are not qualified to apply for relief. The 
squatter, although perhaps leaseholder so far as the di 
tenant and the outside world are concerned, is not in any landlord- 
tenant relationship with the lessor; so he fares no better. 


D. G. BARNSLEY. 
as Q Act, 1025, s. 87 (1). Bee Grand Junction Oo. Ltd. v. Bates 
] 3 
© Even he does not constitute a truo i since ‘he is to be treated as if 
he held a mortgage sub-demise . + is, as if he was an underlessee "’ 
por Lord Denmag in Belgravia Insurance Co. Ltd. v. Meah [194] 1 
Q.B. 486 at p In reality he satisfies the test laid down. 
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THE [INDUSTRIAL COURT as AN INDEPENDENT PRIVATE ARBITRATOR 


THE object of the Fair Wages Resolution of the House of Commons 
(the present one was agreed by the House in 1946) is to ensure that 
government contracts are only awarded to those employers who are 
“ good ”? employers. To achieve this end the Fair Wages Resolu- 
tion is incorporated in the actual contract made by the government 
department with the contractor. The Resolution tries to ensure 
that employees receive fair wages and terms and conditions of 
employment, and also insists that the employer ‘ shall recognise 
the freedom of his work people to be members of trade unions.” 1 
However, this Resolution does not give any rights to the employees, 
eyen though its main purpose is to persuade employers to be at 
least reasonable in their attitudes towards their employees. The 
Resolution is no more than a term in the contract of supply. It is 
probably a condition and not a mere warranty. 

It was the precise effect of this incorporation of the Resolution 
in a contract of supply that had to be decided in R. v. Industrial 
Court, ea p. A.S.8.E.T.* The employer had a contract with the 
Ministry of Health for the supply of anti-glare spectacles. The 
A.S.S.E.T.® alleged that the employer was in breach of the Fair 
Wages Resolution; they said there had been a refusal to negotiate 
with them followed by some victimisation of members of the union. 
The Ministry of Labour, who found that they could not settle the 
matter with the employers, decided to refer the question to the 
Industrial Court for decision as they were empowered to do under 
clause 8 of the Resolution— “‘ In the event of any question arising 
as to whether the requirements of this resolution are being observed, 
the question shall, if not otherwise disposed of, be referred by the 
Minister of Labour . . . to an independent tribunal for decision.” 

The employer claimed that the Industrial Court lacked juris- 
diction to deal with this matter and the Industrial Court postponed 
the hearmg in order that the question of jurisdiction might be 
determined first. A.S.S.E.T. then sought mandamus to compel the 
Industrial Court to deal with the issue. Thus two questions arose: 
(a) had the court jurisdiction? and (b) could mandamus be issued 
to compel the court to make a decision? 

Although not expressly mentioned in the Resolution, the Indus- 
trial Court is patently the most suitable body for deciding questions 
Telating to terms and conditions of employment, and the court * 
decided that the Industrial Court did have jurisdiction to hear this 
matter, despite the large number of objections raised by the 
employer. 

These were, first, that the dispute lay between the A.S.S.E.T. 
and the employer and not between the parties to the contract, i.e., 


1 Fair Wages Resolution, 1946, para. ¢. 

a (1964) 8 W.L.R. 680; [1964] 8 All E.R. 180. 

3 Association of Supervisory Staffs, Executives and Technicians. 
4 Lord Parker O.J., Wynn and Widgery JJ. 
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the Ministry of Health and the employer. Thus there was no 
dispute between the Ministry and the employer on which the 
Industrial Court could give a decision. The court decided that this 
was not a “ simple arbitration clause ’? under which either party 
could refer a dispute to arbitration, but a clause whereby the 
Minister of Labour, if satisfied that a question of non-observance 
of the Resolution by the employer existed, had a positive duty to 
refer the question for decision to an independent tribunal. It was 
obvious that one way in which the Minister would hear of such 
questions would be through complaints from employees and their 
unions, but the employees themselves had no rights in the arbitra- 
tion. Questions of third party rights did not arise. The manner 
in which the question arose was immaterial. 

Secondly, the employer claimed that the Industrial Court, under 
the Industrial Courts Act, 1919,° only had jurisdiction either to hear 
trade disputes when both parties consented, and here the employer 
did not consent, or to give “‘ advice ” when requested to do by the 
Minister, but here the Minister wanted a “‘ decision.” Lord 
Parker said: “ I cannot see for my part why such a reference can- 
not be made to a body constituted for some different purpose, 
provided that body is willing to undertake it.’”?* Thus the 
Industrial Court is not limited by its statutory jurisdiction. 

Thirdly, the employers argued that the Industrial Court was not 
an ‘* independent tribunal ” as required by clause 8 of the Resolu- 
tion. The claim of the employer was based an the fact that the 
Industrial Court consists of persons chosen from three panels which 
represent independent persons and employers and workmen respec- 
tively 7 and that the panels are appointed by the Minister of Labour, 
i.e., by the Crown, a party to the dispute. Lord Parker found 
“, , . it very difficult to follow that.” * As one of the main factors 
contributing to the success of the Industrial Court is its impartiality, 
one must agree wholeheartedly with Lord Parker. 

It was only the fourth allegation by the employer which caused 
the court any real problem. Under clause 28 in the contract of 
supply it was provided that a reference to arbitration “ shall be 
referred to the arbitration of two persons.” This meant that the 
Minister had to name the arbitrators. However, when the Minister 
of Labour, exercising his power under clause 8 of the Fair Wages 
Resolution, referred the dispute to the Industrial Court he could not 
name the arbitrators, as under section 1 (8) of the Industrial Courts 
Act the power to choose the arbitrators was given to the President of 
the Industrial Court. The problem before the court was whether the 
Minister could properly appoint arbitrators (the Industrial Court) 
without naming them (this being done by the President). It was 
finally decided that he could because the rules of the Industrial 

5 See the Industrial Courts Act, 1919, as. 1 and 2. 


© [1064] 8 W.L.B. 680 at p. 688. T Îndusirial Goarte Ast, 1919, s. 1. 
8 Industrial Courts Act, 1919, ss. 1 and 52; [1964] 8 W.L.R. 680 at p. 688. 
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Court were impliedly incorporated into the contract of supply: 
“*, . . when clause 8 of the Fair Wages Resolution says that the 
matter will be referred to an independent tribunal for decision, it 
is really an implied term or a contractual term between the parties 
that, if the Ministry of Labour refers the matter to an existing 
tribunal which ew hypothesi is not a tribunal specially set up with 
statutory powers for the purpose, the arbitration tribunal will be 
constituted in a way that the tribunal m question would be consti- 
tuted if it was undertaking one of its statutory functions.” ° 

Thus the court concluded that the Industrial Court had “ full 
jurisdiction to continue and decide the question.’ 1° 

However, the court decided that it was unable to issue a 
mandamus (or indeed any other prerogative order) when the 
Industrial Court was not exercising its statutory jurisdiction. In 
this instance the Industrial Court was acting as a private arbitrator 
and mandamus could not be issued against a private arbitrator. The 
suggestion that the Industrial Court was performing a public, or 
quasi-public, duty was rejected. So, the Industrial Court is free to 
accept or refuse such arbitrations. It is likely that the Industrial 
Court will accept such arbitrations for it would be disastrous if the 
court were to refuse to hear matters of this kind simply because the 
employer objected. The purpose of the Fair Wages Resolution 
would then be defeated. 

Some other interesting pomts were raised in Lord Parker’s 
judgment. He suggested that it might be implied into the contract 
that the reference to the Industrial Court “‘ shall be conducted 
according to the procedural rules of the court,” i.e., Industrial 
Court. These, being far more informal than court proceedings and 
not generally conducted by lawyers, are eminently suited to non- 
legal disputes of this nature. But at the same time," he suggested 
that a party asserting lack of jurisdiction should, as in ordinary 
arbitration, claim an injunction, or claim to have the award set 
aside, or, if sued on the award, set up lack of jurisdiction as a 
defence. These all presume that the award of the Industrial Court 
is legally enforceable. The Industrial Courts Act provides that 
the Arbitration Acts shall not apply to the Industrial Court 4 and it 
has always been assumed that unless a statute expressly makes the 
decision enforceable it is void of legal effect. Are the procedural 
rules under the Industrial Courts Act to be incorporated by implica- 
tion in these contracts, but not the section of the Act which deprives 
the award of legal enforceability? This opens up new vistas in 
industrial relations—to what extent are awards made by the 
Industrial Court, acting as “ private arbitrators’? outside its 
jurisdiction under the Industrial Courts Act, 1919, legally 
enforceable? And on what grounds can they be set aside by the 


courts ? Orga L. ATKIN. 


® Ibid. at p. 667, per Lord Parker. 10 Ibid. at p. 688. 
11 Ibid. at p. 688. 12 Industrial Courts Act, 1919, s. 8 (8). 
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Toe Morarrry or Law. By Lon L. FULLER. ew Haven and 
London: Yale University Press. 1964. viii and 195 and (index) 
6 pp. 87s. 6d. net.] 


Tum ringside fans have eagerly awaited whet they called “Fuller’s reply to 
Hart.” Let us hope they will not be disappointed. Professor Fuller, while , 
acknowledging the excellences of Professor Harts The Ooncepi of Law (“a 
contribution to the literature of jurisprudence such as we have not had in a 
long time”) continues, “with its fundamental analysis of the concept of law, 
however, I am in virtually complete disagreement,” and, taking up Professor 
Harts “rule of recognition,” treats us to some twenty pages of brillant 
in-fighting which a reviewer with Hmited space cannot report blow by blow. 
To the present reviewer, whose sympathies incline to the positivist side, many 
of the blows seem to hit the mark and yet do little or no damage. Professor 
Fuller asks us (p. 117) to imagine a psychotic Parliament enacting that its 
present members should be free, as individuals, to kill, rob and rape with 
impunity, that any interference with them in such acts should be a capital 
offence, that all other laws should be abolished and that Parliament should 
henceforth be permanently dissolved, and he comments that it is difficult to 
imagine any solicitor, after consulting Dicey, advising a client that “as a 
matter of strict law” the rampeging and ravishing M.P.s were within their 
legal rights and that the client would have to face for himself the moral 
issue whether to violate the law by raising his hand ageinst them. To us the 
advice seems just as imaginable as the premiss on which it is based. Again, 
it is made a charge against Professor Hert that on his postulates one is 
“compelled to assume” what Professor Fuller seems to regard as an absurdity 
(e.g. p. 188) “that the lewmaking authority cannot be lawfully revoked ”— 
to which the positivist might say, “Yes. If there is no constitutional 
provision for revoking lawmaking authority, then, when such authority is de 
faoto and effectively repudiated, there has been a revolution,” or (p. 142) that 
on a successful revolutionary usurpation of power “all previous laws, including 
those of property, contract and marriage, have lost their force ”—to which the 
positivist might answer, “Yes, at least theoretically. In fact, they may 
continue, but this, furistically, will be in virtue of a new Grundnorm.” This 
latter instance brings us to the crux of the argument. Poasltivists, like 
Professor Hart, are trying “to give neat Juristic answers to questions that are 
essentially questions of sociological fact,” and for Professor Fuller this is 
“a basic error of method.” 

For Professor Fuler tt is not enough to treat law “ juristically,” or even 
as “a manifested fact of social authority.” Law must be “viewed as a 
purposeful enterprise.” Let us follow him from the beginning. In his first 
chapter he founds htmself on a distinction, which others have in substance 
recognised, between “the morality of aspiration” and “the morality of 
duty.” The former starts at the top of human achievement, pointing to the 
excellences of which a man may be capable if he strives for them; the latter 
starts at the bottom, laying down “the basic rules without which an ordered 
society . . . must fail of Its mark” Professor Fuller develops this distinction 
with refinement of detail and illuminating (if not always convincing) com- 
parisons with modes of Judging in other fields of thought, particularly in 
economics. He imagines a sort of moral scale, whose lower rungs represent 
the morality of duty and tts higher reaches the morality of aspiration, and 
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he suggests that it is to the morality of duty that the law must torn for 
workable standards. 

Now, in what respects cen moral standards be applied to law? Professor 
Fuller suggests that the morality of law hes an internal side, which regards 
the “ procedural” qualities which law must possess if it is to be law at all, 
and an external side, which regards the question of the substantive aims of 
law. 

Professor Fuller’s chapter on the “internal morality” of lew contains 
brillant and thought-provoking discussion of such requirements as generality, 
promulgation, non-retroactivity, stability, clarity, absence of self-contra- 
diction, that law should not demand the impossible (which raises the question 
of the morality of rules imposing strict liability), that official action should be 
congruent with the declared rule. It is not quite clear how far he regards 
each and all of these as essential (sometimes he says “essential” and some- 
times he uses the word “desideratum”) and admittedly law cannot even 
aspire to 100 per cent. perfection in them all, because (p. 45) antinomies 
may arise even within the internal morality of law: law should, for instance, 
be stable, yet a law should not be kept unchanged when changing circum- 
stances have rendered obedience practically impossible. They are, however, 
essentials in so far that a so-called system of law which was totally or 
gravely deficient in them could not, in Professor Fuller's view, be properly 
caled “law.” Indeed, it could not effectively survive, for these are require- 
ments of natural law, not in any high or theological sense, but simply (p. 96) 
“like the natural laws of carpentry, or at least those laws respected by a 
carpenter who wants the house he builds to remain standing and serve the 
purpose of those who live in it 

The chapter on the “Substantive Aims of Law,” that is, the “external 
morality” of law, makes some good points, such as that Professor Harts 
“minimum content of substantive natural lew” rests, as Professor Hart 
himself acknowledges, on the sssumption that the proper end of human 
activity is survival, and this assumption may be controverted. Professor 
Fuller’s own position may surprise those who expect “natural lawyers” to 
insist that lew must have a specific moral content. For him, the internal 
moraHty of law is “over a wide range of issues indifferent to the substantive 
aims of law.” Attempts to use lew to “enforce morality” (that is, to enforce 
what is regarded as morality in human conduct) may serlously affect “legal 
morality” by placing, or retaining, on the Statute Book rules which wili not 
and cannot be enforced. Most of what is commonly called “morality” in 
human conduct belongs to the morality of aspiration and, like tasks of eco- 
nomic allocation, is incapable of enforcement “within the limits set by the 
Internel morality of law. The attempt to enforce such tasks through 
adjudicetive forms is certam to result in inefficiency, hypocrisy, moral 
confusion, and frustration.” So far, one may agree. Professor Fuller is, 
however, less convincing when, turning to the other side of the question, 
namely, the possible existence of positive laws which themselves are 
substantively immoral, he attacks Professor Hart’s view that strict legality 
may be compatible with the greatest iniquity. He contends that such substan- 
tively immoral “laws” cannot in fact be applied without violation of the 
inner morality of law, and they are therefore not laws. He points out that 
much of Nazi tyranny was exercised by virtue not of laws but of unpublished 
Party orders, and that legislation imposing racial discrimination has produced 
confusion and contradictions because of the absence of a uniform scientific 
basis of race classification. This may be so in the instances he quotes, but 
surely it is not beyond the wit of man to devise a brutal and cruel law of 
racial discrimination resting on a single measurable standard, like the 
cranial index, and bere we should have a law which was general, certain, 
clear, publicly known, not impossible to apply—which, in short, satisfied the 
tests of internal morality and so combined legality with iniquity. 
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‘Professor Fullers book contains original, memorable and suggestive 
thought on many other points, but the main tenets of his faith seem to be 
those indicated above: the distinction between the higher morality of aspira- 
ton and the lower morality of duty; the necessity of an internal morality 
in law, constituting the essential quality of “legality,” and the belief that 
this belongs to the morality of duty rather then to the morality of aspiration; 
scepticism about the power of law to regulate matters which belong to the 
morality of aspiration, reinforced by the belief that if law attempts to do so 
it is likely to impair its own proper internal morality. What general 
comments can a positivist make? 

The present reviewer would agree that the distinctlon between the 
morality of aspiration and the morality of duty is in many ways valuable. It 
throws light on the old controversy concerning sanctions of reward. But tt 
is not an absolute distinction, and perhaps it is not a distinction to be 
marked by & single placing on a scale. Suppose an examiner gives to one 
student a mark under 50 per cent. and the student in consequence fails the 
examination, to another 50 per cent. and he passes, to another 90 per cent. 
and he “ passes with distinction.” Failure in the examination would doubtless 
be regarded by Austin as an “evil or pain” and the fixing of the pass 
standard would presumably be regarded by Professor Fuller as belonging to 
morality of duty. Yet, in the small society of clever students at the 
f the class, failure to achieve a “distinction” may be felt as a falling 
of the normal standard of thelr group: it may be felt as an evil or pain | 
the student concerned, and it may lose him a scholarship or an appoint- 
for which he is applying in competition with others. A result is a 


purpose which concerns him. To take another example, a professor of law 
may bave no aspiration to be chosen to represent his country in the Olympic 
doctor that his physical 


resign). A man is a man, even if (a) he has no exceptional virtues, and 
even if (b) he lacks some “normal” attributes, physical or moral, for 
instance, if he has lost a limb or hes perverted sexual desires. He may be 


prospect of life Now, can we apply the analogy of “human form” to 
“legal form”? Posttlvists would say “Yœ,” although they may dispute 
about the essentials of such form. Most would require the existence of at 
least rudimentary organs, legislative, judicial, executive. Some might accept 
Professor Fuller's less specific conditions and consent to give the name of 
law to any “enterprise of subjecting human conduct to the guidance of 
rules.” Few, if any, positivists will claim that the whole task of Jaris- 
prudence consists in Juristic dissection of the pure concept of law (nor would 
any medical man say that the whole of medical science was confined to the 
one subject of anatomy) but the posittvist believes that his analytical work 
does constitute a legitimate separate field of activity. Further, most poaltly- 
ists will agree with Professor Fuller that there are internal qualities of law 
which may be compendiously summed up as its internal morality, or the 
quality of “legality,” and many will elso agree with him that a so-called 
System of law which is markedly lacking in these qualities will, by a factual 
law of nature, disintegrate and either lose all effectiveness or be converted 
into arbitrary tyranny. Finally, every one will be grateful to Professor 
Fuller for his description and analysis of these qualities. 
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It would, however, be too hasty to suggest that all that remains at issue 
is the merely verbel point whether one should say, “This is lew, but bad 
law,” or “This is only imperfectly Jaw.” There is still the question whether 
it is worth while to take the concept of law, without regard to its internal 
morality, as a separate subject for analytical study, and on this the positivist 
remains at variance with Professor Fuller. The most hardened positivist 
must, however, welcome this book as a valuable complement to his own 
studies. The debate between Posttivism and Natural Law has been set on 
a new footing; it cannot proceed on the old terms. 

A. H. Campuxty. 


Tax Forore or THe Law. By D. C. M. Yanpiry. [London: The 
Creaset Press. 1964. x and 242 pp. (with index). 80s. net.] 


Tus is a splendid book; it is full of ideas. Dr. Yardley has set out “to 
sketch a general view of possible future developments in English law,” but he 
does not confine himself merely to objective prophecies about what is likely to 
happen; he says what he thinks ought to happen and does not pull his 
punches. He wants, for instance, to emasculate the rule in Rylands v. 
Fletcher, to subject Parliament to short doses of television, to introduce a 
legal right to privacy on the American model, to withdraw the legal immuni- 
Hes of trades unions, to push undefended divorces into the county court, to 
abolish discretion statements, and to send the Judicial Committee out on circutt 
round the Commonwealth. This is only a selection out of many suggestions, 
some of which have of course been made before while othcrs are new, at 
any rate to me (¢.g., the suggestion that in a libel action the jury should find 
for the plaintif or defendant but that the judge should assess the damages). 
Not everyone will agree with all his ideas but it is impossible to be bored by 
them. He apologises in his Preface for limiting himself to “the problems 
which interest me” but so wide are his interests that no one is likely to 
complain of omissions and everyone is sure to find that some of his own 
interests are covered. 

To my taste, the most interesting part of the book is the section on crime 
and punishment. Dr. Yardley of course disapproves, as almost everyone else 
does, of the decision in Shaw v. D.PP. [1962] A.C. 220. “It is highly 
dangerous,” he says, “to allow what is in effect retrospective legislation by the 
courts.” Indeed his indignation at Shaw's case is such that he disapproves of 
conspiracy as a separate crime in any circumstances. Since it always makes 
my heart sink when trying a case at quarter sessions to see that the prosecution 
has tacked a count for conspiracy onto the end of the indictment, I am 
sympathetic to the authors view that there is “little need to maintain a 
separate crime of an agreement to commit other crimes.” All the same, I 
believe htm to be wrong. There are feats of criminality, like the recent mail 
train robbery, which could not be adequately dealt with without a charge of 
conspiracy. He also shoots down the Homicide Act, 1957, though this is of 
course a sitting target and is likely in any case to have been demolished by the 
time this review gets into print. Of much more importance is his detailed 
exposure of the fantastic complexities of the English Jaw of theft which, 
he points out, compares very unfavourably with the lew in force in Nigeria. 

It 1s on the subject of punishment, however, that what Dr. Yardley has to 
say is to my mind most appealing. Something has evidently gone wrong with 
the approach to the classless society which is nowadays the goal of so many 
politicians end philosophers. For up to dete no classes have drawn such 
handsome dividends from the Welfare State as the criminal classes. Enjoying 
as they now do an unstinted measure of legal ald, psychiatric attention and 
prison reform, they are prospering as never before, and contemporary thought 
about the problem still seems to be focused on more and better psychiatry, 
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more and more comforteble prisons and more and more expert working parties 
to look into the causes of crime. As recently as September 1968, for instance, 
the Director of the Prison Medical Service informed a conference on the 
treatment of offenders that the new Psychiatric Prison at Grendon which was 
opened in August 1962 “received its first patient on the 12th September” 
and within a year the number had reached %42. “There is a principal Medical 
Officer and a Medical Superintendent . . . three other doctors, two psycholo- 
gists, one psychiatric social worker, a Welfare officer and so on.” This lavish 
attention to the welfare of offenders does not commend itself very strongly 
to Dr. Yardley, for tt appears to him “to be more vital to see that innocent 
people should not be harmed than that the interests of the convicts or potential 
future criminals should be put first . . . The concluston to which the author 
is driven is that it is too gifb to say that all criminals are sick.” These 
remarks ere of course quite out of tune with current fashion. The author is 
ahead of his time—auonless, of course, he is merely ninety years behind the times. 
It is about as long as thet since Samuel Butler proclaimed his faith, or lack of 
it, in the after-Hfe: 


“Yet mect we shall, and part, and meet again, 
Where dead men meet on Hps of Hving men.” 


The far-sighted author of Hrewkon must, I think, have looked forward to 
meeting Dr. Yardley and reminding him of the robust edmonttion given by 
the Erewhonian Judge to the defendant who had just been convicted of 
pulmonary tuberculosis: 
“It is all very well for you to say that you came of unhealthy parents, 
and had a severe accident in your childhood which permanently under- 
mined your constitution; excuses such as these are the ordinary refuge of 
the criminal; but they cannot for ane moment be listened to by the car 
of Justice. I am not here to enter upon curicus metaphysical questions 
to which there would be no end were their introduction once tolerated, 
and which would result in throwing the only guilt on the tissues of the 
primordial cell, or on the elementary gases. There is no question of how 
you came to be wicked, but only this—namely, are you wicked or not? 
This has been decided in the affirmative; neither can I hesitate for a single 
moment to say that it has been decided justly ... You may say that it is 
your misfortune to be criminal; I answer thet tt is your crime to be 
unfortunate.” 


In this case it was recognised that the prisoner was incurable, and I fancy that 
Dr. Yardley looks forward to the day when the same recognition is extended 
to “the highly organised determinedly calculating and evil men” who go in 
for bank robbery and the theft of post office mall bags. 

Meanwhile the only bright side of the picture is the extent to which the 
common law Bar, and its Junior members in particular, are riding on the crest 
of the crime wave. The old-fashioned theory propounded in 1951 by Lord 
Goddard that legal aid, even on the modest scale then prevalent, was never 
intended for the defence of criminals who in fact were indefensible was 
decisively rejected by his successor in 1961. At much the same time the vastly 
improved scale of fees payable under the Legal Aid and Advice Act, 1949, was 
extended ‘to criminal proceedings with curiously little opposition from the 
general body of taxpayers, who can surely not have appreciated the financial 
bonus that they were presenting to the Bar. 

Dr. Yardley is cautlous—musually so for him—in his approach to the 
future of penology. He seeks refuge in the idea of indeterminate sentences. 
Every serious offence would carry a fixed maximum sentence of tmprisonment 
which the Judge would impose as a matter of course. The prisoner would 
then be taken over by “a permanent board of prison officers, doctors, psychia- 
trists, probation officers, social workers and such other members as may seem 
suitable to the Home Office” who would decide when and on what terms 
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to let him out again. Everyone who ever has to sit as a judge would be 
delighted to be able to leave the Home Office holding the baby in this way. 
I am strongly in favour of it, but I doubt whether it would make the slightest 
difference to the incidence of crime. I have a feeling that Dr. Yardley 
doubts it too and hopes, as I do, that sooner or later the pendulum will begin 
swinging back again and that lawyers, psychiatrists and social workers will 
be starting on the return journey from Erewhon. 
C. P. Harvey. 


A History or EnciisH Law. Vol. XIV. Sm Wri 
Hotpsworts. [London: Methuen & Co. Lid. and Sweet & 
Maxwell Ltd. 1964. xxxv and 855 and (index) 45 pp. £4 4s. 
net.] 


Hoxpswoxra died in January 1944 having published twelve volumes of his 
monumental History of Hnaglish Law. In 1982 Professors Goodhart and 
Hanbury, his literary executors, published the thirteenth volume, and in 1964 
they produced the fourteenth. Two more volumes to conclude the series are 
promised at some unspecified date in the future. It would be impertinent to 
question the editors’ decision to publish in full the material which Holdsworth 
left behind him, and given the difficulties of producing a typescript from 
Holdsworth’s notoriously ilegible hendwrtting, and constructing the necessary 
indexes (a task which has been admirably done), the stately pace at which 
publication is proceeding can be seen to be appropriate to one of the 
masterpieces of English legal scholarship. ž 

Messrs. Methuen, who in the past have nol been noted for the trouble 
which they have taken to keep the work in print, or to distinguish clearly 
between the successive editions and impressions (see (1945) 61 LQ.R. 184, 
229, 846) have for this volume been joined by Messrs. Sweet & Maxwell 
Between them they have produced a book whose typography and layout are 
sufficiently similar to carller volumes to be acceptable, but the texture and 
colour of the binding, and especfally the style of lettering on the spine, are 
slightly and frritatingly diferent. It is unlikely that anyone will buy this 
volume unless he is already familhar with Holdsworth’s History and wishes to 
complete his set of volumes. The hypothetical purcheser of this book will, 
therefore, know about the scope, character, and method of execution of the 
History, and be concerned to ask only two questions—first, what are the 
contents of the present volume, and secondly, how far have the editors brought 
up to date a manuscript a quarter of a century old? 

The volume deals with the sources and general development of English law, 
1682-1875, and opens with a sketch of politics in the age of reform. It then 
deals methodically with public law—acts of state, treaties, the prerogative, 
the immunities of foreign sovereigns and so on. This was the sort of thing 
which Holdsworth did superlatively well: nobody could expound the history 
of doctrine, as distinct from the history of institutions, better than he. (Has 
anyone ever written, or could anyone ever write, a better history of future 
interests in the land law than is contained in Volume VIIP) So Holdsworth 
on the relation of English law to international law (pp. 28-88 of Volume XIV) 
is superb. This makes it all the more regrettable that Part II of the work, 
dealing with the rules of law, cannot be published. The editors say that tt 
is “incomplete” (Preface, p. y.), although twelve years ago it was said to 
be “missing” (Vol XIII, Preface, p. vili). 

Holdsworth is much less happy when he deals with the organisation and 
functions of central and local government (pp. 171-256). Conscientious as 
always, Holdsworth dealt with everything—the history of arbitration (sur- 
prisingly interesting), highways, rating and lunatics (unsurprisingiy dull). 
But long before the end the reader has begun to weary: the account Is, as 
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was Holdsworth’s custom in these matters, heavily based on the orthodox 
authorities, but even the clearest précis is not very stimulating. The volume 
ends with a survey (pp. 260-855) of “The Colonies, India, the East and the 
Far East.” The substance, and still more the tone, of Holdsworth’s treatment 
of these topics seem inconceivably remote from the Commonwealth of today, 
but the editors rightly drew attention to its very solid merits. The section on 
India is perticulariy valuable to the historian in view of Holdsworth’s 
membership of the Stmon Commission of 1928 

The editors, tt need hardly be said, have performed thelr task with thelr 
customary skill and self-effacement. Their very few additions and amendments 
are usually (but not always: see pp. 52, 54, 841) placed between square 
brackets. They do not state expressly what excisions, if any, have been 
made in the text. Some may feel that it would have been better to have 
blue-pencilled Holdsworth on the criteria for selection of civil servants (“the 
best examinee . . . may be wholly destitute of administrative capacity, and 
possess neither manners nor tact” (p. 185)), and on the “political tmma- 
turity and incapacity for straight thinking” of Eire (p. 261). But others 
might regret the loss of such superbly characteristic Holdsworthians. 

R. F. V. Hevsrox. 


A Source Boox or Fammy Law. By P. R. H. Wess and H. K. 
Brvan. [London: Butterworths. 1964. lii and 678 pp. (with 
index). 75s. net.] 


Tas valuable addition to the growing Hterature on Family Law is styled 
“source book,” rather than a casebook, because it properly lays chief 
emphasis on statute in this branch of English law. It reproduces almost all 
the statutory material to which the student is Hkely to be referred in text- 
book or lecture. In the chapters relating to parent and child perhaps as 
much as half the text is statute; in the husband and wife chapters the propor- 
tion is roughly a fifth. Brought together in this way, our lew of domestic 
relations takes on the appearance of a veritable Code de famille, with a 
heavy gloss of case-law. Indeed, of the sixteen chapters into which the 
present work is divided, only the first (“The Contract to Marry”) is without 
a statutory peg or framework of some sort. 

Whereas the statutes more or less choose themselves, the selection of case 
material requires nice discrimination. The problem is not only to pick the 
right case as illustration, but also to cull the aptest passage or passages 
from the Judgments. This Job has been well done and the prefatory state- 
ments of facts are invariably accurate and succinct. Equally judicious has 
been the selection of periodical Hterature for inclusion in the short biblio- 
graphies which are appended to each section or chapter. A realistic view is 
taken of what further reading can be expected of a student, even if this 
means ignoring most transatlantic writing and ploughing a somewhat parochial 
furrow. Here the number of references to the Modern Law Review is striking 
testimony to this Journal’s interest in Family Law. 

Statute, case and doctrine are held together by a Hnking commentary. 
The authors’ contribution is often substantial and always helpful Not only 
is the reader piloted skilfully through the source material, but his attention 
is frequently focussed upon unresolved difficulties by the posing of problem 
questions. A further guide is the typographical device of printing certain 
fundamental propositions in block letters. The printer indeed has served the 
authors well, and the variation of type founts should prevent the reader 
confusing source material with comment, a real danger in many casebooks. 

The contents of the book are fairly equally divided between the law of 
husband and wife and that of parent and child, and for the material to be 
covered this seems about the right balance. The last of the stxteen chapters 
deals with property rights between husband and wife. This comes somewhat , 
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awkwardly after the material on parent and child and might have been 
better placed after Chapters 7 and 8 (“Maintenance of Spouses During 
Marriage” and “Financial Relief”) as belonging to the economic or financtal 
aspects of marriage. Perhaps the authors were following the pattern of Mr. 
Bromley’s well known textbook, but in that ploneer work the final part (“ The 
Family and Property”) also includes chapters on marriage settlements and 
testamentary and intestate succession which would have been more difficult 
(although by no means impossible) to insert at an earlier stage. 

In thelr preface the authors explain that they could not include those 
topics which, thongh germane to Family Law, are usually teught as parts of 
other courses and that they have made no attempt to introduce the law of 
procedure. Presumably they had in mind the overlap with such subjects as 
evidence, succession and conflict of laws. The decision to eschew this last 
subject was clearly wise, although one or two of the cases on polygamy would 
have opened the dimmer student’s eyes to an awareness thet the world knows 
other forms of marriage than the English. On the other hand, it seems highly 
artificial to present topics Hke divorce stripped of their evidential and 
procedural context. Thus, the problem in adultery is most often one of 
proof: should not the student be made aware of the problems surrounding 
“hotel evidence” (e.g, Raspin, Bhan) or the privilege against selfincrimina- 
ton (e.g, Hagnes, Boothroyd)? Again, the treatment of bars to divorce 
would have been made more meaningful by emphasising the inquisitorial 
character of divorce procedure (see, e.g, Sir Jocelyn Simon P.’s remarks 
in Jakeman). Even if these matters are treated in courses on evidence or 
civi procedure (which is not always so), not every student of Family Law 
will necessarily take these courses. Moreover, overlap between books or 
courses is a virtue, not a vice, as it makes the student reallse that for the 
practitioner the law is a single whole, no matter what artificial compartments 
the pedagogue may devise for tt. Hence this reviewer would have welcomed 
some controlled spillover into adjolning subjects; nor need this have added 
more than a score or so of pages to the book. 

Some American source books (for example Jacobs and Goebel, Cases on 
Domestio Relations) have the excellent practice of extracting not only statute 
and case but also article and treatise, and this practice has been followed 
(inter aka) in Smith and Thomas, Casebook on Contract, and Webb and 
Brown, Casebook on Oonfiict of Laws. By contrast, in the present work the 
only juristic extracts appear to be six lines from Halsbury’s Larss of Haglond 
on p. 882 and the definitions from Rayden of adultery and desertion on 
pp. 117 and 145. It is true that every chapter includes a bibliography of 
periodical literature, but why stop short at this? To say that the student 
can read the articles for himself is no answer, for so he can the cases and 
statutes. Surely the’ doctrinal writing in this rapidly evolving branch of 
English law has contributed sufficient to {ts evolution to justify a few quote- 
tions from this “source” too. Even more surprising is the complete absence 
of any citations from the Report of the Royal Commission on Marriage and 
Divorce (or from any other report, for that matter). Whatever its limitations 
the Report of the Royal Commission contains much valuable source material, 
besides being the fons et origo of much subsequent legislation. It seems some- 
what cavalier to dismiss it with a mention in the General Bibliography and 
two references in the text. 

But what the authors have given us is so good that it would be ungenerous 
to carp because they have not ventured further efield. AI in all, this is an 
excellent piece of work. The volume is very well produced and the meticulous 
proof-reading shows true wifely devotion (see page vi). For the wealth of 
information it contains the price of 756. is not unreasonable: a set of Family 
Law statutes from the Queen’s Printer would probably cost half as much, 
but how much better off is the student armed with his Webb and Bevan. 


L. Nevius Brown. 
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Tue Consteuctive Trust. By D. W. M. Waters. [London: The 
Athlone Press. 1964. xxiii and 858 pp. (with index). 55s. net.] 


Tus “Case for a New Approach in English Law” is a case for abandoning 
the view that the constructive trust is an institution, comparable, perhaps, 
to the express trust and adopting in its place the view, already accepted in 
some common law jurisdictions, that the constructive trust is a remedial 
concept. Dr. Waters makes a case, with which it would be difficult to 
disagree, that the contribution of the constructive trust as a substantive 
institution to Engish law has been nfl or a minus quantity. As a classifica- 
tory device, it has served only to confuse. On the other hand, es a remedial 
concept, the constructive trust may be used to force a wrongdoer to disgorge 
where no other remedy 1s available. During the long association any prospec- 
tive doctor of philosophy has with the subject of his thesis, Dr. Waters 
has come to hate the English handling of the constructive trust with an 
intimacy that warms the heart. His policy for the future is well represented 
by a paragraph from the Introduction (p. 8): 


“To my mind the English law of constructive trusts is in a cul-de-sac of 
legal reasoning. In the United States of America on the other hand the 
constructive trust is one of the so-called restitutionary remedies, and is 
therefore part of the modern and ebullient concept of restitution, as the 
American Law Institute has named it The equitable lien and the con 
structive trust ere complementary remedies, and, together with the 
lesser equitable remedies and the legal remedies, they are available when- 
ever the defendant is unconscionably withholding property from the 
plaintiff. This means that the court always hes the creative task of 
determining whether it will allow the plaintiff the equitable remedies, a 
task which is as frankly policy minded es the discovery of duty situations 
in the tort of negligence.” 


Dr. Waters refers to the constructive trust as a “remedy,” but it is preferable 
to describe it as a remedial concept, for it is a basis for a collection of 
possible remedies such as account, Injunction and tracing. That may be one 
of the reasons why it still figures in books as an institution of a substantive 
kind. 

One of the subheadings (p. 48) is “From Relationship to Event.” This is 
in pursuance of the author’s view that if the English constructive trust is to 
get going as a remedial concept it “has got to think in terms of the act or 
event or occurrence lying behind the imposition of the constructive trust, and 
to cease to think of the abusing of relationships” (p. 42). In applauding 
this, one might notice too that the very operation of separating event from 
relationship is an achievement in an area where equity judges have persistently 
amalgamated them. In the courts’ treatment of the fiduciary relationship as 
a question of fact, the same facts have often had to do double or even treble 
service. Thus, cases are to be found where, in an action by a principal 


fiduciary duty or thet the act complained of against the defendant was not 
in breach of any fiduciary duty imposed on him as the plaintiffs agent. This 
is, no doubt, a perfectly proper method of deciding a case, but the value as 
precedent of some such cases is diminished by failure to analyse the separate 


The bulk of Dr. Waters’s book is directed towards exemination of the 
case law relating to the position of the vendor, the mortgagee and the agent 
as constructive trustees. In carrying this out, he presents a vivid picture of 
the evolution of propositions of law through argument and adjudication. 
Engish legal literature is not wanting in works of a balmy nature which treat 
case law as though its ultimate product were a collection of headnotes. It is 
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pleasant to welcome a book which shows Htigation as argument about live 
issues and shows the fluctuating fortunes of those live issues through decades 
of cases. The end product, however, of the work of the courts is as dull 
as the process of production is exciting. The constructive trustee characteriaa- 
Hon of the persons in these positions has been arid. Events aside, nothing is 
added, by calling a vendor a trustee by virtue of his relationship with the 
purchaser, to the common law of contract, equitable contractual remedies and 
Hens. On the contrary, confusion may be introduced as to the range of 
duties tmposed on a vendor by dubbing him trustee, and qualifications on 
trusteeship mooted by Judges who wish to restrict these duties of a vendor. 

It ts difficult to refrain from a reference to secret trusts, which the bulk 
of opinion classifies as constructive trusts (whether the will is silent only as 
to the beneficlary’s identity or as to the very existence of a trust) and which 
Dr. Waters excludes from detailed consideration in his book on the ground 
that they are all express trusts. The last thing that can be maintained is that 
courts have evolved any consistent approach to secret trusts or classified them 
all as constructive or express or distinguished fully secret trusts as construc- 
tive and half-secret trusts ag express. There is nevertheless a distinction to 
be drawn between the half-secret trust (where the existence of the trust is 
proved in accordance with the statute and the contest is between the secret 
beneficlary and the person who would benefit under a resulting trust) and 
the fully secret trust (where the existence of the trust can be proved only if 
a court of equity will allow evidence of a kind not provided for by the 
statute and the contest is between the secret beneficiary and the secret 
trustee). 

It remains to be seen whether the constructive trust will be gainfully 
employed in the years to come. The work done by Dr. Waters leaves little 
excuse for not knowing how. 

L. A. Suerman. 


Tar Ercmmann Teur. By Perse Parapatos. [London: Stevens 
& Sons Ltd. 1964. x and 129 pp. (with bibliography). 27s. 6d. 
net. | 


Tux case of Adolf Eichmann, although concluded only less than three 
years ago, hes already produced a substantial legal literature, in addition 
tO numerous Journalistic efforts of which Dr. Arendt’s Kichmann in 
Jerusalem is probably the most notorious as well as the most pretentious and 
unsound one. Mr. Papadatos who is Associate Professor at the University 
of Athens and attended the trial on behalf of the International Commission 
of Jurists has made a useful contribution to the solution of the problems 
to which the case, its background and the Judgments give rise. He deserves 
gratitude for reprinting an English version of the indictment and for adding 
an extended bibliography. If his approach is somewhat uncritical this may 
be due to the fact that some of the more tmportant material appeared only 
after the publication of his book; this applies, in particular, to Mr. Fawcett’s 
weighty article m British Year Book of International Low (1962), p. 181. 
The two questions which are likely to create the greatest difficulty arise 
from international law: did Israel have international jurisdiction over the 
criminal acts committed by Eichmann? What were the legal implications of 
the abduction from the Argentine? The author’s affirmative answer to the 
former question (pp. 42-88) is firmly based on the principle of universality. 
As regards the second point, one notes with satisfaction that the learned 
to the fect that “the illegal means by which 
Eichmann was brought to Isreeli territory constitutes a violation of Argen- 
tina’s sovereignty” (p. 59). His denial that this was in any way relevant to 
Israe?s right to punish Eichmann after his arrival in the country, is doubtless 
in harmony with traditional views, but merits urgent and thorough recon- 
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sideration in the light of modern reactions to the doctrine of human rights. 
A representative of the International Commission of Jurists should not 
disregard an aspect of the definition and protection of human rights, which 
is of great practical importance and directly concerns his own feld of 
activity. 

There is another of the principal effects of the regrettable ilegality 
committed by Isreel which the author seems to have misunderstood. His 
discussion of the death penalty which was not only imposed but also carried 
out seems to admit, though somewhat grudgingly (p. 99), thet Israel took 
“a backward step which is all the more notable for it was taken in realising 
international criminal law.” Was not one of the most effective arguments 
against execution to be derived from the breach of international law which 
Israel herself had committed and without which she could not have asserted 
the supremacy of the law? It is this contradiction which had to be justified. 

F. A. Mix. 


Crvm Leretes mn Canana. By D. A. Scumerser. [London: 
Oxford University Press. 1964. xviii and 802 pp. (with index). 
45s. net. | 


Tms book will be of great interest to all students of ctvil Hberty. Until 
quite recently, when the tmportant Diefenbaker Bill of Rights, 1960, focused 
attention on the Canadian scene, the subject of civil Hberties in Canada had 
not attracted much attention in this country, nor, if one is to Judge from the 
literature referred to in this book, in Canada itself. Yet, particularly on the 
religions side, it hes a long and interesting history, and since Canada stands 
very much in a midway position between the United Kingdom and the United 
States in these matters, there is a good deal which English lawyers can 
usefully study in the experience of their Canadian brothers. 

The remark from a judgment of Tascherau J.1 that “we have borrowed 
from England institutions which, as regards civil and religious liberty, leave 
to Canadians nothing to envy in other countries” with which Dr. Schmeiser 
opens this work could elso have been made at an carly stago in the legal 
history of the United States, though the struggle for civil liberties in the 
United Kingdom was closely connected with the American fight for political 
freedom. Nevertheless, as the result of the constitutional guarantees in their 
constitution, and the amendments thereto, the Americans have developed a 
much more mature, and in a number of ways more Hberal, jurisprudence on 
civil rights than we enjoy in this country.* In the result it might be difficult 
for the uninitiated to believe that such a large tree had grown from such 
a small seed. 

It is particularly appropriate and indeed necessary to refer to the 
American experience when discussing civil liberties in Canada, because much 
of the problem in that country is concerned with the question of bow far 
the British North America Act, 1867, which established the federal constitution 
of Canada, enacted basic ctvil liberties as part of that constitution. The trend 
of the decisions in the Canadian courts seems to go a long way towards 
deriving implied guarantees of such liberties from the Act and Dr. Schmeiser’s 
analysis of the six possible ways of reaching this result is of great interest 
and value. 

The allocation of powers as between the Federal Parliament and Govern- 
ment and the legislatures and governments of the provinces, by the British 


1 In Brassard v. Langevin (1877) 1 8.0.8. 145 at p. 198. 

2 I have made this point more fully in several reviews of books dealing with 
civil liberties in the United States which I have contributed to this Heview, 
6.9., Poltioal and Cioil Rights in the United States by Emerson and Haber 
in (1084) 17 M.L.B. 584 and I do not wish to indulge in repetition here. 
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North America Act, 1867, of course, gives rise to much dispute and is a fertile 
ground of discussion among constitutional lawyers. It would be inappropriate 
here to explore the demarcation of federal and provincial powers in 

but the subject is clearly of much importance in connection with civil 
liberties. There are, obviously, anslogies here with the position in the 
Untted States, but it would be dangerous, es Dr. Schmeiser realises, to push 
them too far. Nevertheless the American experience is clearly valuable to 
the Canadians, and it is right that advantage should be taken of it The 
Supreme Court in Washington is and has generally been more sensitive to 
the needs of a developing community than was the Privy Council in London 
and, reading Dr. Schmeiser’s pages, one is left wondering, not that the 
Canadians should heave eventually thrown off its yoke, but rather that they 
should have put up with its crass decisions so long. 

One great difference between Canada and the United States is that the 
British North America Act, 1867, gives the right to disallow provincial 
legislation to the Governor-General in Council, which suggests that judicial 
revlew was not originally contemplated. Whether or not a given piece of 
provincial legislation is within the competence of the legislature is obviously 
a question of law, and m many ways courts are better equipped to handle 
such problems than is the Supreme Executive. At any rate, the trend in 
Canada has been more and more towards relying upon judicial review. The 
author’s analysis of the pros and cons of this method is one of the best things 
in his book. 

The Canadian Bil of Rights Act, 1960, is a measure of great legal as 
well as political interest, and its enactment clearly influenced Dr. Schmelser 
in his decision to make this study. The fact that it should have been decided 
upon very nearly a century after the creation of the Canadian constitution 
may prove of considerable significance in the internal politics of the British 
Commonwealth, though I suppose it may be said that other dominions have 
travelled some distance along the same road. 

Here again Canadian thought has clearly been influenced by the American 
experience, and some of the phrases used in this statute re-echo the American 
legislation. Moreover, the Canadian Federal Bill of Rights had been preceded 
by similar provincial legislation? So Mr. Diefenbaker’s Bill was not quite so 
original as it appeared at the time in England. Unlike the American Bill 
of Rights, the Canadian Act is not a besic constitutional document—indeed 
it is not at all clear how the Canadians can modify the British North America 
Act, 18671 it is a federal statute liable to repeal or amendment, like any 
other Act of Parliament. It is too soon, of course, for constitutional lawyers 
to be able to say much about the effects of this statute. Maybe its main 
value will be to underwrite and ensure the continuance of the liberal policy 
which, as Dr. Schmelser continually insists, has characterised the decisions of 
the Canadian Supreme Court since relieved of the incubus of the Privy 
Council. « 

In modern liberal democracies, especially those deriving their institutions 
from the common law, the basic civil liberties are seldom endangered by the 
sort of open attacks which were delivered in England by the executive until 
well into the nineteenth century: it is an insidious process of whittling away 
which is to be feared. Thus quite half of Dr. Schmetser’s book is taken up 
with religious freedom. It is hardly necessary to point out that toleration 
in religious matters is fundamental in Canada; the attempt of the Anglican 
Church to establish a dominant position was short-lived, and the provinctal 
legislatures, even in areas where the vast majority of the population belong 
to one church, as with the Roman Catholics in Quebec, have adopted tolerant 
and even liberal policies towards the dissident minorities. 

Apart from education, which is always the most acute religious freedom 
problem in modern democracies, so much so that Dr. Schmelser gives it a 


3 Cf. the Saskatchewan Bill of Rights Act, 1947. 
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special chapter, the Canadians seem to have experienced most difficulty from 
the activities of fanatical sects like Jehovah’s Witnesses and the Doukhobors, 
though with the latter the main source of trouble was in fact educational, 
the compulsory school legislation. As in the United States, one of the main 
contests in Canada has arisen from the application of local police ordinances 
designed to preserve order and seemliness in the streets by controlling the 
distribution of tracts and leaflets. Such a régime might be expected chiefly 
to upset extremist political groups, but actually in Canada it has been 
religions sects like the Salvation Army and Jehovah’s Witnesses with whom 
the local authorities have clashed. In the result the Canadian Supreme Court, 
in decisions of great importance such as Saumar v. Quebeo,* has declared 
such ordinances to be infractions of civil liberty and void. Again an attempt 
in Montreal to enforce the observance of Catholic holy-days by non-Catholic 
businessmen has been declared unlawful§ 

In view of the recent discussions on privileged communications in this 
country, it is interesting to note that several of the Canadian provincial 
legislatures have established privilege for communications to spiritual 
advisers. Apart from this, Dr. Schmeiser takes the view that the rather 
narrow rule followed in our courts on this subject would not be applied in 
Canada, though he admits that the matter is not free from doubt. 

On the educational side, the most controversial problem seems to be that 
of state ald for denominational schools. This is more perhaps a matter of 
Canadian constitutional law and the interpretation of the British North 
America Act, 1867, than of civil liberty, but Dr. Schmelser gives elaborate 
discussion to it, and is highly critical of the decision in Ofty of Wiewipeg Y. 
Barrett,’ in which the Privy Council upheld the right of the dty of 
Winnipeg to levy a school rate which did not make provision for Romen 
Catholic schools or education. This was contrary to the unanimous opinion 
of the Supreme Court of Canade and provoked a controversy which “ rocked 
the whole of Canada” A political way round the problem was crentually 
found, but the decision was undoubtedly a milestone on the road to the 
abolition of the appellate jurisdiction of the Privy Council over Canadian 
Courts. 

There is much of interest In Dr. Schmeiser’s chapter on what he calls the 
“communication freedoms”—incidentally, should the right of association 
really be classified under this heading? Canadian judges seem to have had 
the same difficulty as their English brethren in deciding whether an dement 
of promoting violence is necessary in criminal libel, but in sedition have of 
recent years shaken off the famous but extremely conservative definition of 
the crime given by Stephen J. in his Digest and accepted by the English 
courts. They have held that the words complained of as seditious must be 
calculated “to produce disturbance or resistance to established authority.” 
This was the decision of the Supreme Court in Bowcher v. R.T a case arising 
from one of the more inflammatory pamphlets published by Jehovah’s 
Witnesses against their Catholic opponents. 

Equally interesting was the attempt of the Alberts Legislature to “ ensure 
the publication of accurate news and information” in newspapers by giving 
the government of the province a pre-emption on space for statements of 
government policy. The statute, by means of which it was Intended to do this, 
contained sections of an illiberal character under which a newspaper could 
have been forced to disclose the identity of authors of offending articles, and 
under which the government took power to prohibit the publication of news- 
papers or certain classes of material in newspapers. This was struck down by 
the Supreme Court of Canada as slira vires ® and the Judgments ranged over 


4 (1988) 4 D.L.R. 641. 

H Birks & Sons v. Montreal (1985) 5 D.L.R. 82L 

pe A.O. 445. T (1951) 2 D.L.B. 889. 
cference ro Alberta Legislation (1888) 2 D.L.B. S&L 
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a wide area m which important aspects of civil liberty were reviewed and 
underlined. 

Dr. Schmeiser includes en interesting secton on contempt of court in this 
chapter from which it emerges that the Canadian courts take the same view 
as our own judges as to the duty of reporters to disclose the sources of their 
information when giving evidence in courts of law: “they have obviously 
favoured the right of a fair trial over the right to free speech.” 

The final chapter on “racial discrimination” is very short and indicates 
that fraught as it no doubt is with possibilities of difficulty, Canada, like 
Great Britain end in marked contrast to the United States, has not in the past 
been much troubled by this problem This has been largely due to the fact 
that the native Indians have not been either so prolific or become so urbanised 
as the American negrocs—the special legislation relating to them has given 
rise to but little diffculty. Where situations similar to those in the United 
States have existed, as with the Chinese or Japanese immigrants on the West 
Coast, a similar tendency towards segregation, especially in war time, and 
towards restrictive labour legislation developed. Here, the record of the 
courts, especially those of British Columbia, has not been as liberal as in the 
other spheres of civil Hberty discussed in this book but public opinion which 
was reflected In later legislative enactments eventually came down on the 
side of freedom and put an end to this less creditable chapter in Canadian 
history. 

With regard to the treatment of coloured people in hotels, restaurants, 
shops, etc, and under restrictive covenants in property transactions, the 
position in Canada seems to be much the same as in England In Noble v. 
Wolf ¢ Aley? the Supreme Court of Canada declared a restrictive covenant 
designed to prevent property being transferred to Jews, negroes, and coloured 
people void under the rule in Talk v. Mowhay: they were careful, however, 
not to deal with the problem as one of civil liberty and public policy, an 
aspect of the matter developed in the earlier case of Drummond Wren.1° 

Some of the provinces, notably Saskatchewan in its Bill of Rights Act, 
1947, have attempted to establish by statute a policy of fair and equal 
treatment for all racial minorities Hving within their areas, and most of the 
provinces 2s well as the Federal Parliament have passed legislation to prevent 
discrimination in lebour contracts, an area in which Canada appears to be 
well ahead of this country. 

Finally, in this chapter, one may perhaps notice the interesting, if uncon- 
vinclng, dissenting Judgment of O'Halloran J.A. in the British Columbian case 
of Rogers v. Olarenoe Hotel Oo. Ltd.11 in which, in en elaborate opinion, that 
learned judge attempted to show that the innkeeper’s duty to receive all 
guests epplying for accommodation extends to ale-house keepers and, indeed, 
to shopkeepers and others holding out their premises to the public for 
business “without reservation or limitation.” As Dr. Schmelser shows, the 
English decisions do not go anything like this distance. O’Halloran J.A. 
also took the view that to refuse to serve a negro was contrary to the common 
law rule that all British subjects are equal before the law, which smacks 
more of a slogan than of a rule of law. The judgment is, however, of 
considerable interest and justifies Dr. Schmeiser’s estimate that “it states tho 
common law position in favour of racial equality in its best possible light.” 

In conclusion, I think ft would be fair to say on the showing of this 
study that Canada has a particularly good record in the field of civil liberty; 
indeed during the post war period no comtry can show a better; and the 
Canadian Supreme Court must surely rank very high among the tribunals of 
the common law countries in its liberal administration of the law. If there is 


® (1951) 1 D.L.B. 82. 

as Court of Ontario by Mackey J. whose ju t based an broad 
d ibenia ponen ie: Worthy: of sriti atady o die O.B. 778. 

1 (imo) 3 DILE . 588. 
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an acid test, possibly forbearance and common sense in relation to the 
activities of the Communist Party is the one to apply, and from this Canada 
certainly emerges with every reason for pride.12 

C. 


PENTONVILLE, A Sociological Study of an English Prison. 
Terence and Pautive Morris. [London: Routledge & Kegan 
Paul. International Library of Sociology and Social Recon- 
struction. 1968. xv and 898 pp. 50s. net.] 


Tre is by all standards an important book. Never have conditions within 
a contemporary English prison been studied with anything Hke the same 
thoroughness before; what is more, this full account of the social tmplications 
of life behind bars is written in so objective and authoritative a manner that 
, nobody is likely to controvert its findings. Though neturally not as novel 
and pioneering as Donald Clemmer’s Prison Community when it first appeared 
in Boston in 1940, nor perhaps as brilliant in its approach as Gresham Sykes’ 
study of New Jersey State Prison, Trenton, The Soolety of Captioes (reviewed 
in (1959) 22 C.L.R. 565), Pentonville has the advantage of being more detailed 
and circumstantial, which is what is most needed in this country. The 
realities of the prison world stand clearly revealed; it is a most disturbing 
sight. 

H.M. Prison Pentonville, bult in 1842 and in continuous use ever since, 
is of course not a typical English prison of today; tt is in fact regarded as 
something of a “poor relation,” both for its forbidding aspect and the dismal 
criminal record of its population, “the worst kind of men to be fomd in 
captivity.” It was deliberately chosen for this study as a large overcrowded 
closed prison with maximum security, little affected. by the changes of the 
last decade, and the grave structural shortcomings of the buildings are of 
course much in evidence throughout the book. That Mr. and Mrs. Morris 
were allowed to spend two years just there, carrying out their social research 
with the support of the Home Office, is a welcome sign that those responsible 
for the administration of English prisons are anxious and willing to identify 
and remedy their all-too-obvious defects. Nor need one perhaps cavil at the 
statement that, under the Official Secrets Act, certain “modifications” had 
to be made in the draft of this book—although of course, by common 
experience, any ection of censorship tends to reise suspicions that may shoot 
far beyond the actual facts suppressed. 

However that may be, Mr. and Mra. Morris are in any case not primarily 


rules,” a task that must be of considerable complexity; and worst of all the 


12 Not that the record is spotless. Dr. Bohmeiser refers to a Quebeo Statute of 
1088 which in effect outlaws Communist infiltrated associations for certain 


po ant re ester labour relations. On the other hand, the Quebec 
mniats Propaginds Ani of 1087 Wis declared by. the Couri of 
Canada to be ulire vires in Switeman v. Elbing d A.-G. o eo (1957) T 


D.L.B. 887 
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total absence of any professional staff whose task tt should be to initiate 
specific treatment programmes. (Though there is inevitably in such a prison 
a considerable number of mentally sick or more or less abnormal men, no 
permanent psychiatrist was attached to Pentonville at the time of the 
inquiry.) 

Like Gresham Sykes before them, tho authors consider tho whole prison 
community, inmates and prison officers alike, as the proper object of their 
study and come to the conclusion that all are “prisoners” in a very real sense 
of the word. Nothing is perhaps quite as depressing as their observation that, 
of the whole prison staff, only two or three were discovered who had as 
much as read the constructive White Paper Penal Practice in a Changing 
Society; not one considered tt workable, at least at Pentonville. There is 
indeed a risk that the admitted (and universally known) defects of Penton- 
ville will serve the establishment as a convenient pretext to discount, or at 
least palliate, the findings of this tmportant study and to argue that the 
present, considerable building programme will radically alter the whole 
situation for the better. Mr. and Mra: Morris: ire no. countenance: to: sneh 


easy optimism. 
H. A. Homm. 


Tar State or Came m Scottanp. By J. V. M. Smxæuns and 
Juprrm A. Duncan. [London: Tavistock Publications. Inter- 
national Library of Criminology, No. 18. 1964. ‘vii and 87 pp. 
(with index). 12s. 6d. net.] 


Axronr seeking information as to crime and criminals in Great Britain has 
fn the past been faced with two volumes of oficial Crisninal Statistics, 
differing in contents and presentation but uniformly impenetrable. Since 
1960 the Institute of Criminology at Cambridge and the University Depart- 
ment of Criminal Law and Criminology m Edinburgh have been working on 
@ new examination of the amount and distribution of crime, and of the 
available information about the offenders, the offences they commit, and the 
sentences passed on them. This is the first result of that work, dealing with 
the amount and distribution of crime in Scotland, and it deserves the 
warmest welcome. 

The Report is based on an analysis of statistical information available 
for the years 1954-85 (a period of fewer crimes than has been usual since 
the war) and 1961-62 (when, alas, the crime figures reached new peaks). 
This information is used to indicate not only general trends in Scottish 
crime, but also changes in rates in particular areas, and in particular types of 
offence. The authors have not been content to accept the official statistics 
without question; in many cases, where the statistics for a particular area 
revealed unexpected increases, an investigation of police recording methods 
was undertaken, and significant changes in practice discovered. One of the 
lessons of the Report is, indeed, the need for further research into the whole 
question of police practice in this matter. 

The authors are to be congratulated on the remarkable clarity with which 
they have presented their material and on the excellent use of graphs and 
tables, repeated where necessary to avold the need for irritating croas- 
references. It is unfortunate that one of the few weaknesses here concerns 
the first graph in the book (at p. 20); some detective work is necessary 
before one realises that the units used in the vertical scale are crimes (or 
indictable offences) per thousand of the selected population. 

The whole Report is designed to be used, with the coming English study, 
as a basis for comparative work. This gives it many features which make it 
particularly useful. to the English reader, who receives instruction in the 
impact on the statistics of the Scottish forms of criminal procedure, and in 
Scottish methods of recording and classifying crime. The whole problem of 
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the reliability of criminal statistics, one common to both countries, receives 
excellent treatment in the Introduction, and indeed throughout the book. 
The authors modestly describe this Report (at p. 68) as “a work of 
reconnaisance.” It is nonetheless a major addition to our material on crime 
in Britain, admirable in design and execution. 
Darm McComas. 


Junisprupence. By R. W. M. Diss. (Second edition of Dias and 
Hughes on Jurisprudence). [London: Butterworths. 1964. 
lxxii and 588 and 22 pp. (with index). £2 7s. 6d. net.] 

A BELIOGRAPHY or Juniaprupence. By R. W. M. Dias. (A 
companion to oily! aii a [London: Butterworths. 1964. 

ipt/Photo lithography. viii and 284 pp. (no index). 
£1 10s. net. (if ordered together: £8 10s.)] 


Iw the preface to Jurisprudence now published under Mr. Dias’ name alone, 
the author says that “the whole book has been rewritten.” As Dias ond 
Hughes was characterised by tts easy and lucid presentation of what can 
be a very abstruse subject, one’s initial reaction is one of dismay in case its 
merits have been rewritten out of existence. But this is not so; in contrast 
with the previous edition, which in many respects displayed a completely 
different approach from Hughes, this new edition of Jurisprudence is recog- 
nisably the same book as Dias and Hughes. It remains essentially expository 
rather than disputative and the changes are, relatively, of a minor 
character. 

In the original Hughes, the author deliberately kept footnotes and citations 
to a minimum. The declared purpose now is “to put people on the track 
of material so that they may inform themselves and to encourage them to 
think things out on thelr own.” In pursuance of this policy there are now 
more footnotes and citations, and longer reading lists as well as an accom 
panying bibliography, which greatly extend the amount of follow-up that the 
interested student is encouraged to make for himself. 

Within the text itself the following passages in particular show significant 
changes. The perennial question, how to find the ratio decidendt, has been 
substantially amplified with particular discussions of the cases with alternative 
rationes and decisions of compound courts; the primacy previously accorded 
_ to Goodhart’s classical exposition in 1981 has gone. On pp. 65-68, there is 
a new passage on law-making by the Judges. The discussion of Parliamentary 
Sovereignty has been greatly extended by an analysis of the two principal 
theories; since the book went to press. this contest between what may be 
called the Wade-Dicey school and the Jennings-Friedmann school, has been 
profoundly affected by the decision in Bribery Commissioner v. Roamasinghe 
({1964] 2 W.L.R. 1801) in which the Privy Council appears to have come 
down in favour of the latter school and affirms that the answer to the 

posed on pp. 86-80 is in the hands of the courts. 

In Part II (Concepts of the Law) there has been a substantial rearrange- 
ment of material, with Conduct and Events displaced to a later stage and 
Duties and Rules put first. The discussion of Sanction as a test of duty 
(pp. 199-210) has been rewritten and amplified partly in the light of the 
author’s own article in 1959. 

In Part III, now called “Theories of Law,” there hes been a certain 
amount of reconsideration of the place of various jurists. Maine becomes the 
first of the Anthropologists and Bentham is transferred from the Sociologists 
to the Analytical Posttivists, In recognition of the debt which, it now seems 
clear, is owed to him by Austin; indeed this deference to Bentham as the 
grandfather, so to speak, of English Jurisprudence appears throughout. 
Other particular passages deserving mention include an extended treatment 
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of Kelsen’s theorles, particularly in relation to International Law, an amplified 
criticism of Savigny’s concept of the Volksgeist and the rewriting of the 
discussion relating to Ehrlich. 

This said, one or two criticisms must be made. Though it is true that 
reference to much periodical literature which would otherwise appear in the 
book has been relegated to the BibRography, one cannot always agree that 
what is left in is really the most important. The same goes for cases, without 
the samo justification: e.g, one misses a reference to Pubko Trustes v. IRC. 
[1960] A.C. 888 in the discussion of stare decisis in the House of Lords 
(pp. 45-46), or to Att.tlen. of the Gembia v. N'Jie [1961] A.C. 617 at 
pp. 685-686 on the Golden Rule of interpretation (pp. 188-184), or to the 
certiorari cases on the right/privilege distinction in Hobfeld’s analysis 
(pp. 282-287). (There is a line of New Zealand authority discussing this 
very point: perhaps the most important is N.Z. Ldoensed Victuallers Associa- 
tion v. Prios Tribunal [1957] N.Z.L.R. 167 (discussed by H. W. R. Wade in 
[1957] C.LJ. 117), an Interesting contrast to Nakkuda dW v. Jayaratne 
[1951] A.C. 66, which is not mentioned efther in this connection.) 

One or two changes in presentation and omissions, new to this edition, may 
also be mentioned. Characteristic of Dias and Hughes was the use of his- 
torical and comparative introductions; these have largely gone. So have many 
of the acknowledgments of sources of particular parts of the argument, ¢.7., 
Buckland, pp. 289-286, Kocourek, p. 804 and elsewhere, although it is still 
clear wbo the author’s personal heroes are. For some reason, at pp. 892-888, 
the concept which is styled “right” in the discussion of Hohfeld and 
Po eee ene “clatm” iaie CU Cuaa nek 
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textual tinkering. The style of Dias and Hughes was chatty and cosy and 
its presentation was personal, active and direct; in Dias the presentation is 
impersonal, passive and circumlocutory. It is no doubt the case that some of 
the passages in Dias and Hughes were excessively purple (e.g, on Pound, 
Dias and Hughes, p. 481) and were better deleted or rewritten, but through- 
out passages have been turned round without real gain to the sense A 
single example (though others can be found on nearly every page): “Let us 
begin by regarding [duties] in relation to the problems involved. (a) We 
must, in the first place distinguish .. .” (Dias and Hughes, p. 281) becomes: 
“ Considering, first, the kinds of behaviour contemplated by different sorts of 
duties, the following points should be borne in mind. (a) In the first place, a 
distinction has to be drawn .. .” (Dias, p. 191). This adds nothing and is 
not, in the reviewer's opinion, an improvement. Moreover, while the process 
of stylistic purging was golng on, it was not completed. A number of what 
a contemporary reviewer has called “accolades "—that is, rather patronising- 
sounding comments on jurists—have been deleted in the present edition. But 
(among others) Hohfeld’s “incisive logic” remains and Gray (not the 
present reviewer) “has shrewdly pointed out” and Corbin “evinced a 
keen appreciation.” In a book directed at making a student think for himself, 
what do these add? (The autbor may not be responsible for some amend- 
ments—s.g., Volksgeist now gets a capital “y” throughout, whereas prole- 
tarian dictatorship has lost its capitals; verbs and corresponding nouns in -ire 
have nearly all become -lse—penalise, concretise and the like. In the same 
class may be the fashion of always printing Judges’ names in capital letters. 
Holmes, however, only gets capitals when referred to as Justice and not 
when named only, and Frank bas lost his capitals altogether in this edition. 
Why?) 

Finally, a brief round-up of some miscellaneous points. I have re-read 
Re F. G. (Films) Lid. [1958] 1 All E.R. 615 (p. 287) and I still cannot see 
what this case has to do with fraud, evasion of statutory obligations or 
even with the corporate veil It decided only that the Alms presented by this 
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company were not British films, because, regardless of the nationality of the 
presenting company, they had been “made” in the United States. I have 
also re-read the first paragraph of the Conclusion to Chapter 17 on the 
Marxist theory (pp. 485-486). Apart from the fact that it relates to law 
(unlike most of this sectlon, e.g., the paragraph on Marxism as a religion) it 
remains incomprehensible. This paragraph is new in this edition. Again, 
perhaps irrationally, I rather resent the author’s urging greater appeal to 
American authority (p. 15%) without any corresponding suggestion relating to 
Commonwealth courts, ¢g., the High Court of Australia (whose decision in 
Parker v. R. (p. 266), to which no law report reference is given, is reported 
at (1968) 87 A.LLJ.R. 8). 

There are other points too, but they all seem to add up to one thing. 
Very probably because of tts unfortunate history, this book has not yet 
found its soul. There is a place for a simply-expressed introduction to 
Jurisprudence and there is a place even for another general work on Juris- 
prudence, aimed at the abler student and more exacting in its intellectual 
requirements. Dias seems to this reviewer to fall between these stools. 
Thero are significant passages which are among the best of their kind; but 
they stick out rather Incongruously in sections otherwise much more simply 
framed both in content and expression, and consequently overshadow the 
surrounding material. Re-editions of this kind merely patch the existing 
framework when the new material is difficult to reconcile in style and content 
with the old. Every so often a textbook hits the law-teaching world with a 
bang; Dias is not yet that book 

A companion volume hes been published as a Bibliography of Juris- 
prudence, in which detafled reference is given to further reading, very often 
with thumbnail summaries of the contents of the particular article or book 
The order follows Dias, Jurisprudence, as the two books were prepared side 
by side. Though the author says that the BibWography can well stand on its 
own, this is not actually the case. The material is divided up into chapters 
(ike Jurisprudence) with the appropriate sub-heads; but the absence of any 
index apart from the table of contents (is., chapter heads) can make the 
task of tracking down a particular article quite a lengthy one Moreover, 
the book is reproduced by photo-Hthography from typescript, which not only 
limits the ways in which crossheedings and the like can be distinguished from 
text, but is also rather too small for easy reading. However the conception 
itself is very worth while and for the law student pursuing systematic further 
reading and the law teacher checking the completeness of his sources it is of 
the greatest value. Hama R. Guar. 


Powrs Porcs: A Srupy or Worip Socirery. By Grore 
ScHWARZENBERGER, Third edition. [London: Stevens & Sons 
Ltd. Library of World Affairs, No. 18. 1964. xxi and 588 and 
(bibliography and index) 56 pp. £8 10s. net.] 


Reavers of the earlier editions of Power Politicos will welcome the appearance 
of this third editlon. Far from merely incorporating references to events 
since 1954 into the text of the second edition the author has revised the 
entire work. Few sentences fail to show signs of rewriting. The text has 
been shortened by 268 pages and where necessary references are given to 
fuller discussions of particular problems in the second editton. | 

To discuss at length Professor Schwarsenberger’s views and theories would 
hardly be apposite on the appearance of a third edition. To the reviewer a 
great merit of Power Poktics is its reelism—for the author is surely a realist 
rather than a pessimist. It is salutary, for example, to be reminded of the 
practice of the powers, great, medium and small as opposed to the statements 
of their foreign ministers. These can no more be relied on as evidence of 
honourable intentions then the smile on the face of the Uger. 
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Even when one accepts the euthor’s thesis and admires the thoroughness 
of his exposition, points, of varying importance, remain with which one 
disagrees or which at least seem controversial. Was Bismarck really “rather 
sensitive” (p. 59); are all Latin American states “comic opera states” 
(p. 495)? Is it “impossible to overlook the striking differences that exist 
between Germans and their neighbours” (p. 812)? Are not all attempts to 
explain history in terms of racial characteristics as unsound, and potentially 
dangerous, as the attempt to explain history tn terms of the superiority of 
the Aryan peoples? 

Power Politics remains in this latest edition a scholarly and convincing 
exposé of what elsewhere the author has called the “chocolate-box picture of 
international law.” 

Pavor Jacksomw. 


DisanMaMENtT. Edited by Lyman M. TONDEL, Jz. Fourth Hammar- 
skjöld Forum. [New York: Oceana, for the Association of the 
Bar of the City of New York. 10964. xii and 98 pp. $8.95.] 


Tars small booklet comprises the text of a working paper on “ Disarmament— 
the Lawyer’s Interests” by Professor Louis Henkin, together with an edited 
account of the discussion thereon at the Fourth Hammarskjöld Forum of 
the New York Bar Association. Its significance is increased by reason of 
the signing of the Test Ban Treaty some three months after it took place, 
and the recent explosion of China’s first nuclear weapon. 

Professor Henkin warns against considering disarmament a panecea for 
the problems of the world: “One can only be amased at the persistence of 
the attitude which reacts to disarmament as a discrete national policy separate 
from other military and foreign policies. There appears no greater obstacle 
to understanding than the failure to see disarmament today as an aspect of 
defense policy in a nation’s total foreign policy.” It is perhaps not surpris- 
ing, therefore, that he understands and might even sympathise with Soviet 
unwillingness to accept American proposals for nuclear control while the 
United States enjoyed a monopoly: “international control would Inevitably 
have entailed a dominant role for the United States. Russia might thereby 
have been denied even the knowledge of making the bomb, which the United 
States had; probably, the Soviet Union would have frozen itself into 
permanent nuclear inferiority. International control pointed also to supra- 
nationalism and the end of Soviet control of its own destiny and its own 
security.” 

It has frequently been pointed out that the Charter of the United Nations 
is far less specific than was the League Covenant in so far as disarmament 
is concerned. In fact, the retention of armaments by the Big Powers at 
least, was part of the scheme of the Charter. They were to have arms, 
and make some available to the United Nations for purposes of enforcing 
the peace. By the Charter all members are equal and presumably, therefore, 
all are entitled to maintain arms. Professor Henkin points out that “as 
the law has developed, at least some additional active threat, expressed or 
implied, to use weapons aggressively seems necessary to constitute a ‘threat 
of force?” 

Professor Henkin questions whether an inspection scheme is realy 
necessary for disarmament. International agreements in the past have not 
required inspection to ensure compliance and he wonders whether a diserma- 
ment treaty is so fundamentally different from other agreements as to be 
dependent on the presence of control provisions. In any case, “ enforcement 
schemes must be reciprocal; some of the things which the United States 
might like to see done in the Soviet Union, we could not agree to do in 
the Untted States.” 
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Most of the problems related to disarmament are political, and the role 
of the lawyer is primarily to evolve a workable organisation in which the 
system can operate. At the same time, one must bear in mind that the 
normal judicial processes may be too slow for dealing with problems of this 
kind. The lawyer must therefore bear in mind the need for “new procedures, 
perhaps new institutions, for settling disputes, so that the world without 
force will not be one where international wrongs remain unrectified and 
unrequited.” 

This Forum—in the peper and the discussion—shows an awareness, too 
rare in American writings, of Russian interests and needs, and it is refreshing 
to find Americans who can discuss vital issues affecting China without 
introducing the adjective “red” or “Communist.” It is not merely a 
record of a stimulating discussion, but it is useful in showing students how 
to handle political problems with objectivity and from the point of view of 
the lawyer. 

L. © Gum. 


Tar Financing of SMALL Business. By James Bares. [London: 
Sweet and Maxwell, Ltd. 1964. xv and 219 and (index) 10 pp. 
£1 17s. 6d. net.] 


Tms book examines the sources of finance availeble to small businesses (i.s. 
private companies and partnerships) and is based mainly on the survey of 
small and medium sired manufacturing businesses carried out by the Oxford 
University Institute of Statistics in 1956. 'Ihe methods used in the survey 
and the statistical results obtained from the information furnished by firms 
are set out in the first of the four appendices to the book. The survey covered 
1,077 firms employing between ten and 500 persons, but the statistical results 
are based on the replies of only 885 firms which gave sufficient financial 
information. This may seem an inadequate sample in view of the fact that 
there were over 800,000 private companies in existence in 1956; however, one 
has to bear in mind the cost of such surveys, and also the fect that consider- 
able pains were taken to ensure that the survey firms were widely distributed 
geographically, by industry and by sise. 

The book reaches conclusions from the survey material which agree largely 
with the assumptions of economists as to the principal sources of finance for 
mnall firms. The primary source is profits ploughed back into the business, 
but there is also a heavy reliance on trade credit and, to a less extent, bank 
overdrafts. Directors’ loans and the proceeds of share and debenture issues 


fact that short term Habilities (trade and bank credit) are relied on so 
extensively results in small firms being far more illiquid than public companies. 
On p. 38 of the book a table shows that of the 885 firms taken, 164 had a 
Hgquidity ratio (liquid assets/short term Habilities) of less than 50 per cent, 
and 188 firms a ratio of less than 100 per cent. Add to this the fact that 
170 of these firms were net grantors of trade credit in excess of 10 per cent. 
of their net assets (p. 100), and the classical economist has a strong case for 
arguing that nearly one half of small businesses are guilty of over-trading 


compelled by the insttutonal structure of our economy to rely on short term 


and valuable material It shows that the so-called Macmillan Gap, ts, the 
absence of cheap and readily available methods of raising capital in amounts 
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less than £200,000 revealed by the Macmillan Committee Report of 1981 
(Cmd. 8897), is still far from closed. Admittedly, the Industrial and Commer- 
cial Finance Corporation, formed by the Bank of England and the clearing 
banks in 1945, has gone somo way to fill the gap by subscribing for 
debentures and preference and ordinary shares of companies which wish to 
raise between £5,000 and £200,000, but as the book shows (p. 76) its 
İnvestment has been mainly in the debenture of well-established, medtum 
sized companies and in 1962 only 28°8 per cent. of its outstanding advances 
were of amounts less than £50,000. Investment trust companies, life insurance 
companies and pension funds are more conservative still, and small businesses 
rarely resort to them. The kind of businesses which are stil wholly 
unprovided for are the small concern which is just establishing itself, and the 
small or medium sized concern which has expanded to the limit of the 
resources which can be provided by its founders end now wishes to double 
or treble its capacity rapidly with all the risks that that entails. To some 
extent the National Research Development Corporation and the recently 
formed Technical Development Capital, Limited, may help such firms if they 
have an invention or innovation to develop or exploit, but if they have not, 
or if they wish to expand in other ways, they are thrown back on the old 
dilemma of either not expending or of relying on short term funds for the 
purpose. 
The lawyer who reeds this book will naturally ask himself whether legal 
can be employed to help provide a solution to the problem 
Unfortunately, the answer must be a pessimistic one. It is true that 
commercial lawyers have not been very active over the lest fifty years in 
devising new forms of security, and that they have rested content with the 
floating charge on a company’s assets generally as though tt met the needs 
of all situations. It is equally true that in the United States during the last 
twenty years there has been a constant pressure for legislation to faciHtate 
the grant of security over inventory, accounts receivable and equipment, and 
that the Uniform Commercial Code adopted in some twenty of the states 
enables such securities to be created, particularly general charges on inventory 
and accounts recelvable as security for revolving credits. But the reason 
why the small business tn the United States is better served than here is that 
finance is more readily available and that lenders’ means of checking the 
creditworthiness of small businesses and their customers are far more reliable 
and systematic. The development m American law has been a consequence of 
this. Until we have a similar development here, and this will only come about 
when saving for investment is encouraged by a drastic reduction in the rate 
of taxation, there is nothing that the lawyer gwa technician can do to hep. 
There is, however, one problem, only touched on lightly by the book, where 
an alteration in the Jaw could be of great assistance to the smal business. 
One great obstacle to expansion is the periodic incidence of death duties 
which have to be paid over a comparatively short period in cash. As the book 
observes, Estates Duties Investment Trust, Ltd. (EDITH), helps private 
companies to overcome this obstacle by providing cash in anticipation of death 
duties in return for a non-voting participation in the company. However, 
EDITH is not a charitable instttution and is not prepared to suffer losses 
by investing in very small concerns or in concerns where the risk of failure 
is appreciable; as the book shows (p. 77) of the 100 companies in which 
EDITH had invested up to March 1962, only six had net assets less than 
£100,000 (the corresponding figures in March 1964 were 116 companies, of 
which seven had net assets under £100,000 (The Times, June 18, 1964)). 
Added to this EDITH’s method of providing finance was made less popular 
by the decision of the Court of Appeal in Qualter, Hall ¢ Co. Lid. vy. Board 
of Trade [1962] Ch. 278, that companies which accepted it forfeited their 
status as exempt private companies. The clear solution here is for the State 
to avoid the disruptive effect of death duties by accepting payment in the 
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form of a non-voting participation in the company if the shares of the deceased 
are not readily marketable. This would not be nationalisation by the back 
door, for the state would not control the management of the company, 
and since only small and medium sized companies would avail themselves of 
the option, the state’s participation in the company’s earnings (reflecting the 
rate of duty on the deceased’s estate) would not be a major one. 

It is hoped that this review will have shown how Mr. Bates’ book should 
stimulate discussion on many important topics and that it furnishes material 
and deductions which should help to make thet discussion well informed. 
Serious students of business law should regard it as compulsory reading. 

Rosmer R. Pmanworerox. 


Tax PLANNING ann Tur Famy Company with Precedents. By D. 
R. Stanrorp. Second edition. don: Sweet & Maxwell 
Ltd. 1964. xxxv and 478 and (index) 18 pp. £4 17s. 6d. net.] 


Tars work is, in a very real sense, a companion to Potter and Monroe, with 
its scope clearly defined by its title. The mere fact, of course, that it can be 
mentioned in the same breath as the senior work is commendation enough. 
Most readers are probably already familiar with the first edition of this book. 
The second edition, although its scope and arrangement remains virtually 
the same (a chapter on “Schemes avoiding Tax” replaces one on “ Special 
Tax on the Income of the Company”) is greatly improved, and the number 
of precedents Increased by a half-dozen or so—although there are no very 
significant changes here. 

For those who are as yet unacquainted with the book, its plan is simple, 
and revolves, as the title indicates, around the family company. First, 
control is considered; then estate duty without individual control; then 
control and the individuals estate duty; estate duty on the company’s 
assets; surtax; schemes avoiding tax; groups of companies; provision for the 
future; and finally benefits from companies. (Incidentally, the author thinks 
so highly of a quotation from Lord Simonds in I.R.0. v. Wolfson that he 
uses it treics, to introduce Chapters 8 and 7.) 

The discussion under each head is full and helpful. Inevitably there are 
matters upon which it is possible to take a different view from that of the 
author, or where already the progress of decided cases necessitates revision. 
Thus we now know that a company can be even more a “one man company” 
(at any rate for a limited period) then the author (or anybody else) probably 
realised: see the Jarvis Motor Oase [1964] 8 All E.R. 9. The author 
apparently accepts the Revenue’s contention that a casting vote may be 
sufficient to give “control” of a company, without considering the strength 
of the argument thet a casting vote is always held in a fiduciary capacity. 
Again, the discussion of the estate duty effects of the inclusion in a discre- 
tionary class of a “widow” of the settlor will probably require reconsidera- 
tion in the light of the judgment of Lord Justice Russell in the case of the 
Pubko Trustes v. I.R.O. [1964] 8 All E.R. 780 at pp. 791-792. 

The scope and nature of this kind of criticism is sufficient by itself to 
indicate that the main structure of the work is, in the opinion of this reviewer, 
sound; if a special point must be singled out for commendation, the author 
makes no possible mistake concerning a trust policy, by ensuring thet the 
proposer’s offer to the insurance company is for them to issue to him a 
policy as trustee for the intended beneficiaries and not otherwise. Here 
again, the recent case of Grabiner v. Brew—in the Court of Appeal (not 
yet reported) may suggest ingenious possiblities of the proposer taking out 
E DOUT Aa ase foe ie aetna A Pa oe ee te 
soun i 


May 1965 REVIEWS 898 


If it is possible to fault the author, it is surely only on the question of 
the timing of this new edition—which, after all, was not wholly in his hands 
(although a lapse of seven years ts too long in the case of any book devoted 
to taxation), but largely in the hands of the government of the day. Thus, 
although he has been able to refer to the Perpetutties and Accumuletions 
Act, 1964, as a Bill, he has not been able to give it—and particularly the new 
period of accumulation of twenty-one years from the date of the settlement, 
which presents literally golden tax saving possibilities—his full attention. 
Even more serious, of course, is the probable effect that the already 
announced recasting of the whole structure of company taxation will have: 
This may well mean—must inevitably mean—that large portions of this 
work will soon be out of date. It is therefore earnestly to be hoped that 
the publication of a third edition will not be long delayed. 

RayMomp Watrox. 


Tue Law or Cruss. By J. F. Jostine and Lions, ALEXANDER. 
[London: Oyez Publications Lid. 1964. xxxvi and 299 pp. 
£8 8s. net.] 


Tms addition to the Oyes Publications series fully justifies the claims made 
in preface, blurb and brochure. It is unfortunately true that “the law of 
clube is in the nature of a crose-section of the whole law of England” and 
it must be “hunted in a dosen places” even to find answers to the severely 
practical problems of those organising clobs or giving routine legal advice. 
This book succeeds admirably at the level of providing “guidance on all 
the necessities and emergencies of club life” It ig a luctdly written end 
intelligently organised vade mecwm into which the authors have managed to 
condense an impressive range of relevant information. 

While particular attention is paid in separate chapters to recent legislation 
on drinking and gambling, briefer treatment (still sufficiently informative to 
be of practical value) is given to the legislation on wages, food and drugs, 
office premises, music and dancing, firearms, flying and gilding. There is a 
fuller examination of the effect of copyright, revenue and planning law on 
various kinds of club. Under the section on planning, attention is given to 
the special problems of caravan clubs and clubs using caravans. All this is 
only a supplement to what might be called the common law of clubs. The 
first part of the book is devoted to an examination of the legal forms which 
a club may take, of the types of constitution it may have, and of the general 


In considermg the lability of clubs in contract and tort the authors 
largely confine themselves to unincorporated members’ clubs, since it Is here 
that our still obscure and half-developed law of unincorporated associations 
raises special problems. Proprietary clubs and member’s clubs incorporated 
under the Companies Act, 1948, present no particular problem The discus- 
sion of the cases on the viability of actions in contract and tort, by members 
and outsiders, states the principles to be deduced from these cases in a more 
cut and dried fashion than thelr somewhat uncertain authority would allow. 
While such an approach is sufficient for the practical purposes for which this 
book was ed, one could wish for some attempt at critical analysis of 
the decided cases to expose their limitations. The authors’ straightforward 
approach is well suited to the task of describing the fairly well-established 
rules as to the liability of committee members, officers and trustees. When it 
comes to the more elusive question of how far the members as a body, or 
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alternatively the common fund of the society, may be attacked in a repre- 
sentative action the authors have little to sey. There is no reference to the 
criticism to which Wise v. Perpetual Trustes Co. Ld. [1908] A.C. 189 has 
been subjected, and the possibilities opened up by the Court of Appeal m 
Ideal Films v. Richards [1927] 1 K.B. 874 are ignored. Indeed, this latter 
decision is nowhere cited. There is, however, an excelent discussion on the 
expulsion of a member from the club. This for some reason is treated in a 
place other than the chapter on contract and tort, where it rightly belongs. 

It is e matter for surprise that there is no section in this book of the 
law on gifts, testamentary and inter vivos, to unincorporated societies eo 
nomines. This is an important area of our rather meagre law of associations 
which is equally applicable to unincorporated clubs. There is not even a 
reference to the well-known line of cases on the effect of the perpetuity 
Tule on gifts to such societies. There is also the possibly misleading 
statement, in the section on financing clubs (p. 56), that an unincorporated 
club may issue debentures secured by a floating charge, a very useful form 
of security. The authors note that the Bills of Sale Acts, 1878-1682, in 
practice prevent the use of a floating charge over personal chattels by a body . 
other than 2 company. They do not, however, warn the reader that it is open 
to doubt whether e floating charge can in any event be used by an individual 
or an unincorporated body. (Compare Palmer’s Company Low (20th ed. 
1959), p. 400, and Gower, Modern Company Law (2nd ed. 1957), p. 7 
See Syrret v. Egerton [1957] 1 W.L.R. 1180.) On the supposition that the 
floating charge is not limited to companies, it must be admitted that such a 
floating charge over the future intangible assets of the club, such as member’ 
subscriptions or the income from investments, may be a very useful method 
of obtaining finance. Nevertheless, the great advantage obtained by a 
company which can use a floeting charge over its whole undertaking, including 
personal chattels, is not sufficiently stressed. This is due to the exemption 
which companies alone enjoy from the Bills of Sale Act, 1882, and the reputed 
ownership clause of the Bankruptcy Act, 1914. Indeed the reputed owner- 
ship clause is not mentioned. 

Two separate chapters examine in some detall the provisions of interests 
to members’ or proprietary clubs in the Licensing Acts (now to be consoli- 
dated in the 1964 Act) and the Betting, Gaming and Lotteries Act, 1968. 
Such a ful and clear account of the recent legislation on drinking and 
gambling will clearly be of the greatest value to those concerned with clubs. 
The authors then devote a separate section of the book (Part II) to the 
special statutory régimes of which working men’s clubs may take advantage. 
The Friendly Societies’ Acts allow for the registration of working men’s clubs 
In addtton to Friendly Societes properly so-called. Registration brings 
many of the advantages of incorporation without conferring that status. 
Under the Industrial and Provident Societles Acts clubs carrying on a 
business or trade on a co-operative basis may incorporate if they meet 
certain requirements. The authors are at pains to bring out the points of 
difference and similarity in these two statutory régimes. Since both are 
considered from the point of view of working men’s clubs, much might have 
been gained, not least in saving space, by treating both together in a single 
chapter. This would have brought out more clearly the points of difference 
and avoided much tedious cross-reference between the many points of 
similarity. 

Nearly a third of this book is given over to four lengthy appendices. 
The first two set out model rules for a members’ club and a proprietary 
club, and the third provides a constitution for an unincorporated society. 
The latter is prefaced by a summary of the special legislation affecting 
various learned and other societies. Al this wil gtve useful guidance 
to those who form clubs end societies but who will not always seck legal 
advice. Of more doubtful value are the nearly fifty pages, in appendix form, 
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which set out the relevant sections of the Licensing Act, 1961 (which is now 
the subject of a consolidating Act), and of the Betting, Gaming and Lotteries 
Act, 1968. Since the application of this legislation to proprietary or members’ 
clubs has already received very detailed treatment in the text, a reduction in 
the price of three guineas might have been of more value to most readers. 
One final point of criticism concerns a fault which may well be explained by 
the publishers’ desire to keep down the costs. There is a complete absence 
of footnotes, and every reference to sources and cach minor qualification 
must be contained in the text. This is especially irritating when the authors 
have to peraphrase complex statutory machinery. They cannot avoid clutter- 
ing the text with references and other minutiae At times their powers of 
lucid and concise expression, deployed elsewhere to such effect, are sorely 
taxed. 

These criticisms ere, however, very minor matters when set beside the 
great practical service which this book will render. In the range and detail 
of the information it so clearly presents, it will be invaluable both for general 
understanding and for immediate reference. At a more academic level there 
is still a need for a book on the law of clubs and societies which will combine 
the critical and analytical qualities of Dr. Ford’s scholarly little monograph 
on unincorporated non-profit associations (Oxford, 1959) with the far greater 
practical merits of the book under review. Since, however, this was clearly 
not the task that the authors of The Law of Clubs set themselves it would be 
churlish to complain that they have not achieved it. 

A. J. Borr. 


TEMPERLEY’S MERCHANT SHIPPING Acts. Sixth edition. By Warno 
Porcss, q.c. and Micnam. THomas. don: Stevens & Sons 
Ltd. 1968. cii and 872 and (index) 82 pp. £11 11s. net.] 


AtrHoucH it is some ten years since the last edition of this work appeared, 
the amount of new material for inclusion here is not substantial, requiring 
only some thirty new pages of text, though the saving of space is partially 
due to a number of cuts which have been made. Indeed there have only been 
three rather short Merchant Shipping Acts passed during the interval, and 
the editors have been rather hard put to it to obtain additional statutory 
material, and have included such peripheral legislation as the Clean Air Act, 
1956. From the practical point of view the Merchant Shipping Act, 1958, 
which, very late in the day, removed the monetary ceiling in limitation of 
liability actions, is the most important of these; the overall sum of £15 per 
ton compensation, both for loss of life and damages to property, had become 
ludicrous with the fall in the value of money since 1964, when it was fixed at 
that figure by the Merchant Shipping Act of that year. This subject usually 
produces a pretty good harvest of case law and the period we are concerned 
with has not been lacking in decisions; though few, if any, of these can be 
regarded as of decisive tmportance. The editors have been most assiduous 
in thelr task of noting up, and do not seem to have missed anything which 
can be regarded as relevant. 

The editorship has indeed been changed since 1954, for Mr. Waldo Porges, 
a.c., has replaced Sir William McNair as chief editor: he is assisted by Mr. 
Michael Thomas. The publishers heve taken advantage of the new edition to 
bring the work into their Britsh Shipping Law Series of which it becomes 
Volume 11. This means that it is now printed in the attractive format of 
that series. It has also enabled the editors to omit material which appears 
in other volumes of the series: thus, for the important Collision Regulations, 
we are now Invited to refer to Marsden on Collisions. An important new 
feature of this edition is the introduction of numbered paragraphs—every 
paragraph of the text, with the exception of sub-paragraphs in statutes, has 
been given a number and this hes been carried through into the Appendices, 
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so we have no less than 8,088 paragraphs altogether. In view of the detailled 
index which has been provided, this should prove of great convenience to the 
busy practitioner. Another useful new feature is a specimen form of Ship’s 
Articles, which is set out in an appendix. 

C 


Das Drurscue SererecHT. First edited by Georg ScHmars and 
Orurrs, Third edition. By Hans JÖRGEN ABRAHAM. Vol. 2. 
[Berlm: Walter de Gruyter & Co. 1962. 1882 pp. Three 
volumes DM.1090,—.] 


Compa rHEnsivexess and disregard of considerations of space mark this 
second volume of German shipping law, as they did the first, which was reviewed 
in (1961) 24 M.L.R. 206. This volume, too, is far more than a commentary on 
the German shipping law, for it contains the texts, often in the original and 
a German translation, of foreign legislation and such standard international 
rules as the York/Antwerp Rules, and also wide-ranging references to forelgn 
case law and literature. This is therefore almost an encyclopaedia of the 
important shipping lews of the world. 

The scheme of the work is determined by the need to annotate the fourth 
book of the German Commercial Code which, we learn, applies also in Austria 
—a reminder of the German occupation—and in substance in Eastern 
Germany. It covers such matters as master and crew, collision, salvage, 
average and, most important, marine insurance and the contrect of affrelght- 

ment, a subjecl brought into linc with the Hague Rules In 1987. 

The editor and his assistants, on whom he must have relied in an under- 
taking of this magnitude, have done a superb job, in particular, in thelr efforts 
to keep their description of foreign laws up to date, at any rate as far as 
English law is concerned, It is perhaps not surprising that the description 
of some of these matters is not as precise as it would be in an Engilsh 
textbook, points that struck the reviewer relating to the common carrier 
concept and to the Merchant Shipping (Liability of Shipowners and Others) 
Act, 1988; reference to the latter suggests that this statute also applies to 
liability generally arising from ordinary bill of lading contracts. 

On the other hand, the detailed care of the compilers is {lustrated—to 
give only one of many examples—by the listing of German, Engish and 
American cases dealing with the clause “on deck at shipper’s risk” and 
contrasting it with the clause “with liberty to carry a deckload,” which has 
received attention in German courts (para. 566, notes 8 and 4). 

The many German statutes supplementing the code which recetve detailed 
attention include a law of 1960 concerning foreign trade, which allows 
government interference in contracts, including contracts of affreightment, 
where, for example, security and competition are threatened, and legislation 
concerning the carriage of war material. 

O. C. Gus. 
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THE VALUE OF A VALUE-STUDY OF LAW 


I 

Ir has long been accepted that the judicial process by its very 
nature cannot be purely mechanical, For, other considerations 
apart, the infinite variety of fact-situations alone lets in a measure 
of choice in the application of a rule. Lord Macmillan once stated 
extra-judicially: ‘‘ In almost every case, except the very plainest, it 
would be possible to decide the issue either way with reasonable 
legal justification.’?* The mechanical appearance derives from the 
syllogistic habit in which decisions are dressed, from major and 
minor premise to conclusion: (on facts X, the result is Y; the facts 
of this case are X; therefore the result in this case is Y). However, 
a court has to establish the premises before it can arrive at a con- 
clusion. A case begins with the facts. The view taken of the 
facts and the choice of appropriate premises are parallel processes. 
Even the application of a statutory rule, which resembles most 
nearly the syllogistic process in action, raises problems, not soluble 
by syllogistie logic, whenever the wording is thought to be ambigu- 
ous. Words are not clear or unclear in vacuo, but in a given 
context, and the view that is taken of an assortment of facts is just 
as likely to conjure up an ambiguity in a statute as to dispose of 
one. There is a constant process of action and reaction between 
fact-finding and premise-findmg. Sometimes the selection of 
material facts and the way they are presented may be influenced by 
a convenient premise that is at hand; at others a conviction born of 
the facts may bring about the choice or trimming of the premise. 
It is clear, therefore, that the judicial process involves a logic of 
its own. 

Two inter-related proceases appear to be at work. One is what 
may be called the method of analogy, aptly described by Professor 
Wisdom as the case-by-case method or arguing by example.* It 
involves deciding the point at issue with the aid of contrasting 

1 Law and Other Things, p. 48. 
Philoso 


2 “ Gods” and " ,M and Prycho-anal ” in Philos 
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examples, which show how near to or far from an abstract state of 
affairs, e.g., that of “‘ negligence,” the present facts are. Counsel 
may assist in this process by presenting those facts in different 
patterns, first one way and then another. The other process is what 
Dewey has spoken of as the functional or instrumental method.’ 
Frequently, especially in cases not covered by authority, a court 
reaches a provisional conclusion, which it proceeds to test with the 
aid of authority. ‘‘ The decision,” said Porter J. (as he was then), 
on one occasion, “is a matter of outlook and impression rather than 
one for logical argument.” More recently, Viscount Radcliffe 
commenced his speech with the remark, ‘‘ My Lords, it sometimes 
helps to assess the merits of a decision, if one starts by noticing its 
results and only after doing that allots to it the legal principles upon 
which it is said to depend.” Having examined a certain line of 
argument, he proceeded: “‘I start, then, with the assumption that 
something must have gone wrong in the application of legal prin- 
ciples that produce such a result.””* Counsel may seek to sway 
the court towards such provisional conclusion by playing on the 
merits of their respective causes, or they may suggest alternative 
premises from which to argue; and judicial precedents become part 
of the process of justification in so far as they lend themselves to be 
moulded, distinguished, extended or rejected. Even a ‘‘ binding ” 
authority is seldom inescapable. ‘<A good judge,” said Lord 
Wright, ‘is one who is master, not the slave, of his cases.” * The 
reasoning furnishes support for the conclusion and has been called 
the “logic of justification.” It should not be supposed that these 
two processes are mutually exclusive. They may go together, as 
when a provisional conclusion is tested by means of the case-by-case 
method. Perhaps, it is to this kind of situation that Professor 
Wisdom alludes in the course of his discussion of the case-by-case 
procedure: ‘‘It is a presenting and re-presenting of those features 
of the case which severally co-operate in favour of the conclusion, 
in favour of saying what the reasoner wishes said, in favour of 
calling the situation by the name by which he wishes to call it. 
The reasons are like the legs of a chair, not the links of a chain.” " 
Both processes are of significance, for both do extend the law. 
There is no doubt that the common law has grown, which is in- 
explicable on a purely syllogistic interpretation of the judicial 
method, because, on that theory, conclusions would always be 
implicit i in the premises. On the contrary, premises are constantly 
being developed, even created, to cover new situations. The very 


3 ' Logical Method and Law ’’ (1924) 10 Cornell L.Q. 17. 

4 Philadelphia Netionel Bank v. Price [1987] 3 All B.B. 901 at p. 897. 

51.0.1, Ltd. v. Shatwell [1964] 8 W.L-R. 980 af pp. 830-840. 

© Legal Essays and niet poner ey 70. To the same effect, Lindley LJ. ın 
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in Heap v. Ind [imo] 2 476 as 
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word ‘‘ new ” implies that there was nothing in the existing law to 
cover the precise situation. The inspiration for it may stem from 
surrounding examples or from policy considerations. Now, it may 
well be that decisions arrived at by surrounding examples outnumber 
those resting purely on policy. This is because, for one thing, 
judges, like others, prefer to be guided as far as possible* and, 
indeed, it is desirable that this should be so. Moreover, the force 
of example generated by available authority may be so powerful as 
to be virtually compelling. The present article, however, is devoted 
to outlining the importance of policy. The reasons for this are, 
first, that policy decisions are invariably the important ones. After 
making due allowance for development through analogy, it is true 
to say that much of legal adaptation results from policy considera- 
tions. As Holmes J. put it: “The very considerations which 
judges most rarely mention, and always with an apology, are the 
secret root from which the law draws all the juices of life. I mean, 
of course, considerations of what is expedient for the community 
concerned. Every important principle which is developed by Hti- 
gation is in fact and at bottom the result of more or less definitely 
understood views of public policy; most generally, to be sure, under 
our practice and traditions, the unconscious result of instinctive 
preferences and inarticulate convictions, but nonetheless traceable to 
views of public policy in the last analysis.’?* Secondly, policy con- 
siderations often direct the way in which the case-by-case method is 
applied; they serve as the “‘ inarticulate major premise,” 1° which 
guides the use of example and authority. In other words, the case- 
by-case method is but a part of the process of justification. An 
element of decision or assumption, however unperceived, underlies 
the view taken by a court of the scope of a rule and the classification 
of the facts to which it is applied. For no two fact-situations 
are ever alike and the perception of similarity is ultimately depen- 
dent on decision. The decisional element may be so small that it 
is negligible, as where the resemblance is obvious or when the judge 
has no strong feelings in the matter; but it is there. This leads to 
the third reason, namely, that if a judge does entertain strong 
feelings, an authority will have to be remarkably compelling before 
he will allow himself to be constrained by it against his inclination. 
“ If I thought that injustice has been done to him,” said Lindley 


s As to which, see Wright, ‘‘ Precedents’ (1048) 8 O.L.J. 144; Goodhart, 
Heseys in Jurisprudence and the Common Lew, p. 209. 

* The Common Law, pp. 83-86; Sets ot The Neture-of tke ee 
Process, PR. 10-11; Friedmann, Legal Theory, p. 405. 
Diplock LJ. 
compromise between compe religious and socio: views of the nature 
of marriage,'’ Godfrey v. Godfrey and Wall [1064] P. 987 at p. 802 (reversed 
on other grounds [1064] 8 W.L.R. 584). 

10 Per Holmes J. in Lochner v. U.S. (1905) 196 U.S. 45 at p. 74. 

11 Ses M. R. Cohen, “ Law and Scientific Method '’ in Jurisprudence in Action, 
pp. 125-126. 


remarked: ‘‘ The law of divorce today represents an uneasy 
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L.J., ‘“I should have found some method, I have no doubt, of 
getting rid of the technical objection.” = 

In this paper the term “‘ values ” will be given to those various 
considerations that shape the inclinations and provisional conclu- 
sions of courts. Before proceeding further a caution should be 
observed. Values do not enjoy unlimited play, for the “ texture ” 
of the law, the wealth or dearth of authority, may sometimes allow 
little room for discretion and at others a good deal.” Subject to 
this, an attempt will be made to outline with some illustrations an 
approach to the study of values and the significance of such a study. 
In the space that is available it will be possible only to touch on 
some matters of moment, while others will have to be left for more 
detailed treatment elsewhere. 


0 


Value-studies are not new and work has long been going on m 
America and on the Continent. To the late Roscoe Pound, perhaps, 
should be allotted pride of place. His life-long contention was that 
the task of the lawyer should be one of “‘ social engineering,” the 
aim of which is to construct as efficient a social structure as possible 
by satisfying the maximum of wants with the minimum of waste 
and friction.“ Since society abounds in competing interests, the 
task necessitates the ‘‘ balancing ” of such interests. This mete- 
phor, it is submitted with; respect, is misleading. ‘‘ Balancing ” or 
“ weighing ” or “‘ measuring ” any two or more things presupposes 
some standard or yardstick with reference to which they are gauged. 
What is important is the latter, and the whole notion of 
“ balancing ” interests is subordinate to the standard or yardstick 
of evaluation, namely, some ideal or value. Interests cannot be 
just ‘‘ balanced.” Only with reference to a given ideal is it possible 
to say that the upholding of this interest is more likely to achieve 
it than another; and if a different ideal were espoused the reverse 
might be the case. The “ weight ” of an interest varies according 
to the objective in view. The march of society is measured by the 
changing pattern of its ideals. It would be unfair.to Pound not to 
point out at this juncture. that he was well aware of the importance 
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of ideals **; the criticism touches the inadequate attention he 
appears to have paid to them in comparison with interests..** It 
is suggested that the initial concern of a value-study should be with 
individual cases and the manner in which the respective judges have 
viewed and evaluated the activities involved in them. Theorising 
about the function of law in society is useful only in proportion to 
one’s appreciation of how law actually operates therein, which 
makes it axiomatic that the foundation should be laid with actual 
decisions. From a series of cases it is possible to discern the yard- 
sticks which they use. There will, of course, be individual varia- 
tions and the trend of opinion will veer over the years. So the most 
that can ever be stated is in terms of tendencies. That, however, 
is no reason why such a study may not prove worth while. 

The principal standards of evaluation may tentatively be listed 
as follows: national and social safety, sanctity of the person and 
property, socia] welfare, justice, morality, convenience, international 
comity. These are large topics in themselves and an adequate 
demonstration of their influence on decisions will require more space 
than is available. The most that will be attempted is to draw on a 
few illustrations while pursuing the main theme and, even then, 
only so far as they are relevant to the contentions advanced. It 
should be noted particularly, in the first place, that a case may 
involve the use of one standard but not others, or a judge may not 
choose to take a possible standard into account. The list given 
above represents some at least of the criteria to which appeal is 
usually made. No judge should be pictured, even remotely, as 
measuring the activities in the dispute before him against each and 
every one of the above in turn. Secondly, when different standards 
of evaluation compete, the judge has to choose between them and 
it is by collatmg cases of this kind that it becomes possible to 
consider whether there is any hierarchy of ideals. As to this, the 
opinion is ventured that national and social safety override all other 
considerations, and that rights of the person generally ride superior 
to rights of property; beyond that the pattern is not hierarchical 
but kaleidoscopic. 

The choice between personal liberty and property may be con- 
sidered first with the aid of a few examples gathered from different 
parts of the law. No doubt this choice may sometimes present 
considerable difficulty, but all that is here suggested is that there 
is in the law as a whole a discernible tilt in favour of the former. 
One classic decision was that in Somersett’s Case." Somersett, a 
negro slave owned by a Virginian planter, escaped from the ship in 
which he and his master were travelling when it docked at an 
English port. His master sought to recover him. There was no 
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authority and there was no question of deciding according to some 
tule of law. Lord Mansfield made short work of the point, saying 
that slavery was so repugnant to English ideas that Somersett 
should go free. The priority accorded to liberty over property is 
clear. In Horwood v. Millar’s Timber and Trading Co. Ltd."* the 
court rejected as unreasonable a contract which would have reduced 
a person to a condition of virtual slavery; and, more recently, in 
Eastham v. Newcastle United Football Club Ltd.’* Wilberforce J. 
avoided a particular form of contract by which it was sought to 
operate the retention and transfer system of engaging professional 
footballers. In both cases the tribunals might have upheld the 
contracts in question by invoking the doctrine of the sanctity of 
contract. As it was, they found it as easy to invoke the doctrine of 
unreasonable restraint of trade to invalidate them. Hither doctrine 
could have been applied, and the question which was to be preferred 
did not rest on law. Again, there is the ancient rule that a husband 
can sue another for the loss of his wife’s consortium. Equality and 
justice would seem to demand that a wife be allowed a correspond- 
ing action in respect of her husband’s consortium. In Best v. 
Samuel Fow & Co. Ltd.™ the House of Lords reluctantly refused 
to give her one. The point is that the whole action is historically 
based on the idea that a husband owns his wife as a quasi-chattel 
and the court, notwithstanding the injustice, preferred to perpetuate 
an inequality rather than extend so antiquated and repugnant a 
rule. These instances reveal two things. (a) In none of them was 
the decision reached by the mechanical application of a rule: in the 
first there was no rule, in the next two the question was which of 
two possible doctrines should be invoked, in the last it was whether 
an existing rule should be extended. (b) They also reveal that a 
certain basic liberty of the person ranks superior to property and 
contract. 

The sanctity of property is nevertheless important in itself. 
Sometimes this is associated with personal liberty as in the famous 
old case of Entick v. Carrington,*! which emphasises that a “‘ general 
warrant ’’ is no justification for the seizure of private papers. 
Repercussions on personal liberty lurked in the background to this 
case. The plea of state necessity was brushed aside with the remark 
that ‘‘the common law does not understand that kind of reason- 
ing.” Respect for property for its own sake has given rise to the 
rule that there should be no deprivation without compensation. 
Att.Gen. V. De Keyser’s Royal Hotel Lid. shows that the 


18 [1917] 1 K.B. 808. 

19 [1964] Ch. 418; see also Nokss v. Doncaster Amalgamated Oollisries Ltd. 
1040) A.O. 1014. 

20 rees A.C. T16; see also Winchester v. Floming [1058] 1 Q.B. 950 (on 

[1958] 8 All B.B. 51). 

21 (1768) 10 Bt. . 1029. 
1920] A.C. 508; sse also Re Petition o Right [1 8 K.B. 649; Universities 
se IT ane O E esa woode [ ] Ch. 786. The same 


i 


Jury 1965 THE VALUE OF A VALUE-STUDY OF LAW 408 


prerogative power of the Crown to expropriate ‘property without 
compensation bows to a similar statutory power subject to compen- 
sation. The House of Lords could have decided either way, but 
they made their creative choice in pursuance of the ideal under 
review. 

Both personal and proprietary considerations give way to those 
of national and social safety. In Liversidge v. Anderson™ the 
question turned on the ambiguity of the words in Defence Regula- 
tion 18B, “‘ the Secretary of State has reasonable cause to believe ” 
that a person’s continued liberty was prejudicial to the safety of the 
realm. Did they import a subjective test in so far as the cause need 
only seem reasonable to the Home Secretary, or did they import 
an objective test in so far as it should also seem reasonable to the 
courts? The House of Lords by a majority adopted the subjective 
test and held that as long as the Home Secretary considered the 
cause to be reasonable, the courts would not inquire into its 
sufficiency. The Order itself had provided for appeal to a special 
committee, and one explanation of the decision might be that this 
provision implied that there should be no appeal to the courts. 
This, however, goes hardly far enough. For, it is to be noted that 
in his dissenting speech Lord Atkin was explicitly concerned to 
uphold individual liberty to the extent that he was not prepared to 
allow the courts to surrender their supervisory power in this way.** 
In contrast to this, the attitude of the majority is probably better 
explained on the ground that at the date when the situation arose, 
a most critical phase of the last war, the courts were not going to 
hamper the executive, and every consideration, including that of 
freedom from arbitrary arrest, was being made to yield to the 
national interest. When no such vital emergency prevails the 
courts will not readily surrender their power of review. So, in 
Ross-Clunis v. Papadopoullos™* the form of words “the commis- 
sioner shall satisfy himself,” which one suspects had been devised 
to avoid the Liversidge ambiguity, was nevertheless held by the 
Judicial Committee of the Privy Council to leave room for a court 
to inquire into the sufficiency of the grounds on which a com- 
missioner satisfies himself. All this is far from the mechanical 
application of law. A few years prior to the war, in 1984, the case 
of Elias v. Pasmore ** provided an interesting contrast to Entick v. 
Carrington.*" Here, the seizure by the police of political documents, 
not specified in the warrant and which they retained for the purpose 


applies to the destruction of , save where hostilities are actually in 
acre Barmah Oil Oo. ( Trading) Lid. v. Lord Advooste [1065] 
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™ Cf. Lord Shaw dissenting in Halliday's case (supra 

a5 [1058] 1 W.L.R. 546; seo also Reada V. Smith (1080) N.Z.L.B. 006. 

26 [1084] 2 K.B. 164, 
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of a prosecution, was upheld on grounds of state necessity. By 
1984, when the clouds were already gathering over the international 
scene and their shadow was reaching into this country in the form 
of subversive political organisations of a quasi-military character, a 
different issue from that of safeguarding the individual against high- 
handed executive action was involved, namely, the need to protect 
society against organisations which threatened its very existence. 
Little wonder that the court was then quite ready to entertain the 
argument of state necessity, so forcibly rejected in the earlier case," 
It is of interest to note that in 1986 Parliament had to pass the 
Public Order Act, perhaps the most drastic enactment in force, con- 
ferring extensive powers on the executive to deal with quasi-military 
organisations and their property. What was witnessed in 1984 was 
the judiciary reacting ahead of the legislature to the needs of the 
times. 

Social safety may be illustrated from another angle. As is well 
known, stringent precautions are observed before a person can be 
restrained on grounds of insanity. So, in R. v. Board of Control, 
eo p. Rutty ™ it was apparent from the evidence that a certain 
“ borderline high-grade mental defective” was not in the least 
harmful. To restrain her it was necessary, according to the statute, 
that she should have been “‘ found neglected.” The court placed a 
restrictive interpretation on the words and ordered her release. This 
was followed within a few months by Richardson v. L.C.C.,** where 
also the question was whether the person concerned had been 
“*found neglected’? within the meaning of the same statute. He 
was of a different stamp altogether, being a potential danger to 
others and a most demoralising influence. Clearly society needed 
protection against such a person and the court, alive to its respon- 
sibility, this time adopted a liberal construction of the words ‘‘ found 
neglected ’? and upheld his confinement. Rutty’s case was brushed 
aside with the remark that it should not be generalised. The dis- 
covery of a formal distinction between the two cases may provide 
a diverting intellectual exercise, but the true distinction, it is 
submitted, lies in the value-considerations underlying them. Then 
again, uncontrollable impulse and automatism have recently come 
to the forefront. The traditional doctrine is that no man should 
be accountable for uncontrolled, or involuntary, conduct.’! But 
this fails to cope with the social problem that arises in cases where 
the breakdown of control stems from conditions which are likely 
to recur, ¢.g., cerebral tumour. Society has to be protected against 


33 Bntick's case was distinguished on grounds which are by no means clear. 

9 [1056] 2 Q.B. 108. Bo also in the earlier case of R. v. Board of Control, 
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statute concerned. 
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recurrent outbreaks. It is this consideration that has led, on the 
one hand, to the development in criminal law that all such cases 
should be treated as cases of insanity so that sufferers can be isolated 
for appropriate treatment; and, on the other hand, to the emphasis 
laid in civil law on the need for such persons, who know of 
their propensities, to take due precautions in advance. Value- 
considerations are constantly giving the law new dimensions, as the 
defence of insanity bears witness. Lord Denning went so far as to 
say: ‘* The old notion that only the defence can raise a defence af 
insanity is now gone. The prosecution are entitled to raise it and 
it is their duty to do so rather than allow a dangerous person to 
be at large.” °° The state of the law did not warrant so sweeping 
a proposition as this, but the significant point is that statute has 
since taken a step in this very direction.” 

The manner in which the need to promote safety, public and 
private, has shaped the law can be illustrated in another way. At 
the present day when so many activities of life expose people to 
more dangers than formerly, it is increasingly necessary to empha- 
sise the importance of taking greater and greater precautions. The 
prevention of accidents, if possible, is undoubtedly preferable to 
awarding damages thereafter. While it is true that the courts only 
come into the picture after an accident has occurred, yet the 
aversion of people to legal action and the consequences of possible 
liability do induce them to take care not to involve themselves in 
litigation. By insisting on better standards of care as the condition 
of avoiding liability the courts can help to improve the prevailing 
standards. In this connection the concept of negligence is most 
useful, for it lends itself not only to the improvement of standards 
of careful behaviour, but also to their occasional relaxation.*4 For 
instance, the importance of raising the standard of care on the 
highway is beyond cavil. Accordingly, it has been held to be folly 
on the part of a motorist not to anticipate folly in others.** Again, 
it would seem that even the social interest in seeing that fires are 
put out quickly does not prevail over the social interest in the 
observance of traffic signals, so that a fire-engine driver, who ignored 
a signal in his haste to reach a fire, was held to have been negl- 
gent.?* . It is more urgent, from the point of view of social safety, 
33 Bratly v. Att.-Gen. for Northern Irelend [1968] A.C. 886 at p. 4IL See also 
© R. v. Kemp (1 1 Q.B. 809; Hill v. Bastar [1958] 1 Q.B. 877; R. v. 

Rassell [1064] 2 W.L.R. 581. 

Orimina] Procedure ity) Act, 1964, s. 6, in cases of murder. For the 

widening or ‘' affray ' in the social interest, see R. v. Button ard Swain [1065] 

9 W.L.E. 992 et p. 1007. 

H For a discussion of the considerations thet determine the issue of negligence, 
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3s L.P.T.B. v. Upson 9] A.C. 155; Lang v. L.T.E. [1960] 1 W.L.R. 1168. 
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that each fire-engine should continue to observe traffic signals than 
attempt to reach fires at all costs. In another case negligence was 
attributed to an omnibus driver even though, as the court admitted, 
it was impossible for him to adhere to a reasonable time-schedule 
and also to drive according to the state of the traffic.” As between 
employer and employee the courts have insisted on a high degree 
of care so as to ensure the safety of the latter. So it has been held 
that the adoption of a common practice in maintaining a safe 
system of work is not in itself sufficient **; and that if an employer 
is aware of a disability in an employee, which exposes him to the 
risk of a greater injury than might be sustained by one not afflicted 
in that way, the employer is bound to take extra care with regard 
to him.** Similarly it has now been held in another context that a 
public authority should anticipate the presence of unaccompanied 
blind persons in the streets and take appropriate measures to 
safeguard them.“ 

On the other hand, considerations other than that of safety may 
inspire a different attitude. For instance, although the highest 
standards of care should be forthcoming from the medical profession, 
there are factors which make it undesirable for the courts to take 
too strict a view of negligence. For one thing, to do so may inhibit 
initiative, which would not enure to social advantage; and, for 
another, the profession itself is so vigilant in maintaining the highest 
standards that there is no danger of these being lowered even if the 
courts were to take a relaxed view.‘’ Again, in a case where per- 
sonal danger was not involved, it was said of local authorities that 
the variety of their activities and their limited financial resources 
should “lead to the application of a somewhat less exacting 
standard than ‘ordinarily prevails.” © i 

The foregoing examples reveal not only the manner in which 
values shape the law, but also that there is a detectable priority at 
least as between considerations of public safety, sanctity of the 
person and property in that order. Beyond this no hierarchy is 
discernible. It is difficult, for instance, to predict in any given 
case whether property rights or social welfare will be preferred.” 
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38 Gavenagh v. Ulster Woaving Co. Lid. J] A.O. 145, Quite apari from 
safety considerations, it has been held tin b ı which is a matter 
of publio concam, the adoption of « followed by all bankers in His 
country was still not good aie ds Bank Lid. v. Savory [1988] A 
201; Ca Oo. Y. Britwh Cims Oo. Ltd. (1008) LKB. A 

39 Pans y. B.O. le OA 

py en Y London Mioatnioity D osrd [1964] 8 W.L.B. 479. 


-41 These opposing conelderesitna may account for the contrast in Phra ob Oe, 


Cassidy V. M.O.B. [3961] A K.D; B49, end Boe v. 0l 
on w see the comments of LJ. Yaa a judge in both cases: 
e Law ave D Community ’’ is Pab ha 

43 Per Lord in Hast Suffolk Rivers Catchment Board v. Kont [1041] 
A.O. 74 at pp. 05-06. 

43 Bee the remark of Holmes J. in Pennsyleenia Coal Co, v. Mahon 260 


- U.S. 808 at p. 415, quoted in Belfast Corp. v. O.D. Cers Lid. J] ALO. 
400 at p. 519. ; 


Jory 1965 THE VALUE OF A VALUE-STUDY OF LAW 407 


The dividing line is not fixable, because the attitude of the courts 
tends to shift. The concept of “ quasi-judicial,” which lets in ' 
judicial control of administrative action, has narrowed over the 
years “*; and the traditional insistence, when interpreting statutes 
conferring powers, that interference with private rights is only to be 
countenanced if it is the inevitable concomitant of the exercise of the 
power in question,“* has occasionally been forgotten in the social 
interest.** The old attitude that taxing statutes should be strictly 
construed and that evasion would be regarded benevolently, has 
been modified through the recognition of the social need for taxa- 
tion.’ The law of nuisance calls for a constant reappraisal of 
individual and social interests.“* Similar difficulties arise in assign- 
ing priorities between the other ideals that were mentioned. 

One important reason for these difficulties lies in the pervasive 
part played by the ideal of justice. In Aristotelian terms this has 
two aspects, distributive and corrective, the former requiring equal 
distribution among equals and unequal distribution among unequals, 
the latter requiring the redress of inequality produced by activities, 
e.g., wrongdomng.** Despite objection to the vagueness of these 
propositions, the need to ensure that “‘ justice ” is done according 
to law is the constant concern of the courts, and this is the factor 
that accounts for much of the difficulty. To begin with, it might be 
observed that considerations of distributive and corrective justice 
may sometimes be opposed to each other. Thus, it is an exaggerated 
form of distributive justice that underlies the doctrine of stare 
decisis, namely, the desire to secure uniform treatment for all. On 
the other hand, corrective justice may demand in individual in- 
stances that obstructive precedents be rejected. ‘‘ Certainty in 
law,’? as Maitland has said, “must not become certainty of 
injustice.” ®© This opposition between the two aspects of justice 
can never be finally resolved, which makes it impossible to predict 
when and in what circumstances precedents are likely to be over- 
thrown, Again, it is distributive justice that demands that there 
4 R. v. Electricity Commissioners [1924] 1 K.B. 171; ef. Franklin v. M.O.T. 

á 0P. J A.O. 87. 
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should be an equal distribution of burdens as of benefits. It was on 
this basis that the House of Lords in Roberts v. Hopwood" 
invalidated a welfare scheme introduced by a local authority, since, 
as they said, the financial burden of this sort of venture should not 
be made to fall upon one section of the community only. Even in 
more recent years, when the courts have shown themselves to be 
more socially minded than they were, they remain reluctant to 
infringe this canon of distributive justice." 

More important still is the age-old judicial tradition of main- 
taining an even balance of forces so as to prevent an abuse of power 
by any one group or person at the expense of another. When in the 
past the monarch, by virtue of the prerogative, sought to oppress 
the subject, the judiciary came to the rescue of the latter. Today, 
after the evolution of representative and responsible government, 
there is no longer the same menace to the individual, though when 
occasion arises the courts will intervene on his behalt. The attitude 
has accordingly changed to an appreciation of the fact that govern- 
ment is not out to oppress and that it has an enormously difficult 
task to perform. The courts, therefore, no longer consider them- 
selves the watch-dogs on government, but are ready to assist it. 
The more closely knit society becomes, the more its cohesion has to 
be considered, which means that the courts are increasingly ready 
to apply ‘social ” yardsticks of evaluation in preference to 
“ individual ” yardsticks.” 

Another demonstration of the judiciary siding with the party at 
a disadvantage is to be found in the sphere of employment. In the 
past there was no equality between employer and employee. In 
bargaining the former had the advantage of being able to wield the 
threat of unemployment im order to dictate harsh and unconscion- 
able terms. The employee did not lack the support of the courts. 
For example, Scrutton L.J. once said: ‘It is now well established 
that the courts will view restraints of trade which are imposed 
between equal contracting parties for the purpose of avoiding undue 
competition and carrying on trade without excessive fluctuations 
and uncertainties with more favour than they will regard contracts 
between master and servant in unequal positions of bargaining.” “ 
In other ways, too, the courts have come to the rescue of the 
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workman. Thus, in Smith v. Baker"! the House of Lords virtually 

eliminated the defence of consent to an action by an employes 

against his employer, at least when there has been a breach of some 
duty by the employer himself**; in Paris v. Stepney Borough 

Council *" it placed the employer under a duty to take measures 

suited to the known frailties of the individual workman; and statu- 

tory provisions for the safety of workmen are generally construed 
strictly against employers.‘* As is well known, the inequality in the 
bargaining position was redressed by the development of trade 
unions and, concomitantly with this, statutory duties of employers 
have multiplied apace. It might even be thought that it is now the 
employers, if anyone, who are at a disadvantage, which may be the 
reason why the courts have recently tended to lean in their favour.** 

Although the growth of trade unions has largely redressed the 
unequal bargaining position between employer and employee, the 
workman is now at the mercy of his union. He is still not free to 
negotiate his own bargain, since its terms will have been settled 
between his union and the employer.*® Of greater moment is the 
fact that a union can, by bringing pressure to bear on an employer, 
deprive a workman of his livelihood. In this situation the courts, 
faithful to their traditional role, have tried in a number of cases 
to rescue the individual. One of the latest is Rookes v. Barnard," 
on which many political and academic teeth have been sharpened. 

The plaintiff had quarrelled with his union and was dismissed. by his 

employers, who succumbed to the threat of the union that they 

would order their other members to stop working in breach of their 
contracts. In the action by the plaintiff against the defendants, 
representing the union, the House of Lords found for the plaintiff 
notwithstanding the Trade Disputes Act, 1906, All that need here 
be pointed out is, first, that a reading of the speeches in the House 
of Lords will reveal how their lordships discovered a loophole m the 

Act; and, secondly, that it is to be noted that the judges of the 

Court of Appeal and of the House of Lords came to opposite 

conclusions. Their respective interpretations of the law differed. It 
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is difficult to assert with confidence that any particular value or 
set of values underlies a decision such as this where there is a 
difference of opinion among the judges and where, in any case, the 
values, whatever they may be, are not made explicit. But as 
against allegations of class-bias, anti-trade unionism and the like 
it is suggested that a sense of distributive justice is at least as 
likely an explanation. For this reason, if for no other, the decision 
is unhesitatingly applauded.“ 

Finally, some allusion may be made to another sphere in which 
the courts have endeavoured to preserve distributive equality. The 
public are at a disadvantage as against commercial undertakings 
when contracts are in “ standard form.” There is no freedom of 
contract here; and one has either to accept the terms as set out on 
the form or do without the particular service. Such a position lends 
itself to abuse and, although the courts can do little once the 
customer has appended his signature to the document, yet they have 
striven to give such relief as they can.” 

The examples thus briefly reviewed merely hint at the importance 
of values. They are the life-blood of the law, which is why it is 
urged that a study of values and-of formal law should be 
complementary. 


wW 


Some of the implications of a value-oriented approach may now be 
considered. The first and most obvious result is that it will lead to 
a narrowing of the cleavage that at present exists between “ law in 
books ” and “‘ law in action ” by inducing an appreciation of law as 
a living social phenomenon.“ 

Secondly, the view still current in many quarters that judges 
have no business to do anything other than just apply the law * 
is seen to be misconceived. The very nature of the judicial process 
imports choice and discretion which, as has been pointed out, are 
guided by value-considerations. The idea that judges represent, as 


61 In the still more recent oase of J. T. Stratfard d Son Ltd. v. In 964 
2 W.L.R. 1008, Rookes v. Barnard (supra) wes distingmshed by the Oo 
of A , but the House of Lords in turn reversed the Court of Appeal 


1s fo be noted that in Stratford's oase there was no question of an individual 
being victimised by a union. In the comments that have already appeared on 
Rookes's case the ee ane Gat ies ae 
as the values which reflect: seo Hamson [1961] 0.L.J, 189; [1964] O.L.J. 
169; Thompson (1963) 41 Can.B.R. 167; Wedderburn (1061) 4 M.L.B. 872; 


25 
fadin dwal in Hnglish Law; hideous [1964] 8 8ol.Q. 198; Frank [1964] J.B.L. 
(1964) 


108 8.J. 105; Fri (1064) 114 L.J. 667; Anon. (1064) 285 L.T. 568. 

* By evolving the doctrine of notice, the fundamental term and, ibly, the 
doctrine of reasonableness. The contra proferentem rule, though biler in origin, 
is also a useful device. The position is now under government review. 

“ For a vigorous castigetiion of the legalistic attitude of mind, ses Shklar, 
Legalism, passim. ; 

45 e.g., Hill v. Aldershot Corporation [1963] 1 K.B. 959 at pp. 263-204. 


Jory 1965 THE VALUE OF A VALUE-STUDY OF LAW 411 


it were, the blindfold figure of justice, brooding impersonally over a 
machine, is an illusion that pleases because it fosters public con- 
fidence. Indeed, it is for this very reason that that illusion is so 
sedulously preserved. The truth, however, appears to be that the 
legal machine works pretty much as the judges make it work, and in 
order to do so in a socially acceptable way they have to keep their 
eyes open and their fingers on every thread of the social pulse.** 
The magnitude of such a task and the responsibility attaching to it 
call for a very great deal of confidence to be reposed in the judiciary 
as well as admiration for the way in which generations of judges have 
contrived to keep the common law on an even keel during its 
unbroken passage through the centuries. The discipline of the law is 
of a special kind. It combines precision with creativeness, being 
neither wholly mechanical nor haphazard. Before leaving this point 
it is worth alluding to the exasperation that is often voiced at the 
allegedly narrow and unhelpful attitude of judges when interpreting 
statutes. The charge is not altogether true, but, in any case, if a 
more liberal attitude is desired, then the need for judicial 
creativeness is thereby automatically conceded. 

Thirdly, a study of values gives new meaning to the conception 
of judicial impersonality. To a very large extent, namely, in all 
cases where a judge is content to be guided by authority and 
example, the personal element is minimal. But, as pointed out 
earlier, underlying even this process some measure of choice is 
present, which becomes increasingly obvious when the question is 
one of evaluating interests and choosing the appropriate standard of 
evaluation. It was Cardozo C.J. who spoke of ‘‘ other forces, the 
likes and the dislikes, the predilections and the prejudices, the 
complex of instincts and emotions and habits and convictions, which 
make the man, whether he be litigant or judge.”?*’ This raises a 
point of the utmost importance. As long as it is thought that judges 
are merely mechanical appliers of the law, good or bad, then it is 
only right that they should be immune from criticism. Indeed, one 
reason why the judiciary has preserved its aloofness may be the 
popular belief in the mechanical nature of the judicial process. 
Another reason is the judges’ refusal to enter into areas which 
obviously involve policy considerations. But once it is appreciated 
that, behind the outward appearance, policy and discretion, however 
small, are an inseparable part of the judicial process, then the 
judiciary would appear to be open to comment and attack.** This 
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is a question that is likely to attract increasing attention, which 
makes it important that there should be no misconceptions about the 
nature of the process under review. There is, however, a point that 
ought not to be overlooked, which is that the ideals which are used 
as criteria of evaluation are to a large extent impersonal. It is true 
that a personal] element does enter into their selection and employ- 
ment, but it is not a capricious one; value-judgments are formed 
as objectively as possible. Impersonality thus becomes a matter of 
degree. There is a difference between deciding an unprovided case 
with a reference to one’s opinion as to current trends and with 
reference to one’s private likes and dislikes. It is hinted, for 
instance, that judges sometimes betray class-bias. Whatever truth, 
if any, there might be in such a charge with regard to certain 
individuals, a study of judicial values, it is believed, will show 
that it is quite untrue in the main. As stated by a contemporary 
American judge: “It is not the duty of judges to express their 
personal attitudes on such issues, deep as their individual convictions 
may be. The opposite is the truth: it is their duty not to act on 
merely personal views.” *° The true basis, one suspects, of the charge, 
which is invariably of socialist origin, is not that the judges have 
displayed class bias, but that they have not displayed a socialist 
bias. It might be noted further, (a) that it is unlikely for this 
reason that inquiries, such as those of the American Realists, into 
the psychology, background, schooling, health, wealth, etc., of 
individual judges will prove particularly helpful. Such factors do 
undoubtedly affect the sub-conscious element, but this is less influen- 
tial than the conscious. (b) Kelsen and the Scandinavian Realists 
deny the possibility of creating a science of axiology. This may well 
be, but the fact that a precise “‘ science’? cannot be constructed 
does not detract from the importance of value-study. 

Fourthly, judicial independence means that governmental ideals 
are not used as the sole criteria of evaluation. Judges measure 
governmental activities alongside others according to yardsticks of 
their own choosing.’® It is in this respect at least that a distinction 
is to be found between so-called ‘‘totalitarian’’ and ‘‘free’’ 
societies. In the former the judges are expected to reflect the values 
of the executive. In the latter executive values are measured 
alongside others according to standards selected by the judges.” 
Moreover, a great feature is the manner in which judges can switch, 
overnight if need be, to official values, for example at a time of 
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crisis. Whenever a country is in the course of evolving a set of 
values and of winning acceptance of them, judicial independence 
dare not be allowed beyond a certain point, which is why politically 
immature and emergent societies, e.g., Ghana and South Africa, 
incline towards totalitarianism.’!* 

Fifthly, a study of values will also lay the foundation for 
speculation about the nature of law. It leads to a prescriptive 
conception of law as consisting mainly of regulations of how people 
ought to behave so that the ends of the law may be realised. 
Ideals necessarily import the idea of “ ought.” Lord Wright said 
of law that “its purpose is to regulate man’s conduct in relation 
to external things and persons, not merely to describe and explain 
what happens in fact.” (a) The problem of distinguishing for 
practical purposes between the legal and moral “ ought ” presents 
no difficulty. An ‘‘ ought ” is identifiable as “‘ legal ” with reference 
to the factors which regulate the use of the word “law” in any 
given system (in this country, statute, precedent and immemorial 
custom). An ‘‘ ought ” embodied in any of these is “ law,” other- 
wise it is not “law” whatever else it may be. (b) There are 
two overlapping conceptions of law, one as prescriptive of behaviour 
and the other as the sum total of social organisation, ie., legal 
system. For example, the question of a client, anxious to do the 
right thing, ‘‘ What is the law about this? ” presupposes a prescrip- 
tive concept; such phrases as “rule of law ” presuppose a concept 
of legal system. A value-oriented approach would make the pre- 
scriptive concept the inner core of any concept of legal system, 
since the whole apparatus for making the prescriptions work consists 
of “ oughts.”” The punishment of a murderer, for instance, depends 
on the observance by many officials of what each of them ought to 
do with regard to him from arrest to penalty. 

Siwthly, the idea of “ought” is also a convenient point of 
departure for a study of theories of law. Among formal theories, 
i.e., those dealing with the form and structure of “ oughts,’’ the 
Austinian concept of law as ‘‘ command ” only reflects the impera- 
tive form of expression given to an “ought”: “you must not 
murder ” is no more than a forceful way of saying “ you ought not to 
murder.” Kelsen traces the validity of the whole of a legal system 
through a hierarchy of ‘‘ ought”? propositions to a fundamental 
“ ought,” which he calls the Grundnorm. So when he claims to 
expel values from his theory, he seeks only to present an abstract 
picture of the structure without reference to the factors that deter- 
mine the content of its component propositions and the factors 
involved in its working. Among material, ag opposed to formal, 
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theories, the Historical School seeks to elucidate such factors of 
the past as have moulded the content of contemporary “ oughts’’; 
the Economic School seeks to discover their content in economic 
ideals, while the Sociological School is directly concerned with values 
of every description. By contrast, the American Realists have 
attempted, it is submitted without success, to dispense with the 
“ ought,” but they do shed light on the factors that govern judicial 
discretion.” The Natural lawyers, of course, have always been 
occupied with ideals. The importance of the “ ought ” to them 
needs no stress. 

Seventhly, one result of a value-oriented approach sai be to 
rehabilitate the study of legal concepts. These would be examined 
with reference to the use that is made of them by courts in their 
endeavour to realise the ideals of the law, and such analysis might 
help to improve their efficiency for this purpose. Conceptual analysis 
is in disfavour in some quarters chiefly, one suspects, because 
of misconceptions about the meaning of “ analytical jurisprudence.” 
What appears to be overlooked is that “ analytical ” connotes a 
method, not some “‘ thing ’’; one may analyse formally, function- 
ally, historically, etc. If the protest is against the mere formal 
analysis of concepts, much might be said in support. But why 
should the rejection of formal analysis of concepts carry with it 
every other type of analysis? Much harm is done by deducing 
the nature of concepts from some postulated concept of law if m 
fact the picture of concepts so derived bears little relation to the 
way in which they are actually used by the courts.. It would 
amount to the Begriffsjurisprudens that was justly derided by 
Thering."* Analysis on a value-basis, on the other hand, will reveal 
that concepts are not necessarily fixed, but have a shifting content 
because they are used to effectuate policies in different contexts. 

Finally, what light, it may be asked, would a value-oriented 
approach shed on the current controversy between Positivists and 
Naturalists as to the relation between law and morality? '™* The 
concluding portion of this article will be devoted to an outline of 
the answer. 


IV 
The Positivists insist that a sharp line be drawn between what ‘“‘ is 
law”? and what morally “‘ ought to be law,” the Naturalists deny 
that any such separation can be effected. A value-approach might 
13 Among Scandinavian Realists, Olivecrona for one would scceps the idea of law 
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help, first, by clarifying and narrowing the area of dispute. It will 
have shown that the law that “‘is’’ consists largely of “ ought” 
propositions, which, it is thought, no Positivist should deny. What 
they would say is that an “‘ ought’ becomes “law”? only when 
it passes through some medium capable of impressing upon it the 
rubber-stamp ‘‘law,” i.e., formal validity. The law-constitutive 
media in this country are statute, precedent and immemorial custom. 
Accordingly, without undermining their position, the Positivists 
may admit the part played by ethical and other factors in shaping 
the content of the ‘‘ oughts.’? They are faced, however, with the 
important point that it is not possible to abstract the study of what 
“is” law from historical, functional and ethical factors, which 
inevitably import considerations of what law ought to be. The 
analysis of the judicial process, for instance, reveals the extent to 
which the application of the existing law is dictated by ideas of 
what ought to be. So the Positivist separation of the “‘is’’ from 
the ‘ ought ” comes in the end to this: it is confined to the means 
of identifying “‘ law”? at any given moment, i.e., to the criteria of 
validity. Every community has come to accept some medium 
as apt to impart the quality of “law ” to whatever passes through 
it. Even an immoral “ ought” would, on this view, be “law ” 
as long as it satisfies this formal test of validity. The reasons for 
excluding ethical considerations from the criterion of validity are: 
(a) the practical necessity of being able to identify “law”? pre- 
cisely at any given moment. (b) The process of reasoning and 
argument differs in relation to what “is law ’’ and what “‘ ought to 
be law,” ¢.g., in proving, applying or distinguishing it. (c) The 
separation between the legal and moral “‘ ought ” will enable the 
latter to serve as a standard by which to criticise the former. This 
is not quite as strong a point as might appear, since even on a 
Naturalist view there would remain some gap between law and 
morality, which would enable the latter to serve as a standard 
for the former. 

The core of the Naturalist case is that a rigid separation between 
what “is law ” and what ‘‘ ought to be law ” is not possible; the law 
is what it ought to be according to certain moral requirements, else 
fidelity to law will disappear. They are far from asserting that every- 
thing is “law ’? which morally ought to be and, as just stated, they 
do concede the need for some gap between the two.'* Hence no pro- 
position becomes “law”? until it has filtered through the formal 
medium on which the Positivists lay such streas, but in addition it 
has also to satisfy a minimum moral test. To them the criterion of 
validity is two-fold: formal and material (moral). Being moral alone 
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is insufficient to make a proposition “law,’’ nor is formal promulga- 
tion sufficient in itself. In this way it is sought, on the one hand, to 
exclude everything which is moral from being thought to be “‘ law ” 
automatically and, on the other, to ensure that nothing which violates 
the minimum morality becomes “ law.” So the Positivist-Naturalist 
dispute reduces itself to this: is the criterion of identification 
(validity) simply a formal medium of enactment or ewpresston, or 
does it also incorporate a minimum moral content? The issue 
becomes manifest, not in the case of a moral precept, but an immoral 
one. The Positivists would accept such a precept as “‘law” as 
long as it satisfies their formal test; the Naturalists would not. The 
latter are confronted by two questions: first, whose moral sense is 
to be decisive? And, secondly, do they contend that a minimum 
moral content is in fact part of the criterion of validity, or that 
such ought to be the case? 

With regard to the first question, it is clear (a) that the moral 
sense of the community at large cannot possibly be helpful. For, 
quite apart from the practical difficulties of consulting communal 
opinion as and when issues arise, it is most unlikely that there will 
ever be agreement on any issue of the sort that gives rise to 
difficulty. (b) Nor could it be the moral sense of legislators, for 
the raison d’tire of the Naturalist case is the need to protect people 
from the immoral values of legislators. What remains is thus (c) the 
moral sense of the judges. It is they who are mainly concerned 
with identifying “‘law’’ in order to apply it and it is before them 
that the conformity of individual behaviour to legal prescription 
falls to be tested. It follows that a great deal of confidence would 
have to be reposed in the judges; and it follows also that they 
would have to be independent in the sense previously described. 
In totalitarian societies such a restraint on the immorality of legis- 
lators is the very thing which the judiciary may not exercise. 
Since it is unquestionably the evils of such societies which Naturalists 
are most anxious to combat, it would seem that it is in them 
that their contention is destined to prove most fruitless. 

The second question whether a minimum moral content in the 
criterion of validity represents what is now the position, or what 
ought to be the position, also presents uncertainties. The assertion 
that such is the case can only be established by showing that a pro- 
position, formally expressed, has nevertheless been held not to be 
law because of its immorality. The evidence is weak. Attention 
has been directed to certain post-war decisions of West German 
courts, which had to consider the validity of immoral enactments 
passed under the Nazi régime. These are inconclusive,’ but even 
assuming that the courts had held the Nazi enactments to be 
invalid on this ground, that would only show that subsequent 
1T Pappé, “On the Validity of Judicial Decisions in the Nexi Hra'’ (1960) 28 
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tribunals may invalidate immoral enactments retrospectively. This 
would no doubt go some way towards establishing the Naturalist 
point, but goes hardly far enough for practical purposes. The need 
is to safeguard people from the immoral dictates of legislators by 
providing some means whereby judges might hold these invalid 
at the time and not after respect for morality has been secured 
by other means. How this is to be achieved is another matter. 
For as long as ‘clubs are trumps,” ™* an independent judge will 
receive short shrift. 

If, on the other hand, it is argued that a minimum moral 
content ought to be incorporated into the criterion of validity, 
the problem is how such a contention could win acceptance. The 
first difficulty is that Naturalists have not yet been able to agree 
on a minimum moral] content for law," the second is that of 
persuading the courts to adopt it. The following are two ways 
of constructing a basic morality for law. The Positivists, as was 
seen, are content to seek the criterion of validity no further than 
the formal medium of expression, which may vary from country 
to country. But, it might be asked, why was a particular medium 
accepted in the first place? Was ib not because it was expected to 
guarantee some moral requirement? Thus, in 1689 the Crown in 
Parliament was accepted as a law-constitutive medium in super- 
session to the prerogative in order to prevent future arbitrary and 
immoral] legislation by the king. It may become possible in this 
way to posit a minimum morality representing, as it were, the 
highest common factor.*® The difficulty, however, is that the 
initial acceptance of some criterion of validity on the understanding 
that it should guarantee a minimum morality does not of itself 
ensure its continued acceptance on that basis. In other words, 
what has to be shown is that judges today still adhere to the moral 
basis of their predecessors’ acceptance of the criterion, and, as 
Pointed out, so long as they now enforce as “‘law’’ that which 
violates the original morality, the question whether what they do 
should be dignified by that appellation or not is of little moment. 

An alternative possibility is that of discovering inherent limita- 
tions on legislative competence in the socio-moral factors underlying 
the acceptance in different countries of their respective criteria of 
validity. Such a basis might have some chance of acceptance by 
their various judiciaries. Had the judges of the Appellate 
Division in South Africa taken this line in 1957 they might have 
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gone further then they did. In fact, the court, proceeding on a 
Positivist line, eventually upheld a statute affecting the voting 
rights of a section of the community after the Government, by 
political manoeuvring, had managed to comply with the wording 
of the ‘‘ entrenched clauses ’’ of the South Africa Act, 1909, which 
. required that such legislation should be passed in a certain special 
way." If the court had taken account of the factors underlying the 
“ entrenchment,” it could have unearthed some sort of a 
“ fundamental law ” in the form of a compact between the original 
communities that were formed into the Union."? Attractive as this 
may appear, there are objections. In the first place, this kind of 
moral basis might fetter the law unduly to the conditions of a 
bygone age and prevent its adaptation to social change. Secondly, 
differences of opinion are bound to arise as to the socio-moral 
basis of a given formal criterion of validity. Thirdly, some 
criteria of validity may have no discoverable socio-moral basis. 
By and large, therefore, it would seem that the case for incor- 
porating a moral element into the criterion of identifying a 
particular precept as “‘law’’ is as yet too unsure and impracticable 
to be acceptable. Moral factors do lead to eventual changes in the 
formal criteria of validity. The mora] leaning in Man has shaped 
and continues to shape his systems of law, influencing even the 
very acceptance of some at least of their formal criteria of validity. 
It is accordingly submitted that the Positivist and Naturalist 
contentions are both appropriate in two different contexts of the 
use of the word “‘ law.” One context is concerned with identifying 
that which is “law” at any given moment, What is needed is a 
concept of an instantaneous cross-section, as it were, of “what 
law is? at the given moment; for which utilitarian purpose there 
is force in the insistence of Positivists on purely formal criteria 
of validity. All their concepts result in the end to no more than 
this. The other use of the word “law ” is in the context of con- 
tinuity; and when a system is regarded as a developing social institu- 
tion, extending purposefully in time, considerations of continuance, 
which import values and morality, become an inescapable part of 
“what law is” in such a time-context, The Naturalist position 
is then the more satisfactory of the two. The writings of jurists 
appear to bear out this distinction. Thus, even those Positivists 
who proffer concepts of “legal system ” are only providing, at 
most, continuing means of identifying ‘‘law’’ from moment to 
moment. What is significant is that they promptly take refuge in 
the need for clearly identifying particular rules as “law ” at any 
given point of time whenever they seek to justify the exclusion of 
81 Collins v. Menister of the Interior, 1957 (1) S.A. 552 (A.D.), Schreiner J.A. 
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morality from their concepts, Professor Hart, for example, conceives 
of ‘‘ legal system ” as the union of duties, t.¢., prescriptions of con- 
duct, and powers, which relate to their identification, creation, 
change and application.” Of these latter especial emphasis is laid on 
the acceptance of some “ rule of recognition ” which is used ‘‘ for the 
identification of primary rules of obligation.” * Yet, when dis- 
cussing ‘Laws and Morals ” he concerns himself with promoting 
“ clarity and honesty in the formulation of the theoretical and 
moral issues raised by the existence of particular laws which were 
morally iniquitous but were enacted in proper form, clear in mean- 
ing, and satisfied all the acknowledged criteria of validity of a 
system.” He continues that the theorist, official or citizen, who 
has to apply or obey such rules, ‘‘ could only be confused by an 
invitation to refuse the title of ‘law’ or ‘valid’ to them. ... 
Simpler, more candid resources were available, which would bring 
into focus far better, every relevant intellectual and moral con- 
sideration: we should say, ‘ This is law; but it is too iniquitous to 
be applied or obeyed.’’’** It is evident from these passages and, 
indeed, from other parts of his book that notwithstanding his pre- 
occupation with ‘‘ legal system,” which is a concept of continuity, 
he shifts over to the identification of particular precepts as “‘ law.” 
When, on the other hand, Naturalists talk of “‘law,’’ they invariably 
fasten on factors that make for continuity. This is abundantly clear, 
for example, in Professor Fuller’s treatment of what he calls the 
“inner ” morality of law. To him “‘ law’? is “the enterprise of 
subjecting human conduct to the governance of rules.” * As he 
has shown, a system of regulating human behaviour cannot persist 
as a system unless the desiderata of “‘inner’’? morality are 
present." Thus, ‘without the requirement of generality there 
would be no social cohesion; nor could people be expected to 
conform to prescriptive patterns of behaviour unless these are pub- 
lished, prospective, intelligible, unself-contradictory and possible. 
Without a large measure of constancy in time there would be no 
continuity and the system, as a system, would fall apart. Lastly, 
unless there is congruence between declared rules and their transla- 
tion into official action, the whole apparatus of rules would become 
meaningless, All these are essential to the phenomenon of endurance. 
It is also indicative that Professor Fuller does not pronounce on the 
validity of an immoral enactment, such as Herod’s order for the 
massacre of the innocents, but directs attention to the question 
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whether “ history does in fact afford significant examples of régimes 
that have combined a faithful adherence to the internal morality 
of law with brutal indifference to justice and human welfare.” ** 
This at least shows that he is talking of the persistence of systems 
rather than of individual enactments as ‘“‘law’’ at any given 
moment. 

In brief, for the immediate purpose of identifying this or that 
Tule as “law,” Positivist concepts of “legal system ” are unneces- 
sary for they seek to accomplish too much; for the purpose of 
portraying a system extending in time they accomplish too little. 
Natural Law concepts, for their part, are either unnecessary or 
futile for the former purpose, but are meaningful for the latter. 
Each end of this conceptual scale gets out of focus when viewed 
from the other; to get both into focus, not some intermediate 
position, but a wholly new perspective is required. To this end 
the Positivist-Naturalist dichotomy is quite unsuited; in other words, 
it is outmoded. For clarifying the issues, for imparting a temporal 
slant to the whole question and, above all, for experimenting along 
the suggested line, might not a value-oriented approach be worth 
while? *° i 
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POLICE DISCRETION NOT TO PROSECUTE 
JUVENILES 


Crime prevention is high among the aims of a scientific penal policy. 
“ The primary object of an efficient Police,” the origimal instructiona 
to the Metropolitan Police ran, “‘is prevention of crime .. .” 1! and 
the Willink Commission on the Police in 1962 accepted the primacy 
of that object.” The Government White Paper, The War Against 
Crime in England and Wales 1959-64,? draws attention‘ to the 
importance of increased knowledge, particularly as regards juvenile 
crime, in the furtherance of crime prevention. Despondency over 
the 26-2 per cent. increase in robberies in the London area for the 
year 1961 led the Metropolitan Police Commissioner to consult with 
banks and other commercial firms on ways to combat the increase.* 
Of special concern was the serious increase in robberies of cash in 
transit: that demanded immediate attention. In his 1961 Report the 
Metropolitan Police Commissioner took pains to emphasise factors 
that contributed to the prevention of crime.* He listed the adequate 
patrolling of police beats, better attention being paid to the pro- 
tection of property, the giving of advice and information to 
householders and others to make them security-minded, and the 
contro] of dramatic representations in the communications media of 
violence, crime and other anti-social behaviour.’ Crime prevention 
is not only a government policy; it is also a basic tenet of police 
work, Furthermore, it has been responsible for the introduction of 
specific police programmes aimed both at denying the criminal the 
opportunity for crime and at securing the public’s co-operation to 
that end. 

But, as both the Government White Paper and the Metropolitan 
Commissioner’s Report realise, a policy of crime prevention must 
aim at something more than a simple communication to householders, 
car owners and the owners of firms of the need to take more care of 
their property. It extends to something more than the handing 
out on the busy shopping thoroughfare of leaflets on household and 
property security, leaflets of the ‘‘ Don’t-forget-to-cancel-the-milk- 
and-the-newspapers-when-you-go-on-holiday ” type. A vital part of 
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any crime prevention policy must be a study of why criminals 
become criminals. The majority of citizens do not manifest any 
serious criminal propensities. There is something different about 
those who do and it is not unreasonable for people to try and find out 
why some boys and girls, some men and women go wrong and, on 
the basis of their discoveries, to try to provide the antidote to 
whatever malaise it is that produces the criminal. Preventative work, 
in brief, must incorporate the study of the criminal himself. 

It is only natural that such a study should be substantially 
devoted to tracing the roots of juvenile crime. The picture revealed 
by criminal statistics justifies the emphasis: ‘“‘ The extent of delin- 
quency in this country and many other countries is a disgrace to our 
modern age.” * The disgrace lies in the fact that the proportion of 
indictable offences committed by juveniles is staggeringly high. And 
it is likely to remain at that level for there is little sign of a more 
favourable trend. 

The Royal Commission which was set up by the Government in 
the spring of 1964 with a mandate to subject to detailed examination 
the philosophy of the entire penal system ° is to be asked to give 
priority of consideration to offenders under the age of twenty-one 
and the treatment they receive. The reason is simple. A high 
proportion of adult criminals have been juvenile delinquents. So 
any improvement that can be achieved in the handling of the young 
‘offender will be of value in the war against adult crime as well as in 
the war against juvenile delinquency. 

Police decisions not to bring criminal proceedings against juvenile 
offenders can be understood as part of a policy of crime prevention. 
Some criminological opinion considers that a crucial step in the 
making of a delinquent occurs when he is officially classified as a 
delinquent.** It is as if, at that point, he crosses a boundary, 
beginning to see himself and be seen by others in a rather different 
way. With criminologists of this persuasion it is the court appear- 
ance which is considered most material in the process of defining the 
delinquent as a criminal and it is accepted as true that the longer 
the delinquent can be kept out of court, the easier it may be to per- 
suade him to behave. If this is so, it should surely pay, in the case 
of juvenile offenders, not to expose them prematurely to proceedings 
which, however informally they may be conducted, remain 
“criminal.” 
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interesting, if rg psi incomplete, comperative survey, seo Juvenile 
Delingusnoy in Post-War Europe (Council of Europe, 1960). 

® The full terms Of reference are set ous in the Government White Pape, 
note 8, supra, para. 55. 

10 See the discussion in Howard Jones, ‘‘ Policemen as Social Workers '' (hereafter 

cited as Jones), New Society, November 14, 1968, p. 9 at p. 10. 


1 


Joty 1965 DISCRETION NOT TO PROSECUTE JUVENILES 428 


The report of the Ingleby Committee on Children and Young 
Persons," without going so far as to accept the validity of these 
arguments, did defend the police practice not to prosecute all 
juvenile offenders. Whilst it was important, the Committee argued, 
to ensure that a juvenile whose delinquency resulted from deep-rooted 
causes and called for more lasting treatment should be brought 
before a court which alone could sanction the right form of treatment 
it seemed ‘‘ unnecessary and indeed undesirable’? to bring a 
Juvenile before a court if the shock of being found out and the effect 
of a caution from the police were enough to make it unlikely that 
that juvenile would offend again. 

In Sweden there are additional considerations. There, legislation 
provides that prosecutions may be waived in cases where the crime 
is insignificant and has obviously occurred as a result of mischievous- 
ness or thoughtlessness.“ Similar factors probably weigh with 
British police officers. 

The following is a synopsis of what happens in British police areas 
where there is an institutionalised programme of non-prosecution of 
some juvenile offenders.** The police, faced with a delinquent who 
has not come before them before, may decide, provided the offence 
is not serious, not to prosecute. Instead, so long as the offender 
admits his responsibility, the police may issue a formal caution to 
the juvenile warning him that if he gets into trouble again he will be 
taken to court. Where the offence is minor the caution will be 
administered on the spot by the police constable. Where the offence 
is more serious, it will be administered at the police station by some 
senior police officer. In this latter type of case the parents of the 
offender may be invited to attend. Finally, it should be pointed out 
that some police forces have a policy of issuing several cautions 
before the offender is brought to court. 

One result of a substantial use of this police discretion is a 
change in the way in which criminal statistics must be interpreted. 
Another equally obvious consequence is an avoidance of congestion 
in juvenile court work. Viewed neutrally, this second consequence 
is to be welcomed. A reduction in the pressure on juvenile courts 
makes available more time for the consideration of the more serious 
cases which display a delinquency resulting from deep-rooted causes. 
But, of course, such considerations scarcely justify a deliberate 
by-passing of the juvenile courts. 


11 Omnd. 1191 (1980) (hereafter cited as Ingleby Report). 

13 Para. 148. The Committee thought that the point would be scademio if its 
recommendations AN ed irc og er reppin ll | ager odii 
as in need of care and protection instead of being charged wi criminal 
offence: ibid. 

13 Ingleby Report, para. 188. 

4 Ola Nyquist, Juoonile Justice (hereafter cited as Nyquist), 1960, p. 14. 

1s This is is based inter elia, A . 141; J. A. Mack, 
“Police Juvenile Liaison ‘Schemes ” RA “abd a Waal (1968) 8 British 
Journal of Criminology 861, and Jones. 
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The police discretion not to prosecute juveniles gives rise to a 
series of questions. 

In the first place, it is not too clear what the aim of the police is in 
a case in which it is decided not to prosecute a Juvenile. Is such a 
decision genuinely prompted by some overriding concern for the 
welfare of the child and for avoiding the attachment of a criminal 
stigma? Or is there, perhaps, some deep dissatisfaction with the 
attitude of juvenile courts towards young offenders which has in- 
duced the police to take the law into their own hands by not 
prosecuting and issuing cautions instead ? 

Ben Whitaker suggests that the system of oral cautioning coupled 
with juvenile liaison schemes has found favour with the police 
“ partly because of dislike of the delays of the juvenile courts which 
have replaced the earlier cuff-on-the-ear methods.” ** It is probably 
thought by some police officers that the attitude of the juvenile 
courts is too “‘ soft.” 1’ Certainly, the extensive use of the absolute 
and the conditional discharge by juvenile courts is far from satis- 
factory. ‘* The truth is,” it has been remarked,” ‘that the view 
is getting around among the youth of this country that, like the dog, 
you are entitled to one free bite before anybody turns nasty.” This 
may be an exaggeration but there is a point to it. 

The repercussions of this state of affairs were analysed by the late 
Max Grinhut.’* The typical juvenile court disposition, though 
perfectly understandable in view of the many minor cases heard, 
“í tends to weaken the court and, possibly, to accustom the young 
law-breaker gradually to the not too unpleasant experience of a 
court appearance.” * This being so, the development of the sifting 
machinery, which Grinhut advocated, to keep certain cases out of 
court, encompassing the extra-judicial use of the police caution, can 
be looked at as an important remedial experiment. 

But is it right that the juvenile court should be by-passed? The 
Metropolitan Police Commissioner in his evidence to the Ingleby 
Committee clearly thought not.*! He took the view that the inten- 
tion of Parliament as expressed in the 1988 Children and Young 
Persons Act was to provide in the juvenile court system a means of 
dealing with young offenders in the interests of their own welfare and 
in a way that would prevent them from taking to a life of crime. 

The second set of problems is equally fundamental. No matter 
how helpful directions in circulars dealing with the police’s discretion- 
ary power may be, there is bound to be an element of caprice about 
the manner in which that power is exercised. Whether a particular 
offence or a particular offender is to be prosecuted or cautioned will 
vary considerably from officer to officer according to their various 
16 Ben Whitaker, The Police (Penguin Books, 1964), p. 85. 

17 Of. the views of Lord Kilbrandon, The Times, A 18, 1064. 


18 Lawton J., quoted, Ths Times, May 28, 1984. 
19 M. Grunhnt, Jsvenile Offenders Before the Oowrts, 1056. 


30 70. 
11 et cut in the Ingleby Report, para, 148. 
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idiosyncrasies. It is easy enough for the circularising authority to 
ask senior police officials to bear in mind matters such as, say, the 
age of the offender, his education, intelligence and co-operativeness, 
the circumstances in which the crime was committed and the 
element of cunning displayed in it, the delinquent’s home environ- 
ment including the attitude of his parents, but, whilst a few of 
these matters call for an objective assessment, the majority do not 
and the personality of the police official involved will undoubtedly 
contribute to whatever decision is made. 

Herein lies a very real danger. Juveniles are notoriously adept 
at detecting the employment by others of a double standard. They 
are not likely to put a favourable interpretation on one group of 
children, whatever the circumstances, being cautioned and they 
themselves being proceeded against. Nor, for that matter, are 
their parents. These are points the logic of which was grasped by 
the Metropolitan Police Commissioner. The police, he thought, 
would be open to serious criticism if they took upon themselves 
to withdraw some children from the operation of the juvenile court 
system to be dealt with in a different way.” 

With experience the police officer responsible for prosecution 
policy will be able to avoid causing any resentment through the 
manner in which he exercises his discretionary power but it should 
be admitted that an acceptable uniformity im practice is merely 
a pipe-dream. 

Another point raised by the use of the alternative of the caution 
is the guarantee of ita success. Merely cautioning a juvenile whose 
parents are either unwilling or unable to take an interest in their 
son and then doing nothing further about him, leaving matters, 
so to speak, in the lap of the gods, is not likely to prove beneficial 
to anyone, police, parents or the boy. The policeman administering 
the caution will quickly grasp the emptiness of the ritual and the 
juvenile will very likely think the policeman ‘“‘soft.’? What is 
important is that contact be maintained with those who receive 
cautions. 

The desirability of the integration of the “‘ follow-up ” with the 
decision not to prosecute is emphasised in clear terms by Swedish 
legislation. In Sweden 

“ according to an Act of hie vale prosecution may be waived 
with regard to a juvenile offender who was under 18 years 
of age at the time of the commission of the offence where a more 
severe punishment than a fine could be imposed, when the minor 


23 Ingleby Report, para. 146, This attitude still prevails in London. See 
Metropolitan Police Report, 1961, p. 10. The Report of the Commissioner of 
Police of the Metropolis for the 1968, Omnd. 2408, again confirms doubt 


and the role of the police in this work will necessarily be determined by the 
measures taken by them to discharge it." 
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is being taken in hand for protective upbringing or becomes the 
subject of some other comparable measure or without such 
measure receives special attention or guitable employment and 
there is reason to assume that in this way the most appropriate 
step will be taken for his reclamation.” * 


In such cases the juvenile may be subjected to a variety of ‘‘ super- 
visory measures ” by a child welfare board. Of these measures 
Nyquist lists * general supervision; help in obtaining a good job 
or better working conditions or in vocational training; help in 
arranging removal from city to country to school or work; reference 
to doctors for medical examination or to a juvenile mental care 
agency ; admission to a mental hospital and placement in a foster 
home. 

Some of these functions can be compared with the aims of the 
juvenile liaison schemes operated by police forces in Britain. These 
schemes, it is worth emphasising, are actually founded on the 
existence of the discretion to which we have already referred.” 
They began in Liverpool in 1949 and have spread to many other 
police areas.** 

Juvenile liaison schemes should be carefully distinguished from 
the Modified Juvenile Liaison Scheme which is in operation in 
West Ham, in the Metropolitan Police District. As we noticed 
earlier, there has been objection to the introduction of a system 
of oral cautioning of juvenile offenders in the Metropolitan area. 
The West Ham scheme, by way of contrast, was initiated as a result 
af a special request from the chief educational officer of the borough. 
In 1961 a small staff of three police officers including one woman 
police constable, a staff with a special interest in children and young 
persons, was set up under the control of the divisional superinten- 
dent. Their purpose was to attempt to divert juveniles who 
appeared to be falling into a criminal environment to better ways. 
Police officers of both the uniform and detective branches bring 
cases to the notice of the liaison officers; so, too, do official and 
unofficial bodies outside the police. Parents also seek assistance.”” 

The other liaison schemes in the country were introduced to 
provide a system of securing a satisfactory integration into the 


sage alee oh ae A prosecution must, however, take place if ‘‘it seams 
interest of public obedience to the law or otherwise in the 
pa a interest. another interesting feature of Swedish law: 
soca oir lags, prosecution may be waived under certain 
circumstances with to an inmate of a protective mstitution of the child 
and youth welfare service, a youth prison, or a publio institution for alcoholics, 
y, who commits orme prior to his release, or—with regard to the 
two cases of institutionalisation—who is on parole, and is pending final 
discharge," Nyquist, at p. 14. 
m At p. 20. 
25 Ingleby Report, pera. 180. 
26 Further details are given in Maok, at p. 861. 
aT This account of the West Ham scheme ıs based both on Mack, at p. 881 and 
the Metropolitan Police Report for 1961, at pp. 10-11. 
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community of detected and cautioned juvenile offenders. But 
these schemes now also concern themselves with ‘‘ potential delin- 
quents,’’ that is children who are not known to have committed 
any offence but are brought to the notice of the liaison officers by 
parents, teachers, or other police officers, in the words of a recent 
Liverpool report, ‘‘ for playing truant, being unruly, staying out 
‘Jate and so on.” ‘The proportion of those dealt with ag first 
offenders coming into the scheme by the normal police channels 
and after cautioning,” report the Liverpool police authorities,” 
“ has fallen year by year from 98 per cent. in 1952 to 58 per cent. 
in 1960; and the proportion of ‘ potential delinquents’ has corre- 
spondingly risen from 7 per cent. to 42 per cent. Thus the number 
of ‘ potential delinquents’ in 1960 was 848 out of a total entry 
of 818.” 
What liaison officers do in fact varies considerably not only 
from force to force, but even from officer to officer. 


“ They may do much of their work thro their close con- 
tact with the home, advising (or warning) the child or his 
ts, visiting several times in order to see that a child is 
Keeping out of mischief and soon. On the other hand, they may 
rk with other social agencies: getting the delinquent boy into 
a youth club, discussing his problems with his teacher, or trying 
to t some philanthropic agency interested in him or his 
f : 

A basic problem associated with juvenile laison schemes is the 
suitability of the police for carrying them out. The Metropolitan 
Police Commissioner, reports the Ingleby Committee,?! regarded 
the provincial schemes as “a courageous departure from [an] 
orthodox outlook’? and considered that they had done valuable 
work but doubted whether the police were entirely suited to the 
work. Representatives of juvenile court justices and the probation 
services who appeared before the Ingleby Committee were of a like 

mind.*? They argued, inter alia, that “ young offenders were often 
of extremely low intelligence or emotionally maladjusted: police 
officers, however good their intentions, lacked the special training 
neceasary to help those who suffered from such handicaps. Trivial 
offences were often only a symptom of an underlying condition, 
requiring early and specialised treatment, that was revealed only 
by the full inquiries made when the child came before a court.” *” 
Whether these criticisms are justified depends very largely on 


34 For an account of the operation of the scheme in Greenock, see Mack, pas sim. 
Mack's reseamh is bused’ on the operation of the Greenock soheme. Por 
accounts of the Liverpool scheme, see Mack, p. 862 and the Liverpool report. 
The Police and Children, 1962, there referred to. 

29 Quoted, Mack, p. 888. 

30 Jones, p. 9. 

31 Ingleby Report, para. 145. 

33 Para. 146. 

83 Ibid. 
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evidence of a police capacity to discriminate between the casual 
petty offender and the crucial pre-delinquent. Mack, in the study 
he made of the system as operated in Greenock, appears largely 
satisfied on that score.* 

Mack was also impressed by the way follow-up supervision was 
carried on. There was, however, a qualification. ‘‘ (O)ne senses a 
certain difficulty about when to leave a family to stagger along by 
itself—a crucial case-work situation—and a certain need for guidance 
and assistance.” 7 

It may well be that liaison officers will become caseworkers, in a 
modern sense, with all the very tolerant and permissive ideology 
which lies behind modern casework techniques.** Howard Jones 
suggests that that is a very real possibility but adds: “‘ This... 
would seem to be alien to the general ethos of the police service. 
Policemen are bound to be authority figures... The social work 
role of the policeman, it seems, must continue to be that of the 
heavy father rather than of the sympathetic and psychologically 
pretty sophisticated elder brother.” °! 

But is this so? Is there any finality about the matter? It is 
sorely conceivable that the policeman of the future will be attracted 
into the force precisely because of the appeal of the opportunity 
for some constructive social work. 

To the basic complaint Ben Whitaker replies: ‘‘ To those who 
regret ‘the blurring of an image’ it can be answered that it does 
nothing but good for a policeman to be seen as someone other than 
a bogey-man.”** Mack welcomes juvenile liaison schemes for the 
same reason *’: 

“ Juvenile liaison shows the police in a new light; police 
officers are offering to help parents to keep their out of 
trouble and to avoid a court appearance wherever this is prac- 
ticable. It may be that the image of the police as visualised by 
the formerly depressed social groups may change considerably 
and for the better as a result of police-parent liaison. This 
could be an important influence on public attitudes in the more 

4 At p 871. 
35 At p. 878. This is the paint at which the Ingleby Committee made itself 

clear. ‘‘It is work that doula be done by other agencies '': para. 147. 


The Council of the Lew Society together with the provincial police he 
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aT Ibid. Of. Mack, at p. 875: ‘‘ There is a certain admirable clarity in the ides 
of putting this ambivalence [of the British public towards authority] to work, 
by arranging that our h resentment of authority should be projected 
exclusively on to the police, while our basio of authority is channelled 
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38 Whitaker, The Polios, 1064, p. 86. 
3° Mack, at p. 874. 
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generally affluent society which is taking shape. As the bulk of 
the population come to have a substantial stake in the national 
welfare it is desirable that they should respect and support the 
lice as the defenders of law and order. Children today are 
besomig accustomed to treating the policeman as a friend 
and as a guide, as a result of the traffic lessons and demonstra- 
S oor enn by the police inside and outside the schools. Juvenile 
sae the police closer to the parents as well as the 
t personalises authority, gives it a kindlier face, 
aie the agencies of social contro] more approachable and leas 
fearsome.” 


That prosecution of offences is not a main aim of the police so 
far as cases where juveniles are concerned is evidenced by other 
police experiments. One such was the “‘ peace’ meeting between 
rival teenage gangs arranged by the Chief Superintendent of 
Solihull, Mr. J. H. Waghorn, on Sunday, April 26, 1964. Over the 
previous months relations between these local gangs had deterio- 
rated markedly.** Tales put about by some of the members of 
one gang implied that the other gangs were timid. One of these 
gangs, annoyed by the slur, planned a ‘‘ punch-up.’? “ War”? 
broke out in the area, and members of the various gangs were soon 
being waylaid by rival youths to revenge past injuries. 

The managers of local places of amusement began forbidding 
gang members to enter, in case fights broke out and property 
damaged in consequence. The inevitable collision with the criminal 
law occurred when several youths appeared in court as a result 
of a battle in which two gangs fought with sticks and cudgels. 

In an effort to smooth down the differences between the gangs 
and put an end to criminal conduct, the Solihull Chief Super- 
intendent held his peace meeting. ‘‘It seemed to me,” he said,“ 
“ there was just a chance that if we could get these groups together 
under one roof in an atmosphere of reasonably good humour we 
might be able to arrange some sort of settlement. It gave us a 
chance of making clear, as police officers, our relations with them. 
About the only time we come into contact with them is when they 
commit offences, and there was a danger of their regarding us as 
natural enemies.” The Chief Superintendent had some construc- 
tive ideas: ‘‘ There have to be facilities available for them to let 
off steam, and I hope there will be an opportunity for me to help 
in advising them of the facilities which do exist to help them to 
occupy their leisure time.“* I think there is a chance this meeting 
will create a better atmosphere.” 


4¢ The background is sketched in an article in The Times, April 20, 1964. 

41 Quoted, The Timas, April W, 1964. 

41 The Times's Midland correspondent commented : Te cannot be claimed that 
Solihull lacks facilities for the adventurous boy. th service teaches the 
use of i a cano and a good many Gia ities, sittem Solihull 
young ve recently been to Nigeria to help to set a dootor 

t, of course, 1t cannot be olaimed ai hat Ghithull if fa aie 
el ie 15 
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' At the meeting chairs and bottles were thrown ® and it might, 
therefore, be thought that the police’s initiative had not produced 
the desired results. However, there was one good piece of news. 
Seth a ae y Neo opis EA E T 

“truce camp’’ and the Chief Superintendent as peacemaker in 
al future disputes.“ 

The initiative was praised and the police urged to persevere in 
a leader in The Times of April 28, 1964. Whilst recognising that 
many might feel that the police approach was soft and that any 
continual manifestation of physical violence should be swiftly and 
ruthlessly suppressed, The Times, nonetheless, encouraged efforts 
at prevention of-the Solihull type: ‘‘ What the police can usefully 
attempt is to din into the heads of the antagonists just how short 
can be the journey between an excess of juvenile bravura—with its 
overtones of, to immature and unintelligent minds, virility and 
glamour—and a head-on collision with the formidable engine of the 
criminal law. ’ If the ciphers who make up the collective mindless- 
ness of a gang can be tackled individually, so much the better.” 
The Times added that it was satisfied that police warnings could 
be effective, citing the evidence given to the Kilbrandon Committee 
on Juvenile Delinquency in Scotland.**” 

The Solihull Borough Council youth officer, Mr. J. M. Reid, was 
closely involved in the negotiations between the gangs and the 
police. Mr. Reid was hopeful about the results of the ‘‘ peace ” 
meeting, and his sociological assessment of the Solihull gangs was 
optimistic too. The gangs, he thought, were not groups of young 
people dedicated to violence. Rather, they formed themselves into 
a group just to wander around to see things and to provide com- 
panionship.‘* Members often tended to be suspicious of adult 
values: they were still in the process of finding out what adult hfe 
was all about. Mr. Reid emphasised that they were definitely not 
normally the delinquents of broken homes, and in fact few members 
of the Gospel and Sheldon mobs (two of the rival gangs) had 
enjoyed the conflict between the gangs or had wanted it to 
continue. 


~ ideel situation of having- enough youth centres” and enough well-trained youth 
loaders 
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Is it an incorrigible romanticism that leads pne to believe both 
Mr. Reid and Mr. Waghorn to have been right?’ Or is it actually 


true that the likes of J. D. Salinger’s Holden Caulfleld are 
commonplace ? 


Nia. Ossornoucs.* 


the Whit weekends last year did not contribute to such a favourable climate of 
* u.M.; Lecturer in Law at The Queen's University of Belfast. 


THE PROGRESS AND FUTURE OF 
LEGAL AID IN CIVIL LITIGATION 


“To none will we sell, deny or delay right or justice "—Magna Carta. 


INTRODUCTION 

Lxeat aid in civil litigation has been in operation for fifteen years 
and is now obtained in more than 50 per cent. of the more serious 
cases in all the courts in the country. In the few years in which 
legal aid has been available in the House of Lords, several impor- 
tant decisions owe their existence to the legal aid scheme.’ The 
Legal Aid Act, 1964, which attempts to alleviate the harshest by- 
product of the system, provides an opportunity for surveying 
the recent progress of legal aid. It is clear that the legal aid scheme 
is working well as originally devised and any changes in the future 
will be fringe modifications only. The purpose of this article is to 
review the developments of the past few years, to examine the 
Legal Aid Act, 1964, and discuss the broad lines of future 
development. 


Tue GROWTH OF THE SCHEME 


The Legal Aid and Advice Act, 1949, which was the outcome of the 
recommendations of the Rushcliffe Committees in 1946, was brought 
into operation on October 2, 1950, and provided initially that legal 
aid would be available for proceedings in the Supreme Court. The 
scheme has always been run by the legal] profession itself. The 
administration was entrusted to the Law Society in consultation with 
the General Council of the Bar, and under the general ision 
of the Lord Chancellor. The legal profession also contributed to 
the scheme by accepting a reduction in costs of 15 per cent.” By 
1956 the scheme was working sufficiently smoothly to be extended to 
county courts and in 1959 the provisions for oral legal advice were 
imtroduced.? Finally, in 1960 with the introduction of legal aid in 
matters not involving litigation * and the extension of legal aid to 
the House of Lords and to civil cases in magistrates’ courts and 
courts of quarter sessions, the operation of the scheme as envisaged 


1 6.9., Gollins v. Golins [1964] A.O. Ht and WeHams v. Wilkams [1064] 


AO. 688 (divorce law); Rookes v. Barnard ] A.O. 1129 and Ca: e v. 
Topting dens A.O, 758 (mdustrial lew); West v. Shephard [1064] A.O. 826 
aw 
+ This gare waa changed to 10 per oent, m 1960; Legal Aid (General) (Amend- 
ment 4) Regulations, 1960 


Aid and Advice Act, 1049, s. 7 (hereinafter referred to as ‘‘ the 1049 
Act ”’). In 1968-64 over 60,000 people obtained legal advioo under this 


1949 Act, s. 5, 
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by the 1949 Act was completed (apart from proceedings before the 
Judicial Committee of the Privy Council and in coroners’ courts). 

However, by this time ten years of inflation had made itself felt 
and a large section of the community who were originally intended 
to benefit from the scheme found themselves outside its financial 
limits. Consequently, the Legal Aid Act, 1960, revised the 
financial provisions to enable at least those who had been aimed at by 
the 1949 Act to benefit; in addition contributions required of some 
assisted persons were reduced, thus increasing the benefits. 
Although legal aid is now available only to a person whose dis- 
posable income does not exceed £700 per year,’ it can be available 
to a person with a much higher gross income; thus, for example, a 
person (married and with three children) with a gross annual income 
of up to £1,600 in some circumstances may avail himself of the 
scheme. Further, although s person with disposable capital 
exceeding £500 may be refused legal aid, if the costs are unlikely to 
reach this figure, it may be granted if he is within the income 
limit, and it appears that his costs in connection with the proceedings 
would be more than the maximum contribution determined upon 
capital and income.* 

The use made of the scheme in a country not renowned for its 
litigiousness has been remarkable. From its inception until March 
81, 1964, 888,815 applications for legal aid were received, 611,712 
were granted and 546,694 certificates were issued. Thus about 
72 per cent. of the applications were granted; the remainder were 
refused either because the applicants were above the financial] limits 
for assistance, or their applications had insufficient legal merit in 
the eyes of the Legal Aid Committees. The most remarkable 
feature, however, has been the increase in applications in the last 
few years. In the year 1960—61 the increase in applications over 
1959-60 was 42-5 per cent., in 1961—62 the increase was 82-2 per 
cent. over the previous year and 159-6 per cent. over 1959-60. 
Since then the increase has been steadier: in 1962/68 the increase 
was 17-4 per cent. over the previous year and in 1968-64 the 
increase was only 6-8 per cent. over the previous year. 

Although the rising demand for the benefits of the scheme may 
partially reflect its success, it also creates financial problems. It 
has been necessary for the Government Exchequer to increase the 
grant by more than a million pounds each year since 1960: £1-4m. 
(1959-60), £1-8m. (1060-61), £2-6m, (1961-62) £8-6m." (1962-68) 
£4-7m. (1968-64), and in 1964—65 it may exceed £5-8m. 

The increasing cost of the scheme is not necessarily explained 
by any of Professor Parkinson’s Jaws. The main factors appear to 
have been, first, the new financial provisions in 1960 which made 


5 Legal Aid Act, 1960, s. 1 (1). 

© Soo (1962) 59 L.8.Gax, 418. Í 

T The initial grant of £2-5m. for Be proved to, be inadeguate SAd Acoma 
quence a supplemental grani of £1-1m. was made. 
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more people eligible for legal aid and reduced the liability of others 
to contribute to their litigation costs; secondly, the extension of 
the scheme, especially for domestic proceedings in magistrates’ 
courts; thirdly, the introduction in March 1960 of the provisions 
whereby the cost of legal aid for criminal proceedings in the 
magistrates’ courts should be paid out of the fund *; fourthly, the 
increase in counsels’ fees and solicitors’ charges and disbursements 
generally, and the increase in the proportion of lawyers’ taxed 
costs from 85 per cent. to 90 per cent.; and fifthly, the considerable 
increase in the administration costs of the Law Society’s Legal Aid 
Organisation, for example, by employing extra staff to meet the 
new demands.” The mounting cost of the scheme has caused 
concern, and appeals have been made for economy. The Law 
Society are conducting an examination of the Area and Local 
Committee Organisation, assisted by the Organisation and Methods 
Division of the Treasury, and the Lord Chancellor is also making a 
detailed inquiry into other contributory causes of the increase of legal 
aid costs. One area in which the desire for economy may prove to 
be of social importance is that of matrimonial disputes. The cost 
to the legal aid fund for matrimonial proceedings in the High Court 
and for domestic proceedings in the magistrates’ courts together 
represent the major part of the total bill. Thus in 1968-64 the tax- 
payer subsidised divorce cases and domestic proceedings in the 
magistrates’ courts to the extent of £44m., whereas the taxpayers’ 
contribution to voluntary societies concerned with marriage guidance 
was under £98,000 for the same period. This has prompted the 
Lord Chancellor’s Advisory Committee to remark that “‘ the State 
is. .! '. now spending so much on legal aid to enable people to break 

and so comparatively little in preserving them that it is 
at least for consideration whether, quite apart from the good that 
might result m human happiness, it would not in the long run be 
financially right for the Exchequer to contribute more to the 
marriage guidance organisations’? ° and to large-scale long-term 
research to ascertain what the effect might be of considerably en- 
larging the marriage guidance services. If some divorce jurisdiction 
were to be given to the county courts, at present a controversial 
proposal, there may well be a significant reduction in the financial 
burden. 

The desire for economy in the administration of the scheme could 
have a prejudicial effect on the working of the whole system. Thus 
when in March 1968 the Lord Chancellor emphasised the need for 
economy, the President of the Law Society emphatically agreed 
and stated that the Council of the Law Society “ have reminded all 


8 The 1049 Act, as. AL, 22, 28. In 1962-63 that cost amounted to £205,924, and 
in 1068-64 £279,474. 

* Tn 1902-68 ths com was £1,054,000 and in 1968-6£ £1,207,000. Seo -1dth 
Report, 1968-64, App. 18. 

1¢ 14th Report, p. 57, para. 28. 
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persons concerned with the consideration of applications of the need 
for ensuring that legal aid is granted only in proper cases '* and that 
the funds which are entrusted to the Law Society are fittingly and 
never wastefully used. The Council are continuing their efforts to 
ensure that the best possible service is provided at the lowest 
possible cost.” © The danger is that legal aid may be refused in 
too many cases where there is some justification for the application, 
but only a limited chance of success. The 1949 Act provides that, 
“A person shall not be given legal aid in connection with any 
proceedings unless he shows that he has reasonable grounds for 
taking, defending or being a party thereto, and may also be refused 
legal aid if it appears unreasonable that he should receive it in the 
particular circumstances of the case.” ? 
In 1968—64 assisted persons were successful in 79 per cent. of all 
cases, settlements were reached in 6 per cent. and in the remaining 
15 per cent. of the cases the assisted persons were unsuccessful. 
These figures have been fairly consistent throughout the life of the 
scheme with slight variations in different courts: 87 per cent. of all 
legal aid cases have been successful; the total percentage in the Chan- 
cery Division has been 88 per cent., in the Queen’s Bench Division 86 
per cent., in the Probate, Divorce and Admiralty Division 91 per 
cent.,™ in the county courts 79 per cent. and in the magistrates’ 
courts 82 per cent. These statistics are possibly misleading in that 
they appear to indicate that the scheme is a gigantic sucess; whereas 
the figures could well indicate that legal aid committees have been 
too conservative in granting legal aid in individual cases. The Law 
Society has realised that it would be misleading to attach too much 
significance to these figures. 
“‘Undefended divorces and separation and maintenance cases 
in Magistrates’ Courts comprise a substantial proportion of the 
whole and, as approximately 90 per cent. of them are successful, 
the overall percentage is artificially raised. The percentage of 
successful cases in each individual court should also be regarded 
with some caution. The primary object of the legal aid scheme 
is to ensure that no one, through lack of means, is prevented, 
in any reasonable case, from obtaining a decision of the appro- 
priate Court his rights and remedies. It would thus be 
wrong for | epal-aid to be ‘granted onl Ga those sasea bi ahiak 
success was palpably certain.” * 

However, almost in the same breath, reference is made to the 

problem of the results in appeal cases. In the Court of Appeal only 

55 per cent. of assisted persons have been successful, and in the 


14 Undefended See ee factor here. 
1s 18th Report, ae 48. 
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House of Lords only 52 per cent.1* Occasionally a Legal Aid Com- 
mittee is misled in granting a certificate for an appeal.’’ On the 
other hand, however, Legal Aid Committees can be very obdurate 
and have refused to grant a certificate for an appeal even though 
judges in the Court of Appeal have impliedly requested them to do 
8o.7* 

When the Lord Chancellor’s Advisory Committee made their 
customary comments on the report for 1961-62, mention was made 
of the concern of the Master of the Rolls about the grant of legal 
aid for cases before the Court of Appeal which appeared to the court 
to be insubstantial. As a consequence, the Legal Aid Committee 
carried out a detailed investigation into every case heard in the 
Court of Appeal in 1961 in which a party was legally aided. Its 
conclusion was that 

“ Although the results of appeals were below expectations, Area 
Committees, solicitors and counsel, whether leaders or juniors, 
whose advice was always obtained, gave full and careful con- 
sideration to the merits of each case and that all were aware of 
the responsibility which rested upon them.” 1° 
The Report was submitted to the Master of the Rolls, Lord 
Denning, who stated that, while the statistics appeared to bear out 
the concern which he and his predecessor had expressed and that 
the number of cases in which legally aided parties were unsuccessful 
seemed unduly high, he appreciated that even though a party is 
unsuccessful it does not mean that the decision to grant legal aid 
was wrong. Lord Denning then agreed with the razor-edge recom- 
mendation of the Committee to ensure that everyone who is 
concerned should be made fully aware of the responsibility that rests 
upon them in advising an appeal; but, on the other hand, that it is 
undesirable to stress this so much that they will be over-cautious. 
The effect appears to be that fewer certificates are being issued in 
appeal cases. Thus in 1962-68, of the 1,660 applications in appeal 
cases, 1,040 were granted and 620 refused, whereas in 1968—64 of the 
1,441 applications, 881 were granted and 610 refused. An economy 
drive in the legal aid scheme could well result in the percentage 


16 This latter figure is not very si t in ee of tie very fow lega! aid canes 
which have reached ths House of Lords since 1960. 
17 Thus in Kylo v. Mason, The Times, July 8, 1968, Ormerod L.J. stated that 


that the legal certificate was granted on the basis of a letter setti out the 
facte of the case from the appellant's solicitor. The solicitor reshsed letter 
which he had written was 


was misleeding, although it had been written und 
honest mistake as to the effect of the eriden os. The solicitor was ord 
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of successes for legally aided parties in the Court of Appeal increas- 
ing significantly | The Law Society are aware of the dangers. ‘‘ The 
Council hope that too rigid an approach is not being made to this 
matter because of criticism from the Court, as they feel that Area 
Committees should not be encouraged to lean too far towards 
granting legal aid in cases where a successful result could be 


predicted with certainty.” ™ 
Tae Lesar Am Act, 1964 


The Mischief 


One of the most burning issues arising out of the legal aid scheme 
has been the complaint that successful unassisted opponents of 
legally aided persons obtain little or no compensation after having 
been compelled to incur expenditure in fighting a state-financed 
litigant. 

Under the 1949 Act, a person receiving legal aid is not given 
financial assistance in respect of his opponent’s costs and thus if 
he loses his action he may be ordered to pay the costs of the other 
side. His liabilities under such an order cannot, however, exceed 
the amount (if any) which is a reasonable one for him to pay, 
having regard to all the circumstances, including the means of all 
the parties and their conduct in connection with the dispute.™! The 
result of this has been that unsuccessful legally aided persons are 
rarely ordered to pay costs which exceed their own contribution 
to the legal aid fund. Thus, if a person’s contribution to the fund 
is “ nil ” he will not be ordered to pay any costs to his opponent; 
it his contribution is £75, then he may be ordered to pay an 
additional £75 towards his opponent’s costs. The order may 
be varied within six years of the judgment if the circumstances 
change so that the legally aided person may be liable to pay a 
greater sum. Thus, in Corrick v. Northam™ an unsuccesstul 
legally aided girl plaintiff was ordered to pay 6d. costs. Two years 

later the girl was married, pregnant, and earning £6 per week. 
` Byrne J., upon an application by the defendant, increased the order 
for costs to £75, payable at the rate of £8 per month, Of course, 
such applications are rarely made; litigants do not keep track of 
each other afterwards. The complaints to which this system gave 
rise were dramatically emphasised in the case of Auten v. Rayner. 
There, counsel took ten and a half days in which to open the legally 


20 14th 
21 The 1949 Act, s. 2 (2) (6). 


™ sonication. “‘hoa'in Gey v: Gay. ha Tamas Nene os E A 


Ode] PLB. 6b Cloke proceeding i 
23 ee 488 ; [1956] 2 E.R. 174. 
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assisted plaintiff’s case and the hearing lasted forty-two and a 
half days before the unassisted defendants succeeded. Glyn-Jones J. 
commented : 


“In the prosecution of this cause against the defendants, all 
the rigour of the law has been applied with pitiless efficiency and 
with a zeal and energy worthy of a better cause—all paid for out 
of the Legal Aid Fund and at grievous cost to the defendants in 
money and misery.” 
There was no prospect whatever, so far as his lordship could 
see, that any of the defendants would recover a penny of the very 
great expense to which they had been put. The only consolation 
which the learned judge could offer was that every one of them 
left the court with an unsullied reputation | l 
This case proved to be a catalyst for reform. The complaints 
against the system grew louder. It was felt to be grossly unfair 
that a man should be forced to resist a claim, financed by a state 
fund, to which he had contributed as a taxpayer, and yet have no 
recourse to the fund when his position was completely vindicated. 
Sectional interests had their own axes to grind. Thus, trade 
employers maintained that the system resulted in many claims 
which lacked merit not being resisted at all. This was evident, 
for example, in the case of suits against employers by employees 
in industrial injury cases. Here the employer is required to sur- 
render to his insurers the right to decide whether or not a claim 
shall be resisted. The insurers, naturally, judging the matter from 
a purely commercial viewpoint, often refuse to defend a doubtful 
claim because failure may mean heavier damages and success çan 
_ only leave them to bear their own costs. The implied admission 
of liability could affect the employer’s reputation and the settle- 
ment, entered into without his consent, might be fully reflected 
in future insurance premiums.¥ Even judges were compelled to 
let off steam from time to time.”* 
_ After promises and delay a Government Bill was introduced 
in the House of Lords in 1968, and after long and useful debates 
it was destroyed by an unprecedented constitutional muddle. After 
the second reading of the Bill, it was realised, apparently for the 
first time, that as this was a money Bill it should have been intro- 
duced first into the House of Commons. The present procedure 
ran a risk of infringing the privileges of the Commons. The Lord 
Chancellor justified the introduction of the Bill into the Lords on 
the grounds that the legislative programme of the Commons was 
so heavy that it might have been difficult to pilot the Bill through 
all its stages before the end of the session." He denied that the 
25 Geo The Times, May 8, 1960. 
1° 6.9., Blatoker V. Heaysmon 960] W.L.B. 668; Rodgers v. B.T.0., The 
Times, July 24, 1963, where auli J. indicated some unessiness because legal 
aid could be used for blackmail actions. 
27 Bee H.L.Deb, 248, col, 668. 
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present procedure was unconstitutional, for the Lords may discuss 
any motion or Bill it pleases,* but admitted that if the Lords did 
send down the Bill the Commons would probably lay it aside | 

To overcome these constitutional difficulties, the Lord Chan- 
cellor suggested two possible courses of action. First, allow the 
Lords to complete all stages and then send the Bill to the Commons 
who would probably lay it aside; secondly, complete all stages in 
the Lords up to the third reading, but not pass it, so that it would 
not reach the Commons and in effect would be abandoned. A new 
Bill could then be introduced in the Commons incorporating all the 
amendments, and when the new Bill reached the Lords, they need 
only examine the differences between this and the original approved 
Bull.?* 

With some justification many people in the Lords felt that this 
procedure was reducing Parliament to a farce, and consequently 
the Bill was withdrawn. Successful unassisted litigants were com- 
pelled to wait another year before the Legal Aid Act was passed 
in the correct constitutional manner. 


The Remedy 


The Legal Aid Act, 1964, was eventually passed, but it is a half- 
hearted measure.’ It certainly provides for the payment out of 
the legal aid funds of costs? incurred by successful opponents of 
legally aided litigants, but it is limited in its operation. In an 
effort to prevent too many people being indemnified as to their | 
costs, the Act has conferred a very wide discretion upon the courts. 
The granting of the discretion was quite deliberate and the reasoning 
behind this highlights the gap in understanding between the framers 
of legislation and the courts: 


“. . . It is much better to leave it to the Court to exercise a 
wide discretion. It we try to tie its hands or to give it directions 
or to indicate circumstances that it ought to into account, 
the usual result is that the Court thinks that that is the totality 
of the direction and that a large number of other things ought 
not to be considered. Once we cease to give the Court a wide 
discretion and try to limit it in any way, we find that this 
produces consequences which are unexpected and perhaps 
undesirable.’? 33 


as of. Erskine May, Parliamentary Privilege: " The House of Oommons never 
waive their privileges m relation to public Bills sent down from the Lords, 
rae mde Denio m tus matter is now so regular and weil understood that 
the Lords never deliberately send down a B which formally infringes the 
privileges of the Commons. "' 

a9 Apparently this procedure had been adopted once before in 1904. 

30 The Act, eget a ae Aa (omia ol Sucoeasful Unassisted Parties). 
Regulabons, 1964 (B.I. 1964 No. 6) (hereinafter referred to as the 1 
Regulations), came imto force on October 1, 1964. 

31 Coste means costs as between party and , and also the costs of applying 
for an order under the, Act. Legal Aid , 1964, s. 1 (6). 

32 Per the Attorney-General, Sir John Hobson, 686, H.O.Deb., col. 171. 
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The basic principle is that where a person receives legal aid in 
connection with any proceedings between him and a party not 
receiving legal aid, and those proceedings are finally decided in 
favour of the unassisted party, the court may make an order for 
the payment to the unassisted party out of the legal aid fund of 
the whole or any part of the costs incurred by him in those pro- 

“2 Proceedings are treated as finally decided in favour 
of the unassisted party if no appeal lies against the decision or if 
the time limited for appeal, with or without leave, has expired. 

Before the court may make an order, certain conditions 
precedent have to be satisfied: 


(a) The proceedings in the court of first instance** must have - 
been instituted by the party receiving legal aid.’ Thus, if the 
successful non-legally aided party commenced proceedings, he 
will not be entitled to any benefits under the Act. The reason for 
this is that if a person contemplates bringing proceedings, he must 
realise the potential costs and dangers involved and the choice of 
entering into the hazardous field of litigation is his alone; the 
non-legally aided defendant, however, has little choice, for the 
wealth of the legal aid fund is lined up against him regardless of 
his wishes. 

This reasoning is not entirely convincmg. Certainly, the argu- 
ment works for a case like Auten. v. Rayner where presumably 
the defendant would never have contemplated taking proceedings 
against an impecunious opponent, but it is possible to envisage 
cases where a man is under strong personal pressure to bring 

i and then meets the legally sided opponent. 

One difficulty here has been foreseen. Where an unassisted person 
institutes proceedings on a fairly simple issue, the legally aided 
defendant might counterclaim. In some cases, the cost of the 
counterclaim, which is successfully resisted by the unassisted plain- 
tiff, may be quite out of proportion to the main action, and on 
first reading it would appear that the plaintiff would have no 
recourse to the legal aid fund for his costs. However, the regula- 
tions made.under the Act?” enable the counterclaim to be treated 
as a separate action by providing that any proceedings in respect 
of which a separate civil aid certificate could properly be issued 
to a person receiving legal aid shall be treated as separate pro- 
ceedings. It should be noted that provided the unassisted party 
did not institute proceedings at first instance, he will not be 
precluded from seeking an order against the fund merely because 
he successfully instituted appeal proceedings. 


33 Legal Aid Act, 1964, s. 1 (1). 

s Ibid. s. 2 (8). 

85 Itatics supplied. 

36 Tegal Aid Act, 1064, s. 2 (8) (a). 
31 The 1964 Regulations, reg. 2. 
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(b) The court must be satisfied that it is fust and equitable 
in all the circumstances that provision for those costs should be 
made out of public funds.’ This is the first of the discretionary 
powers and is not an uncommon discretion for judges to exercise. 
Initially, the judges must decide for themselves what factors 
should be taken into account, and whether or not the conduct of 
the parties, the nature of the case, the respective means of the 
parties and the economic state of the country and the legal aid 
. fund are relevant. The court would have little difficulty in working 
out a set of principles, given a wide discretion. It is arguable 
that to some people, including judges, it would be just and equitable 
to award costs from the legal aid fund to most successful unassisted 
parties. This is clearly not the intention of the Act in connection 
with first instance proceedings, as can be seen from the imposition of 
the additional conditions precedent discussed later. However, it 
may be just and equitable to award costs to most successful 
unassisted litigants on appeal. Before the 1964 Act came into 
force, the Court of Appeal had on more than one occasion refused 
to grant leave to legally aided parties to appeal to the House of 
Lords, on the ground that this was unfair to the unassisted 
opponent. Thus in Chapman v. Honig,” Lord Denning MR. 
stated: 

“ This is a case in which we would certainly in the ordinary way, 
on account of its general importance, have given leave to appeal 
to the House of Lords, but A view partly ofthe small amount of 
money involved, and, of much more importance, in view of the 
present position of the law whereby an unassisted person may 

d himself saddled with a great amount of costs which would 
not be paid by the legally aided person, we do not give leave 
to appeal.” 4 


The use of this reasoning has been forcibly attacked on the 
grounds that a court is not empowered to exercise its discretion 
differently in a case merely because a party is legally aided.*? This 
criticism apart, if the 1964 Act removes this reasoning as a ground 
for refusing leave to appeal, it seems clear that the House of Lords 
should nearly always consider it just and equitable to award a 
successful unassisted person his costs. 


(c) The court must be satisfied that the unassisted party will 
suffer severe financial hardship unless an order is made.“ The words 
“ severe financial hardship” were the outcome of very careful 
governmental thought, and appear to have introduced a new 
38 Legal Aid Act, 1964, s. 1 (2). 


39 [1963] 2 All B.R. 518. 
40 Sutera tere Ora tor, era ae never; Lomas [1968] 1 W.L.B. 


Hae os Aid and Advice Act, 1949, s. 1 (T) (b); Re Seaton [1062] 1 
W-L.B sand a note in (1904) 80 L.Q-E. 28. 
43 Legal Aid Act, 1964, s. 1 (8) (b). 
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statutory phrase. Court-examined expressions, such as ‘ substantial 
hardship,” ‘* exceptional hardship.” ** ‘‘ greater hardship ’’“* and 
“ undue hardship” ‘* were rejected as not bearing precisely the 
right shade of meaning, although it is difficult to see how much 
more precise is the use of the word “ severe.” 

The first object of this condition, of course, was to prevent 
every successful unassisted party from obtaining costs against the 
fund. The main reasong for this were two-fold: first, this would 
put the successful unassisted litigant, sued by an assisted person, 
in'a far better position than the successful litigant’ sued by an 
unassisted person of limited means. In the former case, the 
successful litigant would be certain to get all his costs paid; in 
the latter case, he would be unlikely to do so. The Government 
felt that this would be undesirable. Why this should be so is 
dificult to understand, unless it is argued that litigation entirely 
at the state’s expense is an undesirable social phenomenon. It must 
be ‘conceded that unfettered compensation might result in more 
litigation. ` Thus, insurance companies would settle fewer claims, 
for it would no longer be true that it is more economic to settle 
doubtful claims than to fight them successfully. However, pro- 
vided that the court were left with some discretion, for example, 
the “just and equitable” discretion, there is no reason why 
every person deserving compensation should not receive it. The 
second reason for the ‘severe’? limitation was economic. 
Although it is difficult to calculate what the probable cost of these 
provisions would be, it was thought that in an average year ** the 
cost would be £40,000, whereas if the principle of compensation 
were applied to all successful unassisted persons the cost would be 
£840,000." It is true that the money available for social reform 
must be given proper priority, but it can hardly be maintained that 
an additional £800,000 to the legal aid scheme is going to have 
any serious effect on the country’s economy. -= 

Given that severe financial hardship must be: shown, how does a 
person set about proving this to a court? Is a wealthy man, for 
example, eligible if he faces legal costs of £10,000? The pro- 
cedure for making a claim is carefully prescribed. If the application 
is made, the court may either dismiss the application forthwith, 
or adjourn the hearing of the application, or refer such application 
to a master or registrar.‘’ In the latter two cases it will usually 
be’ necessary for the applicant to file an “ affidavit of costs and 
resources ” with the court and also with the legal aid area ‘secretary. 
This document is more searching than an income tax form. One 
would naturally expect that an estimate of, the eee party 


43 6.9., Matrimonial Causes Act, 1950. 

u eg., Rent and Mortgage Interest Restrictions (Amendment) Act, 1983. 
45 6.9., Arbitration Act, 1050. - ' 
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and party costs must be made. However, next one must furnish 
a statement, supported by evidence, of the applicant’s financial 
resources of every kind during the period beginning three years 
before the application is made and of the applicant’s estimated 
future financial resources and expectations.““ This must be further 
supported by declarations that to the best of the applicant’s know- 
ledge and belief, he has not, and at any relevant time has not 
had and will not have, any other financial resources or expectations 
and that he has not at any time deliberately forgone or deprived 
himself of any financial resources or expectations with a view to 
furthering his application. Then there must be a statement, 
supported by evidence, of the applicant’s reasonable financial 
cammitments during the specified period.‘® To many persons such 
detailed requirements will be considered undignified and undesir- 
able, reflecting the very worst side of charity.** Presumably most 
of these matters will not be heard in public: when the master or 

i makes a report to the court, the hearing of the application 
is then heard in chambers, although no similar provision is specified 
where the court merely adjourns the application but does not refer 
the matter for inquiry and report."* Closed proceedings are desir- 
able for the applicants, although it will be more difficult to ascertain 
how the courts are exercising their discretion. These provisions 
are sufficiently trying' to deter many people from making applica- 
tions. Others clearly will have no rights under the Act in any 
event. Thus, defendant motorists, employers and others who are 
usually covered by insurance will have no rights; their only financial 
commitments will be the cost of the insurance premium. This is 
another situation where the court must recognise that insurance 
exists. 

One important point about “ severe financial hardship ” must 
not be overlooked. This condition precedent will only apply in 
respect of costs incurred in a court of first instance. The costs of 
an appeal are determined only by the judge’s discretion as to 
whether it is just and equitable in the circumstances to make an 
order." 


48 Whero an unassisted is concerned in s in a fiduciary, repre 
sentative or official , then the only relevant resources are out at ot 
which the pron Sear i E ag eer i tusj funds) 


although the court may, in its discretion also have regard to to the resouross of 
oe aaa Legal Aid Act, 1964, s. 1 (8) (b), and Legal Aid Regulations, 


du AI {hss Seen Sind ata ab olan E E cable eto 
eéc., unless she had an interest contrary to the applicant’s in she , 
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either inequitable or impracticable, 

50 Gimilar procedures are specified for proceedings in magistrates’ and county 
courts. 

41 of. regs. 18 (T), (19) (b) and reg. 14. ` 

53 Legal Aid Act, 1964, s. 1 (2); s. 1 (8) does not apply. 
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(d) The court, before making an order, must consider what 
orders should be made for costs against the party receiving legal 
aid and for determining his liability in respect of such costs." This is 
a necessary condition and will mean usually that an unsuccessful 
legally assisted person will have to bear his opponent’s costs to the 
extent of his contribution (if any) to the legal aid fund, before any 
assessment is made under the 1964 Act. 

There are two other points in the Act which are worth noting. 
First, no order can be made in respect of costs incurred by the 
unassisted party where, apart from the legal aid provision, he 
would not be entitled to an order for costs in any event.“ Secondly, 
appeals lie only on a point of law. 

In the first application under the Act,** the guardians of the 
public purse fought hard to resist payment. A wife received legal 
aid in her unsuccessful divorce petition against her husband who 
was not legally aided. The wife had a nil contribution and therefore 
the court made no order for costs agamst her. On the husband’s 
application under the 1964 Act, the hearing was adjourned to give 
the area secretary of the London legal aid area an opportunity to 
appear. Faulks J., in determining the meaning of “ severe” 
financial hardship, used Chambers’ Twentieth Century Dictionary 
and rejected that “‘ severe ” was synonymous with “‘ extreme ” and 
preferred ‘‘ hard to endure.” Here, the husband’s costs were 
estimated at £870, of which he still owed £90 and his present capital 
was £5. Satisfied that the husband would suffer severe financial 
hardship unless an order was made, four-fifths of his taxed costs 
were ordered to be paid out of the legal aid fund. 

This Act in its present form is an unsatisfactory compromise, 
bowing falsely to the needs of economy and leaving the scope of 
development to the judges. It can be hoped, perhaps, that’ the 
judiciary will exercise their discretion with more generosity than 
was intended by the legislature. - 


The Future Development of Legal Aid 
Now that the legal aid scheme is working in accordance with the 
original plan, changes in the system are likely to come slowly, 
particularly if the need for economy continues to be stressed. 
The possible developments in the future are worth mentioning 
briefly. 


(a) Eatension of the scheme 


There are certain types of proceedings outside the ordinary 
courts which are, for this reason also, outside the scope of the 


legal aid scheme. The most important proceedings are probably 


53 Aid Act, 1064, s. 1 (2). 

n . e 1 (4). 

55 Thid. s. 1 (5). 

58 Nowotnik v. Nowotnik (Hyatt PEE [1965] 2 AN B.R. 618. 
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those before administrative tribunals. It is unfair for individuals of 
limited financial means to have to face government departments on 
issues which are essentially judicial or quasi-judicial. This is 
emphasised when it is realised that in the many cases where an 
appeal will lie from an administrative tribunal to a court of law the 
legal aid scheme will then operate. There is no logical justification 
for a distinction between preliminary and appeal proceedings. An 
extension of the Legal Aid Acts to cover administrative tribunals 
may well be a further development. 

Similar arguments apply in connection with arbitration pro- 
ceedings, particularly where an individual is compelled by a standard- 
term contract to submit to arbitration, and he then faces the wealth 
of a large organisation. Legal advice under the present system is 
no substitute for legal aid, and, although the problem is not as 
pressing as that for administrative tribunals, an extension of the 
scheme to arbitration proceedings may come.*’ 


(b) Specifically eacluded proceedings 
One of the curious features of the 1949 Act was that it made 
legal aid available for any proceedings in specified courts, but 
expressly excepted certain proceedings. The excepted proceedings 
are those concerning mainly reputation. Legal aid is not available 
for defamation, breach of promise of marriage, loss of services of 
& woman or girl in consequence of her rape or seduction and entice- 
ment of spouses.** When the Act was passed it was felt that these 
proceedings should be excluded because they were likely to run 
the risk of abuse. Little thought was given for the defendant in 
these actions. Perhaps it was part of legal tradition that damage 
to reputation was not as serious as material damage to person 
or property. The argument concerning abuse is unsound. All 
applications are first screened by the Legal Aid Committees, and 
this should be a sufficient protection against frivolous actions. The 
case for including these proceedings within the scheme has been well 
expressed : 
Eoi n e oe epee there can be no justifi- 
cation for denying any citizen the right to bring it, whereas if 
it is socially unacceptable, it ought not to be available to any 
by purchase.” 5° 


(c) The financial ceiling 
A question which must be faced squarely sooner or later is 


whether it is necessary to have any financial ceiling to the legal 
aid scheme. The scheme was originally available for any person 


57 Seo (1960) 57 L.8.Gax. 601. 
48 Tho 1049 Act, s. 1, and Sched. 1, Part I. Other matters include election 
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whose disposable income did not exceed £420 p.a. This figure 
was raised in 1960 to £700 p.a., and no doubt it will have to be 
pushed up further from time to time to keep pace with a permanent 
inflationary: society.. The unfairness of the present system lies in 
the fact first, that there are many people in the middle income 
groups, by no means wealthy, whose disposable income exceeds 
the maximum figure; secondly, that many people are nob prepared 
to embark upon litigation because the financial risk is too uncertain. 
The chances of adjournments, appeals and all manner of unexpected 
factors make the task of calculating the cost as predictable as 
forecasting weather. There are several possible methods of dealing 
with the unpredictability of costs. One, answer is to re-examine 
the whole concept of costs and consider changing the rule that 
costs follow the event. If each side were, in certain cases, to 
remain entirely responsible for its own costs, there would be less 
financial hazard involved in litigation. However, this raises other 
issues which are outside the scope of this article.*t Another method 
of reducing the hazards of litigation appeals is to adopt the scheme 
discussed in the Evershed Committee Report and allow costs of 
successful appeals to be borne by a state fund. It is irrational 
that litigants should have to bear the costs of judges’ mistakes. 
The relevant answer in this context, however, is to abolish any 
ceiling to legal aid. Every person taking part in the scheme would 
be eligible to make a contribution graded to his financial position. 
In most cases relatively wealthy litigants: would bear all their own 
costs, for these would be leas than their contribution. What the 
scheme would do for them, however, would be to insulate them 
against the imexpected costs of appeals, etc. More important, there 
would be no necessity for periodic changes in’ the financial limits, 
and a-man of moderate means would be able to climb the ‘appeal 
ladder, if necessary and proper, with full knowledge of the cost. 


(d) The problem of economy ` aF 

The cost of the legal aid scheme inevitably must continue to 
increase, and this must give rise to demands for economy. Apart 
from the ever-increasing number of legal aid cases, the average 
cost of litigation would appear to be increasing. However, the 
economy would be false if it resulted ‘in the scheme working harahly 
against deserving individuals. “Legal aid and advice are an 
integral part of the administration of justice in this country and 
not a social security benefit grafted on to the legal system which 
owes its existence to other sources.” ** The problem of reducing 
the cost of Htigation is not directly, relevant here, but it is 


certainly true that changes in general procedure could have the 


60 The 1949 Act, s. 9 (1). 
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effect of reducing legal aid costs. Giving county courts jurisdiction 
in certain divorce cases was one consideration referred to earlier; 
another would be to increase the jurisdiction of county courts 
generally, or increase the pressure on parties to submit to the 
jurisdiction of county courts. Too few litigants are prepared to 
agree to refer to a county court a common law dispute involving 
more than £400. 

The matters referred to above concern major points of principle. 
There are, of course, several examples of points of detail which 
could well be reviewed. Thus, for example, the right of the legal 
aid fund to recoup its expenses out of the assisted party’s damages 
could be changed. In some cases, the defendant’s counsel, anxious 
to avoid excessive costs, may make a small offer to the legally 
assisted plaintiff. In ordinary cases plaintiff’s counsel might 
strongly advise acceptance, but, because the legal aid fund has a 
charge upon such an offer the action continues. If the legal aid 
authorities had a discretion to waive the charge which the fund 
has upon any damages, there might be more settlements. Another 
area where legal aid might be reviewed is in connection with trade 
union matters, However, all these are points of detail, and cannot 
be pursued in an article dealing with wide principles. 

The boast of the British that their legal aid scheme is the finest 
in the world may be one of the few of such boasts which might 
well be accurate. It is to the credit of the persons inisteri 
the scheme that they are always looking for ways of perfecting it. 


GERALD Dworxin.* 


* LL.B.; Lecturer in Law, London School of Boonomics and Political Science, 
University of London. P 


CONSPIRACY AND INTIMIDATION: 
AN ANTI-METAPHYSICAL APPROACH 


Tue dust raised by the decision in Rookes v. Barnard * shows no 
sign of settling. On the contrary, Stratford & Sons v. Lindley ° 
has added its own quota to the atmosphere, and the various com- 
ments which have appeared merely seem to turn up more and more 
branches of the law where the immediate or remote effects of Rookes 
v. Barnard, are likely to be contrary to principle, obscure, uncertain 
or plain silly. Rookes v. Barnard is likely to be a short-lived 
precedent, at least in its application to trade unions. In this, 
however, there is a danger, for the Trade Disputes Bill is an attempt 
to protect unions by amending the Trade. Disputes Act so as to cover 
liability for intimidation as well as for conspiracy. The danger, which 
is a general one as well as one for the unions themselves, is that the 
common law contained in the incomprehensible series of cases from 
Mogul Steamship Co. v. Macgregor, Gow & Co.? onwards will be 
left untouched. Experience has already shown that conspiracy is a 
hydra perfectly capable of growing two heads to replace an 
amputated one, and the authorities contain material which could 
be used to impose liability in very wide and varied circumstances. It 
is time, therefore, to consider what form legislation should take, 
and to urge that the proper answer is to remove the tort of 
conspiracy from the law altogether, and with it the Rookes v. 
Barnard version of intimidation, and to put in its place a different 
basis of liability. 

It needs little argument that the cases on conspiracy are 
confused, conflicting and unsatisfactory. Very much ink has been 
vainly spent on trying to reconcile Quinn v. Leathem* with Allen 
v. Flood,* and the reports are full of the complaints of judges at 
the impossibility of the task set them by their predecessors. More 
fundamentally, the passage of time has not clarified the most basic 
of all questions in this field, namely, why a course of action which 
might lawfully be pursued by one man should become tortious 
when pursued by two or more in combination. Faced with this, 
some judges have valiantly, if unconvincingly, rationalised about 
the greater strength of combinations as opposed to individuals 
{an irrelevant platitude) while others have taken refuge from 


1 [1984] 1 All E.R. 967. 
2 [1964] 8 All B.B. 102. 
s [1909] A.O. 25. 

4 [1901] A.O. 498. 
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responsibility in the assumption of a metaphysical transformation. 
Metaphysics are no doubt good in their place, but that place is not 
the law of tort, and the view that a reading of Quinn v. Leathem 
is comparable to a glimpse of the absolute commends itself less at 
the present day than it might have done to Lord Haldane. The 
explanation adopted in the Crofter* case that conspiracy is a tort 
because it was a crime has the merit of historical accuracy, but 
falls considerably short of a justification for its continuance. Even 
as a crime conspiracy was awkward, and tolerable, if at all, only 
as an extraordinary and defined case. Non-judicial writers have 
on the whole not attempted to justify, the task of explanation 
being sufficiently difficult on its own. The puzzle, therefore, 
remains. Yet this is a most fundamental question, for the more 
sensible explanations that illegal means or physical intimidation 
are the essence of the tort have been submerged, and it is clear 
that it is the fact of combination and no other which turns acts 
which are otherwise lawful into torts. The fundamental basis 
being so unsatisfactory, it is scarcely surprising that the whole law 
is confused and uncertain. 

This confusion, and part of the reason for it, becomes even 
more clear when the role of motive in the tort of conspiracy is 
considered. The present position is obscured by a general 
reluctance to admit that motive is relevant at all, in view of 
possible conflicts with the rule in Bradford v. Pickles’ interpreted 
as meaning that a bad motive can never make unlawful an act 
which would be lawful apart from that motive. Neverthelesg it is 
a defence to an action based on conspiracy that the purpose of the 
combiners was to advance their legitimate interest. Both the 
Crofter case and Sorrell v. Smith* show what difficulties can arise 
in stating and applying the defence in this form, and the autho- 
rities as to the onus of proof are bewildering. These difficulties 
could, however, be quite simply solved, and the solution would 
also help to clarify the fundamental basis of the tort of conspiracy. 
If the rule were stated, as it might perfectly well be, in the form 
that a combination maliciously to injure which causes damage is 
actionable, everyone’s task would be much simplified. It would 
then become clear that the true reason why acts which would not 
be actionable if done by one may become actionable if done by a 
combination is that motive is relevant in the case of a combination 
but not in the case of an individual. This explanation would be 
perfectly consistent with all the decisions, though admittedly it 
requires that nearly everything said in the opinions in those cases 
should be ignored. Such treatment, however, would not be 
unjustified: for the whole law on conspiracy is constructed in order 
to get round the rule that bad motive does not make a lawful act 
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unlawful, at least, in the case of combination. It would be much 
simpler to make this explicit: the tort of conspiracy (or whatever 
name may be chosen to replace it) would then become com- 
prehensible, and being comprehensible it would also become 
controllable. 

A parallel problem exists in the tort of intimidation, as extended 
by Rookes v. Barnard. The tort of intimidation consists in causing 
damage by the threat of an unlawful act, and breach of contract 
may be an unlawful act for these purposes. As Professor Wedder- 
burn has shown,’ there are grave difficulties in this extension of 
the meaning of ‘ unlawful act,” in particular in that it seems to 
permit third parties to found on a contract, albeit indirectly, and 
therefore seems to breach the principle of privity of contract. A 
second difficulty is that while a third party who suffers damage 
as a result of a threat of breach of contract has a remedy, accord- 
ing to Rookes, one who suffers as a result of an actual breach has 
no remedy; and this seems to produce an unjustifiable anomaly. 
So far as the privity of contract problem is concerned, the situation 
is closely parallel to that which arises in the tort of conspiracy. 
The problem is, how is some action or transaction which prima 
facie is confined within the limits of a particular contract and can. 
affect only the parties to that contract, is transmuted into a tort 
against a third party? The simple answer is that this transmuta- 
tion does not make sense if considered within the ordinary category 
of contract; but it would make sense if seen as part of a general 
liability for damage deliberately inflicted. If that principle were 
adopted, the means by which damage was inflicted would cease: to 
be the chief object of attention. The fact of damage and the 
intention with which it was inflicted would become central. 
Farther, the anomalous distinction between damage caused to a 
third party by a threat of a breach of contract and damage caused 
to him by an actual breach would disappear. Whatever the means 
used, damage deliberately (maliciously) inflicted could be recovered. 
On this principle many of the objections which can be raised 
against Rookes as it stands would disappear, and the legerdemain 
by which a threat of a breach of contract becomes tortious would 
no longer be unconvincing. 

By this time, it should be clear what alternative basis of 
liability is being suggested. If it were accepted that the deliberate 
infliction of damage was actionable in principle, subject of course 
to restrictions and'exceptions, the need for conspiracy and for 
Rookes would disappear, and the form of liability put in their 
place would be comprehensible and controllable. The law is con- 
fused chiefly because it already struggles to the results which such 
a principle would give, but does so while denying the principle 
itself. Certainly, the judgment of motive is not without its 
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difficulties, but these are small compared with the difficulties 
presented by the present law. Even as it is, the law of conspiracy 
takes account of “legitimate ” purposes, and in that form the 
difficulty is there already. If liability were expressly based on 
motive, this change would take away some of the existing problems, 
without adding new ones. 

It may be admitted that difficulties do arise in considering what 
exceptions or restrictions there should be to such a general prin- 
ciple of liability for wilful or malicious damage. It is clear that 
ordinary trade competition would be the first stumbling-block +° 
and the use of land a second.?' To require “‘ malice ” in the sense 
of pure spite or ill will as a necessary element in the tort would 
cater for these cases, but would probably be too narrow to be of 
any value (as conspiracy itself, in the light of the Crofter case, 
is probably too narrow ever to give rise to an actually successful 
action). Perhaps the best solution would be to follow the 
example, if not the actual words, of the German Civil Code and 
require that the damage should have been caused wilfully and 
contra bonos mores. Proper play with the word ‘“‘ reasonable ”’ 
could easily transform this into something acceptable to the 
English law. But, however that may be, the difficulties which 
- arise from this source are capable of solution. The law at present 
is insoluble. 

It is, therefore, submitted that the proper way to alter the law 
as a consequence of Rookes v. Barnard, would be a complete re- 
writing of the principles on which the torts of conspiracy and intimi- 
dation are based. The basis to be adopted should be that damage 
wilfully inflicted should be in principle actionable, with an exception 
or exceptions for the case where the defender acted reasonably in 
pursuit of some legitimate interest. This principle would achieve just 
as much as is achieved by the torts of conspiracy and intimidation 
as they exist at present, and it would free the law from a quantity 
of bogus metaphysics and bad logic. The law would, therefore, be 
more comprehensible. Further, if it were decided that the general 
policy of non-interference with industrial relations which has 
prevailed until recently should be continued, trade unions could 
simply and certainly be protected from liability under such a 
principle, without the uncertainty which must now be regarded as 
endemic to the Trade Disputes Act. 

It should, however, be noted that certain conditions would be 
required for such a reform to succeed. The conspiracy cases 
display, among many other things, a marked judicial talent for 
self-immolation, and it would be necessary to see that the House of 
Lords was for the future protected against itself. Mere abolition 
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of the old basis and introduction of a new principle would not 
suffice. It would be necessary to enact in terms that the Mogul 
case, Allen v. Flood, Quinn v. Leathem, etc. (the list should be 
complete), must never be mentioned or referred to in any court or 
any judgment ever again, under the pains and penalties attaching 
to High Treason. 

J. T. Camznon.* 


* M.i., LLB, Advocate. 


STATUTES 


Fisurry Luors Acr, 1964 


A THEORETICAL truism, self-evident to all (save, occasionally, those 
most intimately acquainted with the subject), is that the content 
of a relevant norm of international law is in no case determined 
by the practice of any single state. Customary international 
law comprises instead a distillation of the essence of the behaviour, 
in a particular field, of a consensus of states. Orthodox legal 
philosophy requires the application of a further criterion in the 
evaluation of a proved practice asserted to be a rule of law—that 
it shall have been done opinione juris, sive necessitatis. This 
psychological test, logically suspect and notoriously difficult to 
apply, may be in process of abandonment in favour of another, 
leas metaphysical and more readily judicially ascertainable. 

The abstract validity of the idea of consensus ahould not be 
taken to such pedantic lengths as to obscure the fact that, in the 
development through state practice of rules of customary inter- 
national law, some states are much more equal than others. In 
the century before 1914, for example, international law was little 
more than the sum of the practice of half a dozen leading nations 
of the Concert of Europe, together with the United States. 
Amongst these nations Great Britain maintained an undeniable 
maritime supremacy. Accordingly, the law of the sea of the period 
was based largely upon British practice. The maritime nations 
had a common interest in the creation and maintenance of a legal 
régime which would afford the widest possible scope for the 
exploitation of their advantage. A legal doctrine of the “ freedom 
of the seas’? was thus elaborated which sanctioned the opening of 
the seas to their fullest extent for the purposes of commerce, naval 
security and fishing. The law was the consequence of “a 
marriage of laissez-faire economics to British gunboats.” ! 

The origins of the idea of the freedom of the seas are traceable 
to the period in which Grotius lived * and wrote ; indeed, his Mare 
Liberum* provided an admirable apologia for its growth in the 
seventeenth century and its ultimate triumph in the eighteenth. 
The volte-face to this principle was striking. For centuries before 
the states bordering the Mediterranean and the Atlantic had 
asserted and made good their claims to sovereignty over the 
adjacent waters. This country, for example, claimed a vast area 
1 Morton A. Kaplan and Nicholas de B. Katzenbach, The Politioal Foundations 
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of the eastern Atlantic and its arms; indeed, Britain, in Selden, 
produced the last great exponent of mare clausum.* But it was a 
clear case of special pleading. At the time that he wrote other 
agents of the state were treating most disrespectfully the maritime 
claims of Spain and Portugal whose pretensions waxed as their 
power waned. Reflecting more accurately the trend of the times was 
the Professor of Civil Law at Oxford, Gentili (1552-1608), who, in 
his posthumous Pleas of a Spanish Advocate asserted freedom of the 
seas, Like many international lawyers of his time and since, Gentili 
was highly sensitive to the interests of his (adoptive) country and 
was clearly influenced by his realisation of an expanding commercial 
world. 

Britain’s position was equivocal in the seventeenth century. 
She sought to maintain her dominion over the seas surrounding her 
shores while denying the claims of others elsewhere. She fought 
the Dutch in the North Sea and competed with them in the 
“ Spanish ’? New World. This apparent inconsistency was, how- 
ever, resolved by emphasising the dependence of sovereignty upon 
the actuality of control, But the position became gradually less 
tenable, more embarrassing—and superfluous; it was increasingly 
apparent that one could have one’s cake and eat it by allowing 
formal claims to fall into desuetude while exercising a de facto 
hegemony in the vacuum created by the acceptance and application 
of an advanced doctrine of freedom of the seas. 

As mare liberum became the rule, so the legal position of the 
waters adjacent to the coast came under consideration. In the 
light of recent developments it is of some significance to note that 
the rationale of what became known as territorial waters was 
originally security. So, Sir Robert Phillimore, m the great case 
of Regina v. Keyn,* in the course of a judgment of great learning 
and luminosity, and after an examination of the authorities, said— 
“ The consensus of civilised independent states has recognised a 
maritime extension of frontier to the distance of three miles from 
low-water mark, because such a frontier or belt of water is 
necessary for the defence and security of the adjacent state.” * 

The origin of the marine league here referred to by Phillimore 
as the measure of territorial control is a little obscure; it may be 
ascribable to Galiani’s ’ computation of Bynkershoek’s «“ potestatem 
terrae finiri ubi finitur armorum vis ” *; in particular, his assertion 
that the control of the sovereign of the coastal state extends only so 
far as a cannon will carry. It was given the imprimatur of Lord 
Stowell in his many Admiralty judgments during the French 
Revolutionary and Napoleonic wars, when its legal implications 


4 Hare clausum sive de dominio maris, 1685. 
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in the area of belligerent and neutral rights were elaborated. 
Shortly after, the three-mile limit was inscribed into a number of 
Fisheries Conventions. Though controversy centred around the 
nature of the control exercised over the territorial sea—whether it 
was founded on sovereignty or on some lesser right—it was 
accepted that an element in the nature of the right was the power 
of excluding the fishermen of other nations from the zone. Thus 
the position of inshore fishermen was protected while on the high 
seas fishing was free and open to all. 

As it was to the evident advantage of Britain that the “ freedom 
of the high seas ” should be as extensive as possible, so it was also 
in her interest as a comparatively advanced fishing country that 
the rights of others in their territoria] belts should be comparably 
limited. The strategic motive—to restrict the area over which, 
under the law of neutrality, her men-of-war could not range—was 
at least as strong. During the nineteenth century this policy was 
fairly successful. However, there were deviants, of whom the 
Tberian and Scandinavian countries were the most important, Nor 
was Russia a wholehearted adherent to the three-mile rule, Other 
countries, too, asserted rights over adjacent waters which were 
not in the nature of territorial rights; they were manifestations 
of a desire to exercise controls for a variety of other purposes. 
Britain regarded these as insidious—the thin end of a dangerously 
broad wedge.” The diplomatic history of the period was punctuated 
by British protests; in respect of Scandinavia and Iberia the Foreign 
Office archives reverberate to the cacophony of a thousand noes. 

From the vantage-point of the mid-twentieth century, three 
significant elements stand out from the mass of late-nineteenth 
century material and the attitudes reflected in it. First is the sense 
of siege that is apparent in Foreign Office and Admiralty papers. 
One tends to imagine the existence of a standard form of maritime 
protest, comparable to the standard advice transmitted to nationals 
i ining themselves to have been wronged abroad, that they 
should exhaust their local remedies. Regularly, the view was 
expressed that though the propriety of the three-mile limit “ has 
been much discussed, and it might probably with advantage be 
extended, [yet] until by international consent an extension has 
been arranged, we think that Her Majesty’s Government ought to 
require that other Powers should observe the three-mile limit as 
Her Majesty’s Government does with reference to the sea adjoin- 
ing British dominions.” ** There was a pervasive feeling that the 
position could not be held indefinitely. W. E. Hall, much respected 
by H.M. legal advisers, had with characteristic independence of 
mind indicated his grave doubts as to whether the three-mile limit 
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had ever become established; if it had, ‘it would be pedantry to 
adhere to the rule in its present form; and it is probably safe to 
say that a state has the right to extend its territorial waters from 
time to time at its will with the increased range of guns; though 
it would undoubtedly be more satisfactory that an arrangement 
upon the subject should be come to by common agreement.” # 

The second outstanding characteristic was the imbalance in 
terms of influence of the inshore fishermen on the one hand and the 
Admiralty and distant-water fishermen on the other. Scotland was 
especially sensitive to this. Her fishermen were in constant 
competition around the Scottish coast with vessels from Scandinavia. 
Yet if legislative sanction were taken to protect local interests the 
embarrassment caused to the Foreign Office and Admiralty would 
have been acute. When, under the Herring Fishery (Scotland) 
Act, 1889, Captain Mortensen, a Dane, was successfully prosecuted 
for fishing on the high seas but within an area of the Moray Firth 
over which Parliament had assumed, with regard to aliens, legis- 
lative powers, diplomatic disconcertion was acute. It was by no 
means wholly. alleviated by the remission of fines in subsequent 
similar cases.” 

Thirdly, the already-noted reluctance to temper the blandness 
of British insistence on a three-mile limit resulted in a wholly dis- 
torted subsequent development of the law. Three miles was the 
limit for all purposes. Had a little sensitive severance been effected, 
the later history would certainly have taken a wholly different 
course. The otherwise natural evolution of various forms of con- 
tiguous zone was stunted. Perhaps the vigour with which Britain 
reacted to such claims stemmed in part from a sense of the weakness 
of her own position. One of the relics of British claims to dominion 
over the adjacent seas was the doctrine of King’s Chambers, out of 
which in turn the Hovering Acts evolved. The last of these was not 
repealed until 1876—by which time international notice of their 
pretensions had been taken, Their object was the protection of the 
revenue from smugglers; under their terms miscreants could be 
seized at varying distances (up to 800 miles) from the shore. 

’ This gamble on the continuing general acceptance of a three-mile 
limit, or in any event on Britain’s capacity generally to enforce 
such a limit, continued well into this century. At the 1980 Hague 
Codification Conference on Territorial Waters Britain again refused 
to compromise. The gain would have been the acceptance by the 
Conference of a three-mile territorial limit; the cost, the sanctioning 
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of contiguous zones of twelve miles for certain purposes. This has 
been described as “a major blunder, since a golden opportunity 
was lost of settling the issue of the three-mile limit on favourable 
terms, while the collapse of the Conference on that very issue 
undermined the claim of the three-mile limit to be an absolute 
rule.”?* This is a very significant criticism; but it may set the 
negotiating position of Britain in 1980 rather high. Being on a 
hiding to nothing, we chose nothing. The feeling may well have 
been, as it was often expressed in the nineteenth century, that 
any opening of the flood-gates would rapidly result in the gates 
being swept away in the ensuing deluge; that the British position 
-was by this time under such pressure that only through guerrilla 
warfare could anything be salved; that thus, from a position of 
well-publicised isolation, the most effective rearguard action, the 
most fruitful chance of shaping the subsequent development of 
the law, could be achieved. This being so, Britain broke up the 
Conference. 

By the Geneva Conferences on the Law of the Sea of 1958 and 
1960 the British position had evolved a little, the political back- 
ground radically, and the technological situation had undergone a 
revolution. The demand for fish had risen and the efficiency of 
fishing techniques developed, dramatically. Over-fishing had 
become evident in many of the traditional grounds, and new 
grounds, often adjacent to the coasts of countries (such as Iceland) 
historically heavily reliant on them, were sought by the large 
trawler-fleets. Offshore oil deposits were discovered, and drilling 
techniques developed to exploit them. 

At the same time, the political background within which inter- 
national law functions had changed. Instead of the major Euro- 
pean States enforcing their will on the politically and economically 
under-developed, and creating rules of law consistent with their 
own interests, a situation had arisen in which the under- 
developed countries also played a part in the creation of rules of 
international law. To put it at its lowest, the major powers were 
obliged to pay greater heed to the wishes of the remainder. The 
fisheries developments would, under the rules for which Britain 
had valiantly contended for so long, have worked almost wholly 
to the advantage of the ‘“‘ haves”? and to the disadvantage of the 
“ have-nots.” The Truman Declaration, inaugurating the era of 
the continental shelf, in 1945 introduced a new dynamic element 
into the law. Though it spoke up bravely for the need to preserve 
“the freedom ” of the superjacent waters, its limitations were 
disregarded by others who followed suit “—*‘ thus was Pandora’s 
box unlocked.” '* Other unsettling elements in the brouhaha were 


13 Brierly-Waldock, Lew of Nations (6th ed., 1983), p. 206. 
14 O. John Colombos, oa AERE eo 1962), pp. 65-71. 
15 Kaplan snd Katrenbech, op. oit., p. 150. 
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the ICJ’s decision in the Norwegian Fisheries Case,’* and the 
increasing restiveness and articulateness of the inshore fishermen of 
the major powers. 

As is now notorious, neither of the Geneva Cukai was 
able to settle the breadth of territorial waters. The fisheries 
problem brought both down. (The First Geneva Conference was 
otherwise most fruitful, agreeing the texts of four major maritime 
Conventions.) The Second Conference failed by one vote to 
adopt a proposal which would have extended the territorial sea to 
six miles, with an additional six miles of exclusive littoral fishery 
Tights, subject to a phasing-out of rights previously enjoyed by 
certain foreign fishermen. - 

As was widely predicted at the time, the failure of this multi- 
lateral conference ensured the conclusion of a number of bilateral 
agreements broadly reflecting the terms of the proposal which had 
80 narrowly failed to secure agreement in 1960.7* Agreements were 
concluded by this country with several of the Scandinavian States. 
In 1968, a European Fisheries Conference was called by Britain to 
consider, inter alia, the preparation of a new Convention to regulate 
the use of the N.E. Atlantic fisheries. The Convention was duly 
drawn up and signed by thirteen western European nations.’* 
Under its terms, and subject to certain provisional arrangements, 
the participating States assert their exclusive right to fish up to six 
miles from the base-line of their territorial seas, and have agreed 
to afford one another’s fishermen the right to fish in an external 
belt, up to twelve miles from the base-line, where they have 
habitually fished in the past. Neither Norway nor Iceland was 
satisfied by the extent of the concession and did noè sign. 

The Fishery Limits Act in effect extends to British fishermen 
the exclusive right of fishing in a belt twelve miles wide around 
our coasts. Exceptions may be made in favour of foreign nations 
in the outer six-mile belt. 

It is a simple Act of the greatest historical and international 
significance. Clearly, the departure from the three-mile fishery 
limit is very important. But perhaps the most radical change 
indicated is the recognition that different types of control require 
different techniques, and consequently different breadths of coastal 
State supervision. For the breadth of British territorial waters is 
left unchanged at three miles.** It seems that Her Majesty’s 


1e LOJ. Be (1951), p. 118. ' 
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Government has attempted to arrest the galloping consumption of 
mare liberum by acknowledging that the I.C.B.M. has finally 
petrified the Mediterranean portée du canon.™! 


CEDRIC THORNBERRY. 


REPORTS OF COMMITTEES 


CRIMINAL Insonres COMPENSATION Bosrp RELEASES 


Tue Criminal Injuries Compensation Board came into operation on 
August 1, 1964. It is obliged to report annually on its work so as to 
enable Parliament to review its activities. These releases have been 
published, not in pursuance of that obligation, but as a guide to 
prospective applicants. They take the form of a brief statistical 
summary of the cases heard in the relevant period, together with 
‘ short notes on cases where awards have been accepted by the appli- 
cants without a hearing, and rather longer notes on cases where there 
has been a hearing. The Board’s procedure is that a single member 
deals with an application initially by correspondence, and only in 
the event of the applicant refusing to accept his decision is there a 
hearing, which takes place before three other members of the Board. 
Such hearing, though less formal, follows the general pattern of 
ordinary court procedure. It is conducted on an adversary basis, 
witnesses are called and examined, and legal representation of the 
applicant is permitted. There is, however, no provision for further 
appeal, either to the courts or to the Minister. 

Prior to the introduction of this scheme, there had been extensive 
discussion of the problem of compensation for victims of crime. 
There were numerous reports from inside? and outside? the civil 
service; three private members’ Bills were introduced into Parlia- 
ment *; and there were debates in both Lords * and Commons.’ This 
very full prior ventilation revealed the difficulties that were likely 
to be encountered in devising and administering any such scheme. 
These were magnified by the absence of any practical experience 
elsewhere with such a project.’ It was accordingly decided that it 
was best not to define the scheme too closely, to allow the Board con- 
siderable flexibility in choosing its approach, and to let it feel its way 
along. 

One particular difficulty was felt to be the absence of any logical 
justification, first for compensation by the state to any victims of 
crime at all, and, secondly, for the selection from among such 
victims of those of crimes of violence. This difficulty seems to have 


3 tie sbigedon “80T E, Dob, aT Cmnd. 1408. 
6.g., by Justice, the Bow Group the Association of Municipal Associations. 
One by Mr. O. Johnson and two, on different ooossions, by Mr. R. Prentice. 


604 H.O. Deb., cols. 1127-143. 

Although the New Zealand Criminal Ba bape Act came into force on January 1, 
1004, no. Tall. reporta Of. iba aaa tion were available before the 
introduction of this scheme. 
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been primarily responsible for the introduction of the scheme, at 
least as a pilot measure, on an ew gratia basis. This factor also 
seems to have made its contribution to the idea that the principles 
governing the award of compensation should not be too closely 
defined. 

The Board preserves & principle of anonymity out of consideration 
for the applicants. For the same reason it conducts its hearings in 
private; and, of course, the majority of applications are dealt with 
not only in private, but without a hearing at all. 

The view seems to have been taken that on account of some, or 
all, of these factors no more needs to be or should be done than to 
issue the Press releases each month with their notes of the cases. So 
far as is known, it is not intended that the annual report shall con- 
tain any fuller information about individual decisions than is 
supplied in these releases, Nor does it seem to be intended that 
such fuller information shall be made available at all. 

While it is recognised that the Board is in its mfancy and is 
working to a limited administrative budget, it is suggested that 
something more elaborate is required. In the debate in the House 
of Commons on the White Paper it was repeatedly stressed by 
speakers on all sides of the House that in a pilot scheme of this sort 
it is necessary for the principles applied by the Board to be developed 
pragmatically.* For this reason it was suggested ° that the Board 
should publish periodical reports, and the suggestion was apparently 
accepted by the Home Secretary. This question was raised again at 
the end of the debate, and the minimum contents of such reports 
suggested. 1° 

The notes in these Press releases can hardly be described as 
reports at all. No objection is made to their being numbered rather 
than named. If anonymity is felt to be desirable this is the obvious 
way to achieve it. A parallel is to be found in, for example, the 
reports of the Industrial Injuries Commissioner’s decisions. It is 
the content of the notes that is so deficient. In the case of applica- 
tions disposed of without a hearing there is the barest possible 
summary of the facts of the case, and a statement of the amount of 
compensation awarded. Where there has been a hearing, a rather 
fuller statement of the facts is usually given, and some indication of 
the reasons of the original member for his decision against which the 
appeal is being made. Here too there is in a very abbreviated form 
a statement of the Board’s reasons for its decision. This is quite 
insufficient, either as a guide to intending applicants as the Board 
intends, or as a guide to the Board itself in developing its practice as 
Parliament intended, or as a guide to Parliament in evaluating that 
practice as the Government intended. If, in the cases where there 


8 eg., by Sir Lrces-Tooth at ool. 1154, by Mr. C. Johnson at ool. 1104 
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* By Mr, N. MacDearmott at ool. 1168. 

10 By Mr. E. Fletcher at cols. 1908, 1229. 
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has been an appeal against the original decision, it is possible to give 
the reasons for the original decision, there would seem to be no 
insuperable obstacle to giving them in cases where there has been no 
appeal. Indeed it was originally envisaged that the Board would 
always give reasons for its decisions. 1! 

It was suggested in Parliament that procedural questions such as 
the burden of proof, the admissibility of evidence and the relation 
between the decisions of the ordinary courts and the Board would be 
ventilated. None of these matters are dealt with at all in these 
releases. It is no answer to advert to the informality of the proceed- 
ings, unless perhaps it is meant that any evidence at all can be 
adduced, which is unlikely. There must, at least, be rules to regulate 
the examination and cross-examination of witnesses. And these 
should be made known, as they are in the case of other adminis- 
trative tribunals. Until further guidance is provided on these pro- 
cedural matters, no confident advice can possibly be given to a 
prospective applicant upon the chances of his success. This is all 
the more serious on account of the exclusion of legal costs from 
awards, and the exclusion of applications to the Board from the 
legal aid scheme. 

Nor do these releases give any adequate guidance on the sub- 
stantive principles which are being developed. It was suggested in 
Parliament that questions such as the definition of crimes of violence, 
the effect of provocation and negligence by the victim, and the 
types of injury covered would be elaborated. These points are 
hardly discussed at all, Part of the reason for this might be that 
only awards which have been accepted are included. This seems 
very odd. It is perhaps to be explained on the grounds of expense. 
Many more applications are refused than are accepted, and to 
include the refused applications would probably stretch the Board’s 
resources. On the other hand this may prove to have been a short- 
sighted policy since these releases are intended for the guidance of 
applicants. If the only details given are details of successful appli- 
cations, this is much more likely to stimulate claims than if details of 
unsuccessful claims are also published. It is surely only by 
publishing cases falling on both sides of a line that a line can be 
defined at all. If the law reports only contained reports of cases 
where plaintiffs had been successful, litigation would be multiplied 
since no one could know for certain under what conditions a claim 
would fail. In the reports of hearings, however, unsuccessful appli- 
cations are also included, but again with far too little indication of 
the reasons for failure. For example, in hearing No. 8 the report 
merely states that the applicant alleged breaches of duty causing 
him loas, and that the Board was satisfied that it had no power to 
make an award under the scheme. What conceivable use is this to 
anyone? The duties alleged are not specified, the injuries alleged 
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to have been caused are not specified, and no reasons are given 
for the Board’s decision. 

. It was further suggested in Parliament that the principles govern- 
ing the amounts of compensation would be developed by the Board. 
Again no reasons are given for particular awards, nor is there any 
break-down of the amounts offered except to specify the amount 
attributable to out-of-pocket expenses and loss of earnings. It is 
difficult to see how this unexplained series of figures can give much 
assistance to anyone. 

A final criticism must be made of the way in which these releases 
have been produced. They have, to their credit, appeared promptly. 
But this is no excuse for the only reports of these cases being con- 
fined to cyclostyled notes issued as Press releases. In this form they 
are by no means readily available either to members of the public, 
or to those who should be able to advise them. It need hardly be 
added that these releases are unindexed. It would be indeed difficult 
to devise an indexing system for documents so conspicuously devoid 
of content. 

: It is hoped that these deficiencies will be remedied. Perhaps 

when the annual report comes before Parliament one of the many 
members who advocated the publication of reports will make it clear 
that these releases fall far short of what was intended. The whole 
object of Parliament in leaving the scheme fluid will be stultified 
unless there is some improvement, It was not intended that 
decisions should be reached upon a set of arbitrary, or even secret, 
principles. It was intended that the Board should build up a 
body of case-law. Case-law requires adequate reporting, and this 
reporting is patently inadequate. Unless something is done quickly, 
time and the experience of the Board in its early cases will be 
wasted. If it was right to institute the scheme as speedily as pos- 
sible once it had been decided upon, it is now right to make it 
worthy of its social function. 

Comm Taprrr. 


Hacor CONFERENCE ON PRIVATE INTERNATIONAL Law: 
Drart CONVENTION ON ADOPTIONS 


Art the tenth session of this Conference, held in October 1964, 
three draft conventions dealing with adoptions, service abroad of 
documents and choice of court agreements were signed by the 
delegates of twenty-three countries including the United Kingdom. 
The Convention relating to adoptions, although it professes to aim 
at uniform rules of jurisdiction, choice of law and recognition, is 
in fact mainly concerned with recognition and its key provision is 
tound in Article 8 under which every adoption governed by this Con- 
vention and granted by an authority competent under it shall be 
recognised without further formality in all contracting states. 


404 THE MODERN LAW REVIEW Vor. 26 


Nothing, it may be observed, is said either here or elsewhere on 
how to determine the effects and incidents of foreign adoptions 
although it is this question which has created most difficulties in 
Common Law countries. 

The Convention only applies if the adopter (or adopters) and the 
child, who must be under eighteen and unmarried, are nationals 
of one of the contracting states and are habitually resident in one 
of them.’ Moreover, its scope is severely limited since, under 
Article 2 (b), it will not apply in the ordinary case where these 
parties are all nationals of the same state and are habitually 
resident in it. The machinery and conditions of recognition estab- 
lished by the Convention will therefore operate only in cases of 
what Article 6 describes as ‘‘ inter-country adoptions.” 

Under Article 8, jurisdiction to grant adoptions is given to the 
authorities of the state of the adopters’ habitual residence or 
nationality and they are to grant adoptions only where it is in 
the interest of the child and after thorough inquiries (Article 6). 
They are directed to apply their internal law and in addition must 
respect any prohibitions under the adopters’ lem patriae (Article 4) 
as well as apply the national law of the child as to consents and 
consultations, other than those with respect to an adopter, his 
family or spouse (Article 5). The principle of cumulation has 
thus been followed as regards choice of law although not as to 
jurisdiction. To meet the practical difficulties which may arise 
through cumulation Article 10 provides that an adopter or child 
who is stateless or whose nationality is unknown shall be deemed 
to be a national of the state of his habitual residence. 

It remaing to be seen whether this solution will prove acceptable 
to those who are opposed to cumulation, who will be able to claim 
that the scheme of the Convention is strongly biased in favour of 
the law of nationality. Article 11 follows closely the model of 
section 6 (2) of the Wills Act, 1968,? in dealing with the problem 
of a reference to the law of nationality in the case of states con- 
taining several systems of law and is therefore open to the same 
criticism which was raised against section 6 (2). (See Morris in 
(1964) 18 I.C.L.Q. 684.) On the other hand, ratification of the 
Convention by this country is unlikely to be opposed because of 
the Convention’s refusal to use the concept of domicile, a word 
totally absent from its text. Until the English law relating to 
domicile is reformed and rationalised this concept remains unfit 
for the vocabulary of international legislation. 

A more legitimate obstacle to ratification may be found in the 
provisions made in the Convention for the international validity 
of decrees for the annulment and especially for the revocation of 

1 But not necessarily in the same states of which they sre nationals. 
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adoptions. Under Article 7, an adoption governed by the Con- 
vention may be revoked in the state where the adopted person or 
the adopter then habitually resides as well as in the state which 
granted the adoption. Such applications are to be decided in 
accordance with the internal law of the forum. Under Article 8, 
annulments and revocations are to be recognised without further 
formality. English courts would thus have to recognise the revoca- 
tion of an English adoption order made where the adopters or the 
child are of foreign nationality and either party subsequently 
becomes habitually residenti abroad. Such sacrifice of the principle 
of finality of adoptions, a fundamental principle of English law, 
might be prevented by recourse to Article 15 which permits con- 
tracting states to disregard the provisions of the Convention when 
their observance would be manifestly contrary to public policy. 
The prospect of having to choose between the sacrifice of an impor- 
tant principle and invoking public policy may not be attractive but 
it might arise, quite apart from the Convention, whenever one of 
the parties to an English adoption, having acquired a foreign 
domicile, there obtains a decree of revocation. 

The remaining provisions of the Convention may be summarised 
as machinery to facilitate international co-operation in this field. 
Thus adoptions, annulments and revocations are to be notified, 
the relevant rules concerning adoption and nationality are to be 
stated in declarations, findings of fact on which jurisdiction has been 
based are to be accepted as binding and administrative authorities 
are to co-operate in the preliminary stages of adoption proceedings. 

This machinery should prove a valuable beginning in inter- 
national co-operation in the field of personal and family law. At 
the same time it must be stressed that ratification of this Conven- 
tion by this country cannot absolve the Common Law from finding 
its own solution of the problems of recognition and enforcement of 
foreign adoptions. As regards recognition, instead of following the 
cautious compromise of the Convention, the Common Law may yet 
take a more generous course, inspired by the striking similarity 
between the creation of family ties through marriage and through 
adoption. 

J. Uncrr. 
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NOTES OF CASES 
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Tuxnr is an extraordinary dearth of authority concerning the com- 
mon law misdemeanour of affray: though it is briefly mentioned by 
Coke, Hale, Dalton, Lambard and Hawkins, there appear to have 
been only two reported cases in which it was considered, until R. 
v. Sharp and Johnson! reached the Court of Criminal Appeal in 
1957. Some dicta of Lord Goddard’s in this case* showed that 
he regarded the offence as one which could only be committed in a 
public place—a view that had been generally accepted for over 
a century. In R. v. Hunt and Swanton? in 1845 it was ruled that 
the accused could not be indicted for making an affray, since the 
place where they fought was a considerable distance from the 
highway, and was to all intents and purposes a private one; and 
in R. v. O’Neill,* an Irish case decided in 1871, it was held that 
an indictment for affray which did not aver that the fighting took 
place in a public street or highway would be bad. A direction by 
Thesiger J. confining the offence to a public street was approved 
obiter by the Court of Criminal Appeal in R. v. Allan* in 1968. 
But im other recent cases at first instance the expression ‘‘ public 
place’? had been more widely interpreted, so as to cover public- 
houses,* a dance hall’ and a private proprietary club,* if the general 

public were allowed access to them. 
In R. v. Button and Swain’ fighting had taken place at an 
annual dance held by a darts league in a scout hall; admission 
to the dance was by tickets which were distributed gratis to the 
members of the club, a limited surplus of tickets being given for 
distribution to the licensees of the fourteen public-houses in which 
the league’s members played their darts matches. The defence 
submitted that there was no case to answer, arguing that on the 
evidence the scout hall was not a public place at the material time 
since the public were not allowed to go there. In reply, counsel 
for the Crown contended that “ public ” in relation to this offence 

1 [1957] 1 Q.B. 552. 

2 [bid. at pp. 559-560: he defined an affray as ‘‘a real disturbance of the 
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only meant in the presence of members of the public, and that the 
offence could be committed on private premises. 

MacKenna J., after reviewing the old authorities and the cases 
mentioned above, agreed that the requirement that the offence be 
committed in a public place had originally crept into the law by 
error; but he held that it was by now a communis error, which he 
was bound to accept as the law. He then defined “‘ a public place ” 
as a place to which the public, or any substantial portion of the 
public, have access at the material time”; and he directed the jury 
that they might find that the scout hall was such a place. The 
Court of Crimimal Appeal held that this direction erred in a way 
which was favourable to the accused, and dismissed their appeals; 
it held that it is not the law that an affray can only be committed in 
a public place, and said that ‘‘ where two or more persons fight in the 
presence of persons who neither participate in nor encourage the 
fighting and thereby some of these persons are frightened or put in 
fear, then the offence of affray is complete.” 1 

The erroneous restriction to public places originally arose out 
of an ambiguity of the word “ public.” Coke referred to affray as 
a ‘publique offence,” meaning by this an offence “ wherein the 
King hath an interest and which is not, like a private offence, 
merely actionable at the suit of the injured party’; that is, he 
meant what Lambard* and other writers * meant by “ common 
wrong,” and was not referring to the place in which the offence 
was committed. Hawkins, after quoting Coke’s statement, said 
that “it seems clearly to follow, that there may be an assault which 
will not amount to an affray; as where it happens in a private 
place, out of the hearing or seeing of any, except the parties con- 
cerned; in which case it cannot be said to be to the terror of the 
people.” | Blackstone, citing only Hawkins, then defined affray 
as “the fighting of two or more persons in some public place, to 
the terror of His Majesty’s subjects.” * He added that ‘if the 
fighting be in private, it is no affray but an assault.” 1! But the 
mischief was done: most later writers! quoted Blackstone more 
or less verbatim, and the mistaken restriction to “ a public place ” 
thus became the law. 


10 [1985] 9 W.L.R. 002 at p. 1009; [1965] 1 All E.R. 964 at p. 971. 

11 [1965] 3 W.L.B. 992 as p. 1005; [1985] 1 AN E.R. 084 at p. 978. 

13 8 Inst. 158. 

13 Birenaroha (1624 ed.), pp. 125-128. 

14 Dalton, Country Justice (1727 ed.), p. 88; Termes de la Ley (1721 ed), p. 29. 
1s 1 Hawk.P.O., Chap. 68, a. 1 (my italics). 

16 4 Bl.Comm. 145 (my italics). 

11 Ibid. (my italics). And Blackstone, like Hawkins, Hale and Dalton, referred 


to a constable’s power to break down a looked to suppress an affray: 
one can of course look the doors of s publio place. 
18 6.9., Archbold ed.), p. 877, (85th od.) 8591; Russell on: Crime 


g- (1823 5. 

(1848 ed.), p. 201, (18th ed., 1984), pp. 283-284; Stephen, Digest (Oth ed., 1950), 
ee atin te nie "its Commer ok Colne) Tae abies 
p. 90. An exception was Burn's Justios of the Peace (1825), p. 4.. 


468 THE MODERN LAW REVIEW Vo. 28 


The maxim, communis error facit jus, is one which is seldom 
appealed to in criminal cases, the recent case of Vane v. Yianno- 
polous ** being a notable exception. In rejecting the argument based 
on this doctrine, the court noted that there had been very few cases 
charging the offence of affray until recent years, and added that “ far 
from falling into disfavour or being unfit for present use, it is a 
striking example of how an old common law offence is still at hand 
to deal with a new aspect of our modern society.” °° The usual 
argument for the doctrine of communis error—namely, that a 
long-standing though erroneous rule should not be upset if it has 
been widely acted on in the general course of business dealings— 
has, of course, little application to common law misdemeanours; 
thus there was little to be weighed against the utility which the 
court obviously found the wider definition of affray to possess.** 

The scope of this offence remains unclear in an important 
respect, however. While an affray need no longer occur m a 
public place, and while it is not necessary to prove that any person 
was actually put in fear by the fighting,™ it is still necessary for 
the fighting to take place in the sight and hearing of the public. 
This raises no problem when the offence is committed in a street 
or other public place. But precisely who are ‘‘the publie ” for 
the purposes of this offence when it is committed on private pro- 
perty? More specifically, under what conditions (if any) do persons 
cease to be members of “the public’’ for this purpose, when on 
private premises? There must be persons present who neither 
participate in nor encourage the fighting.” But the Court of 
Criminal Appeal expressly denied that the number of persons present 
is to be taken as the test *; moreover, it is clear that members of 
the public may retain this status if they are lawfully on private 
premises as of right, or if they are merely permitted to be there,“ 
or a fortiori if they are trespassers. They may remain members 
1 reed) 8 W.L.R. 1218; [1064] 8 All E.R. 820, per Lord Reid at pp. 122, 838. 
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of the public even if they join a club in order to gain access to the 
premises, unless there is some real principle of segregation involved 
in membership.** 

In R. v. Kane Barry J. contrasted “ the public ” in this context 
with particular classes such as members of a householder’s family or 
members of a private club and their guests.2”7 But in Button and 
Swain’s case the Court of Criminal Appeal said that on the evidence 
the jury, could have convicted, even if the dance at the scout hall had 
been “‘ a private occasion on private premises.” ° 

The origins of this offence, moreover, suggest that it is not 
limited in this respect at all. Though regarded by modern writers 
as an offence against public order, it seems that affray was 
originally conceived of as a species of public nuisance.” Now, the 
distinction between a public (or common) nuisance and a private 
nuisance is that the former affects the exercise of rights common 
to all Her Majesty’s subjects—i.c., rights (to pass along the high- 
way, breathe clean air, etc.) which they possess qua members of 
the public—whereas the latter affects only private rights, ¢.g., to 
property. And clearly if we are to speak of rights protected by the 
prohibition of riot, rout and unlawful assembly, these too must be 
enjoyed by all persons within the Queen’s peace, and not merely 
by some of them. This is consistent with Coke’s view of affray *° 
and it may be what the Court of Criminal Appeal had in mind, 
since at one point it said that the offence is complete if ‘two or 
more people fight in the presence of persons . . . and thereby 
these persons are frightened or put in fear.” >! 

But if this is correct, then (assuming the other requirements to be 
met) the offence of affray will be committed if two guests fight at a 
private party to the terror of a third; if two boys fight at school 
(public school) and frighten another; if two members of the 
Athenaeum brawl there to the terror of a third; if two servants fight 
in the sight of another in their place of employment; or if two 
brothers fight in their home, in the presence of their parents. This is, 
to say the least, a surprising conclusion. It would seem that the 
only way to avoid it is for the defence, when the fighting has taken 
place on private premises, to prove that despite the existence of 
circumstances sufficient to terrify reasonable men, nobody present 
was actually put in fear—a course which, it is submitted, is left 


16 Bee R. Tonene Pa] 1 All B.R. 705, per Bany Y At p 709 and Panama 
Ploadilly) Lid Newberry [1962] 1 W.L-R. 610 (D.C.), par Lord 
Parker C 618. 


ar [0] 1 All ee "705 at p. 709. 
28 [1965] 2 W.L.B. 992 ab p. 1007; [1965] 1 All B.R. 064 at p. 075. (My italics). 
29 According to Hawkins (1 P.O., Chap. 68, s. 1) it was inquirable as such at 
a court leet. 
30 Bee above, note 12. 
31 [1985] 2 W.L.R. 992 at p. 1005; [1065] 1 All B.R. 064 at 978, (My i 
tthe court adiad thet Ehe toe ies extitiod to-the ame at ai Ole wang 
All are entitled to the protection of the law when public order 4 is being 
violated." 
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open by the decision in R. v. Sharp and Johnson." But at the time 
of writing it is understood that an appeal to the House of Lords is 
pending; so perhaps the definition of this offence will be clarified 
before communis absurditas facit jus. 

Ricwarp F. Spanxs. 


Avoprtion, SUCCESSION, AND THE CoNFLICT OF Laws 


Tue inter-relation of these three issues fell for discussion by the Court 
of Appeal in Re Valentine’s Settlement.’ In 1946, the settlor D, a 
British subject domiciled and resident in Southern Rhodesia, 
executed a settlement under which the income from the trust fund 
was to go to her son, A, for life and then the capital and income 
were to go to such issue of A as he should by deed or will appoint 
and, in default of appointment, ‘‘ upon trust for all or any of the 
children or child ” of A who, being male shall attain twenty-one, or, 
being female, shall attain that age or marry under that age and, if 
more than one, in equal shares. 

D died in 1958; A died in 1962 without exercising his power of 
appointment. Both were still domiciled on death in Southern 
Rhodesia. The trustees issued a summons to determine on whom the 
trust fund devolved. A and his wife had had one child, a boy, S, 
born in 1986. However, in 1989, A and his wife had adopted, by 
order of the Children’s Court in Johannesburg, South Africa, a girl, 
C, born in 1989; in 1044, by order of the same court, they had 
adopted a son, T, born in 1044. The English Court of Appeal 
assumed that both C and T were resident and domiciled in South 
Africa at the time of their respective adoption orders and it appears 
to have been assumed ° that their natural parents were resident and 
domiciled in South Africa both at the date of their children’s birth 
and of their adoption. 

The issue before the Court of Appeal, simply put but not so 
simply answered, was: who was to be entitled to the estate in 


a case the ultimate (or ‘ paces 1) burden would remain on the prosecution, 
beyond reasonable doubt. See Glenville Williams, Oriminsl Law: The 
General Part (2nd ed., ser . 871-886. Alternstively, it may perhaps be 

Johnson was decided per inouriam so far as this 


L 
z 
Hi 
Ef 
a 
of 
F 
s 
i 
53 
i 
5 
of) 


and ce lish Lew and F Adoptions " 
nee) 11 LOL. . 635; Lipstein [2064] O.L.J. 48. Some of the problems of 
~ an adopted child's suocession rights to his natural parents, in the conflict of 


- at pp. 592—588 and 550-564, and above, p. 468. 
2 Ibid. at p. 1028, per Salmon L.J. 


Jouy 1965 NOTES OF CASES 471 


default of appointment—just S,:or all three children, S, C and T, 
equally? Were the two adopted children ‘‘ children of A” within 
the meaning of the settlement? This issue necessitated consideration 
of two questions by the Court of Appeal. First, will English law 
recognise the foreign adoption orders so as to give C and T the status 
of “children °”? If so, then secondly, will English law not only 
recognise their status but also confer on them the same rights and 
benefits under the settlement as on a natural barn child ? 

In considering the first question, evidence was given that, under 
South African law,’ the adoptions were quite valid. The juris- 
dictional rules of the South African courts required the child to be 
resident in South Africa, but the adopting parents had neither to be 
resident nor domiciled there. Accepting the validity of the orders 
in South Africa, would the English court recognise that such orders 
confer the status of children on C and T? Lord Denning M.R. 
stated that, applymg to the recognition of foreign adoptions the 
divorce recognition rule of Travers v. Holley,‘ an English court 
should recognise a jurisdiction which, mutatis mutandis, it claims 
for itself.’ The relevant English jurisdictional rules, at the material 
times of 1989 and 1944, were contained in the Adoption of Children 
Act, 1926 s. 2 (5), which required the adoptive parents to be resident 
and domiciled in England or Wales, and the child to be adopted to 
be resident there. Lord Denning M.R. justified a rule of recognition 
which requires the adoptive parents to be domiciled in the country 
where the order was made, not only on grounds of comity, but also 
on the ground that, as adoption affects the status of both parent and 
child, the governing Jaw should be that of the domicile of the adop- 
ting parent.* The domicile of the child was not considered relevant, 
because that is the same as that of the natural parents—though he 
considered that the child ought to be resident in the country of the 
adoption as the child is under the protection of the courts of that 
country.” 


3 The Adoption of Children Act, 1928, and the Children’s Act, 1987. Adoption 
is now regulated in South Africa by the Children’s Act, 1960. 


4 [1088] P. 246. 

ë [1965] 2 W.L.B. 1015 at p. 1021. 

© Ibid. at p. 1098. As authorities on the inence of the domicile of tha 
adoptive parents, he relied on Re Grove, auchor v. Treasury Soltoitor [1889] 
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than the English statutory provisions under the Adoption Act, 1958. 
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As the adoptive parents were neither domiciled nor resident in 
South Africa at the material times, the majority of the Court of 
Appeal expressed the view that the South African orders could not be 
recognised in this country. This conclusion was reached rather 
hesitantly, for Danckwerts L.J.* expressly stated his reluctance at 
reaching this decision, though succumbing to the influence of 
domicile in English domestic law, Lord Denning ° accepted that he 
might be wrong in his conclusion and Salmon L.J. dissented. He 
agreed that most academic authorities ° required the adoptive 
parents in a foreign adoption to be domiciled in the country of 
adoption but that there was no authority binding on the Court of 
Appeal to require this.’ He pointed out that, though the adoptive 
father was not ‘not domiciled i in South Africa, the courts of that country 
did have jurisdiction under its own law through the domicile therein 
of two of the parties involved, the child and the natural parents. 
One can therefore argue that the South African courts had power to 
alter the status of the child and of its natural parents by giving the 
former a new parent and by depriving the latter of the status of 
parenthood, but not to alter the status of A, domiciled m Southern 
Rhodesia. The consequence of such an approach would be that C 
and T were A’s adopted children but A was not their adoptive 
father.“ To avoid this dilemma, Salmon L.J. was prepared to 
accept recognition of a foreign adoption order which applied the 
same safeguards as an English order ™ so long as the foreign court 
had jurisdiction according to its own law over the child and the 
natural parents: He considered that any possible dangers through 
allowing childless English couples to go abroad, adopt children in 
the foreign country after a brief stay and then return with a new 
and ready-made family, could well be guarded against through the 
inherent power of the court to refuse to recognise a foreign adoption 
on grounds of public policy." 


s [1965] 2 W.L.R. 1015 at p. 1028. 
® Ibid. at p. 1023. 
18 6.9., Dicey, Confict of Laws re ed., 1988), p. 460; Cheshire, Private 
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Even if the Court of Appeal answered the first question in favour 
of the adopted children, which the majority were reluctant to do, 
the court was still faced with the second issue. Assuming that 
English law recognises the foreign adoption orders so as to confer 
the status of ‘‘ children ” on C and T, will English law not only 
recognise their status but also confer upon them the rights and 
benefits of ‘‘ children ” under this settlement? Lord Denning M.R. 
considered that, when an English court recognises the status of 
“ child ’? conferred by a foreign adoption order, English law will 
give to that child only the same succession rights as a child adopted 
in similar circumstances in England under an English order, and not 
the rights of a natural born child and not the succession rights 
conferred on the child by the law of the country of adoption.* As 
Lord Denning M.R. said: 

“I am quite clear that we do not look to the law of succession 

of the ats callie If we did, we might find that a foreign 

a succession in England than 
pt adopted child. Eld Whiek i is absurd. The correct solu- 
tion is this: the child is to be treated in English law just as if he 
had been adopted in England, no better and no worse.” 1 


If C and T had been adopted in England, they would have been 
adopted under the provisions of the Adoption of Children Act, 1926,'" 
and the settlement, being made m 1946, was made before the intro- 
duction of the new succession rights under the Adoption of Children 
Act, 1949.7* In a settlement made before 1949, an adopted child 
has no right to succeed to property and is not a “child”? within 
the meaning of the settlement in the present case, and so neither a 
child adopted in England nor one adopted in South Africa should 
be able to succeed in such circumstances. C and T therefore failed 
to establish themselves as children within the meaning of the 
settlement.” 

This question of the effect of the South African adoption on the 
succession rights of C and T under English law was treated rather 
differently by Salmon L.J. in his dissenting judgment. He pointed 
out 7° that, under the relevant South African provision,™ ‘‘ an 


18 Bee also Danckwerts L. W.L.R. 1015 at p. 1025; of. Re Pearson 
[190] B. 866; a Dai TN ER 
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adopted child shall for all purposes whatsoever be deemed in law to 
be the legitimate child of the adoptive parents.’’** By the law 
of South Africa, C and T would be regarded as A’s legitimate children 
and entitled to succeed under the settlement.” Salmon L.J. relied 
on the view expressed by Harman J. at first instance in Re 
Marshall ™ that, if the law of the country where the adoption order 
was made considered that the adopted child acquired full legitimacy, 
then the child must be treated as fully legitimate in England. This 
was not because of the English Adoption Acts, but because the child 
wes legitimated, and the fact that this was done in a way not known 
to English law was irrelevant. 

This approach appears to require that we should look upon both 
the adoption of one’s own child™ and the adoption of a third 

’s child as two different species of legitimation. This ignores 
the view that adoption is, as Wolff ** described it, only a “‘ fictitious 
consanguinity.” One should look to the law of the country of 
adoption to determine the status of the child, and if the child is, by 
that law, an adopted child and not a legitimated child, then the 
succession rights of such a child in this country should only be those 
of an adopted child. It is arguable that, even under the relevant 
South African provisions in this case, the rights of C and T were 
not really those of legitimate children, despite Salmon L.J.’s sug- 
gestion to the contrary,”’ because of the provisos in section 71 (2) of 
the South African Children’s Act, 1987. 

This decision settles some issues as to adoption in the conflict of 
laws but leaves others still undecided. AI the members of the Court 
of Appeal suggest that if a child is adopted in a foreign country in 
similar jurisdictional circumstances to those under which an English 
court would assume jurisdiction, then, under the reciprocity doctrine 
of Travers v. Holley,** the status of such a child will be recognised in 
England and such a child will at least be able to succeed under an 
English settlement as if adopted in England. Therefore, they say, 
Re Wilby ™ was wrongly decided.** 

The majority in the Court of Appeal suggest further that, in con- 
sidering the succession rights of a foreign adopted child in this 
22 ect to certain intestacy e succession Ti 
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country, the applicable law is English law as the lew successionis and 
not the succession provisions of the law of the country of adoption,** 
thus rejecting the dicta in support of the latter view in Re Marshall.** 
Finally, a consideration of the relevant provisions of Southern 
Rhodesian law in this case raises an interesting recognition issue. 
Evidence was given that, under the Children’s Protection and 
Adoption Act, 1939,?? the Southern Rhodesian courts could only 
grant an adoption order to an applicant domiciled and resident in 
the colony if the child was also resident there, i.e., the Rhodesian 
‘provisions were similar to those of the English Adoption Act, 1926. 
The expert witness in Southern Rhodesian law suggested that, in 
view of these provisions, the Southern Rhodesian courts would not 
recognise a foreign adoption order granted under jurisdictional rules 
differing from their own, and therefore would not recognise the 
adoptions of C and T. Doubt was expressed by both Danckwerts 
L.J.2* and Salmon L.J.** as to the accuracy of this conclusion as it 
appeared to be based solely on a consideration of the Southern 
Rhodesian domestic legislation and not on their rules of the conflict 
of laws. Salmon L.J. was prepared to give a number of reasons why 
the Southern Rhodesian courts should go beyond the principle of 
Travers v. Holley ** and recognise this foreign adoption order, even 
though A was domiciled in Southern Rhodesia and not in South 
Africa. If one assumes either that the Southern Rhodesian courts 
would go further than strict reciprocity and recognise these South 
African orders, or that Southern Rhodesia had the same domestic 
jurisdictional rules as South Africa, what effect would this have 
under the English rules for the recognition of foreign adoptions? 
This poses the question of whether the principle of Armitage v. 
Attorney-General * should be applied by analogy to the recognition 
of adoptions. On the basis that the vital law to consider in such 
questions of change of status is that of the domicile** and if the 
various domiciliary laws of all the parties concerned recognise the 
order as valid, there is much to be said for our courts also 


recognising it. 
P. M. Norra. 


SACKING OF PROFESSORS 


Tre decision of the Judicial Committee of the Privy Council in 
oe University Council v. Silva’ brings to the forefront the 
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issue of the propriety of applying private law principles to matters 
tinged with public import. The case arose out of the dismissal 
of a professor by the Vidyodaya University Council which is one 
of the authorities of the Vidyodaya University. Under section 18 (e) 
of the Act * whereby the University was constituted, the University 
Council was empowered, inter alia, “to suspend or dismiss any 
officer or teacher on the grounds of incapacity or conduct which, 
in the opinion of not less than two-thirds of the members of the 
Council, renders him unfit to be an officer or teacher of the 
University.” Pursuant to the exercise of this power, the Council 
dismissed the professor of the departments of economics and 
business administration who then challenged the validity of the 
dismissal by applying for mandates in the nature of writs of 
certiorari and mandamus to quash the order of dismissal. The 
grounds on which the dismissal was impugned were that (a) the 
order of the Council was made ‘“‘ maliciously, unlawfully and for 
Teasons extraneous to those contained in section 18 (e) of the Act,” 
and (b) his dismissal-was in violation of the rules of natural justice 
in that he was not informed of the charge against him, nor afforded 
an opportunity to be heard. The Supreme Court of Ceylon granted 
the remedy prayed for by way of certiorari against which decision 
the University Council appealed. 

The principal issue before the Judicial Committee was whether 
the University Council in dismissing the respondent were acting in 
a judicial or quasi-judicial capacity so as to be amenable to 
certiorari, or merely in an administrative capacity. The problem 
was approached from a private law angle. Reference was made 
to the law of master and servant. The’ Judicial Committee stated 
that: 

“ The law is well settled that if, where there is an ordinary 
‘contractual relationship of master and servant, the master 
terminates the contract the servant cannot obtain an order of 
certiorari, If the master rightfully ends the contract there can 
be no complaint: if the master ends the contract 
then the servant can pursue a claim for damages.” ° 


It is interesting to note that contrary to bemg well settled, this 
proposition of law is a novel one in the context of certiorari applica- 
tions, and the case seems to be one of first impression. However, 
judicial pronouncements to this effect may be found in quite a few 
declaration cases in which the issue had been raised. Indeed, all 
the cases relied on by the Judicial Committee fall into this 
Since no rational reason exists for differentiating 
between a declaration and certiorari on this score, it may be taken 
that if, in an application for certiorari to quash an order of 
2 The Vidyodaya University and Vidyalankars University Act, No. 45 of 58. 
3 [1965] 1 W.L.R. T7 at p. 79. 
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dismissal, a purely master and servant relationship is established, 
the dismissal, albeit unlawful, effectively terminates the employ- 
ment and the aggrieved party may only sue for damages for 
wrongful dismissal. 

In the present case, the crux of the problem is whether the 
relationship between a University and a professor appointed by it 
approximates to that of a master and servant. Unlike a private 
employer, the University is a statutory authority and its power of 
dismissal is limited by statute so that dismissal in contravention 
of the statute amounts to not only a breach of contract, but also 
an ultra vires act. Is this factor sufficient to distinguish the 
relationship between that of a University and its professors from 
the ordinary contractual relationship between master and servant 
so as to render the private law principles attached to the latter 
inapplicable? The Judicial Committee negatived such a view on 
the authority of Barber v. Manchester Regional Hospital Board," 
where a consultant who was dismissed by a hospital board without 
being permitted to resort to the statutory appeal procedure open 
to him, and which procedure was held to have been incorporated 
in his contract of employment, was held to be entitled to damages 
for breach of contract, but not to a declaration that his dismissal 
was in contravention of legislative provisions * and hence a nullity. 
Barry J. held that: 

“ Here despite the strong statu flavour attaching to the 
plaintiff’s contract, I have reached the conclusion that in essence 
it was an ordinary contract between master and servant.” 7 


It does not appear that the courts will approximate employment 
under a statutory body to that of private employment unless the 
statutory, provisions regulating the employment impose a number 
of rights and obligations going far beyond any ordinary contract 
of service as in Vine v. National Dock Labour Board.* The case 
raised the question of the availability of a declaration to declare 
invalid the unlawful termination by the National Dock Labour 
Board of the employment of a dock worker. Under a statutory 
scheme, registration with the board was a condition precedent to 
employment in the docks. A registered docker was employed by 
the Board which allocated him to work for individual] employers. 
The docker was on the payroll of the Board except during periods 
£ p198) 1 WLR. 181 
$ 8 procedure was laid down in a memorandum issued by the Minister 
of and was judicially Bs Pies as a legislative instrament. 
7 [1958] 1 W.L.R. 161 at p. 196. It has been argued that it is somewhat 
u nable whether the ihip between the consultant and the hospital 
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when he was allocated to an individual employer under a contract 
by the week or longer. Two members of the House of Lords ° held 
that the relationship between the board and the docker was not a 
straightforward master and servant relationship, and consequently 
the private law principles which obtained to the latter were: in- 
applicable, so that the courts had jurisdiction to grant a declaration 
that the dismissal was invalid. The Judicial Committee in Silva’s 
case distinguished Vine’s cas¢-on the basis that the statutory scheme 
of employment of university professors was not comparable to that 
pertaining to.dock workers so as to preclude the application of the 
private law principles of master and servant.’ 
However, there is a respectable ‘body of cases which indicate 
that employment by statutory bodies per se is distinct from private 
employment by the fact that the former is subject to the doctrine 
of ultra vires which supersedes private law principles of master and 
servant, and by virtue of which, the courts have jurisdiction to 
declare an illegal dismissal invalid. This proposition was given 
utterance in Price v. Sunderland Corporation '' which is analogous 
to the instant case in that the employer-employee relationship was 
one between a local education authority and the teachers appointed 
by it. The court stated that: 
“ A local authority or any statutory'body cannot . , either 
employ or dismiss servants except under statutory ‘authori 
ther powers are derived trom the statute or statutes under 
which they are created, and it is a well-known ciple of law 
that statutory powers can only be exercised for purposes for 
which they are granted. Therefore, there may be cases where a 
local authority in resolving to dismiss a servant or to take any í 
other action can have its decision called into question in the 
courts if -those who challenge it can establish that the decision 
was taken either mala fide or that it was a decision which did 
not He within their statutory powers.” 1 

The same view was expressed by Warrington L.J. in Short v. Poole 

Corporation 13 where in considering the validity of the termination 

of the services of a school teacher by a local education authority, 

he squarely distinguished private employment from employment 

by statutory bodies on the basis that the latter have to observe 

the ultra vires doctrine, and that if a statutory- body transcended 

the limits of the authority conferred upon it, the court had juris- 

diction to interfere by way of declaration. It is noteworthy that 

the court in Barber v. Manchester Regional Hospital Board ™ 

accepted this proposition when dealing with the argument that the 
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hospital board in dimissing the plaintiff had acted in bad faith, 
thus recognising that the public law principles governing the 
functions of statutory bodies superseded the common law principles 
of master and servant whereby a master’s motivation in terminating 
a contract of service was wholly irrelevant. However, when it 
came to considering whether the remedy of a declaratory judgment 
was available, the court reverted to the private law principles 
regulating the traditional master and servant relationship which, 
it is submitted, is somewhat inconsistent. It is also noteworthy 
that three of the Law Lords in Vine’s case, in ruling that a 
declaration could properly issue, made no reference to the principle 
that the dismissal of a servant, albeit wrongful, effectively 
terminates the employment, and that the only remedy open to the 
servant was to sue for damages. Neither did the Law Lords 
consider whether the relationship between the board and the docker 
was one of master and servant. They determined the issue on 
the basis that the dismissal was a nullity and, since damages were 
inadequate, a declaration could properly issue.** This method of 
approach suggests that where a statutory body, in the exercise of 
its power of dismissal, acted ultra vires, the courts have jurisdiction 
to declare the dismissal invalid. On a parity of reasoning, such a 
dismissal would be amenable to certiorari provided that the 
statutory body in making the order of dismissal was acting in a 
judicial or quasi-judicial capacity and the vitiating defect constituted 
a ground for the award of certiorari. Thus, had the respondent in 
Silva’s case substantiated his allegation that the University Council 
in dismissing him had acted ultra vires section 18 (e),'" the order 
of dismissal would have been amenable to certiorari. The courts 
have on previous occasions characterised such functions as judicial 
or quasi-judicial.* On the premise that employment by a statutory 
body differs from that of private employment, so as to render the 
common law principles of master and servant inapplicable, the 
question arises whether the University Council has to observe rules 
of natural justice in exercising its power of dismissal. The statute 
is silent on this score, but the courts have not been slow to imply 
such a requirement in cases where the statutory power of dismissal 
was exercisable on prescribed grounds.” 


iZ Beo [1086] Oh. 68 at . 90-91 


18 Even the Kilmuir L.O., wherein he di ished the case 
from that o aa oral master and servant, reveals that legal basis of 
his that the courts have jurisdiction to make a declaration was that 
the d tion of the docker was ultra sires and void 


18 Gf. Barnard v. National Dock Labour Board 1958} 2 Q.B. 18; Vine v. 
ational Dock Labour Board (supra); Ridge v. Baldwin [1064] A. Pe 
» Cooper v. Wilson [1987] 2 . 800; Ridge v. Baldwin [1064] ke 40. See 
the well-reasoned plano of Fernando J. in Silva's case on this point 
[1962] 64 N.L.R. 1 
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There is thus a conflict of judicial approach towards the question 
of dismissal from employment by statutory bodies. It is submitted 
that of the two approaches, the line indicated by the Price opinion 
is preferable. The common law principles of master and servant 
were originally devised for private employment. Employment by 
statutory bodies is not exactly private employment. Hence 
principles applicable to the latter may not operate adequately in 
the case of the former. Moreover, statutory bodies are regulated 
by @ separate body of rules and it is difficult to understand why 
these rules should be superseded by private law principles whenever 
a conflict between the two occurs. Well might one ask, as Lord 
Evershed did?° in a slightly different context, whether ‘‘in a8 
contract of service made in the twentieth century with a statutory 
body . . . it is correct” to subordinate principles generally 
applicable to statutory bodies to those pertaining to the traditional 
master-servant relationship. ` 

f S. M. Tmo. 


Tar JornrT MATRIMONIAL BANKING ÅCCOUNT AND ITS PROCEEDS 


Re Bishop raised the question of the beneficial interest in the joint 
banking account standing in the name of the husband and the wife, 
and the proceeds. 


Balance of the Account 


(i) Prima facie the balance of the account belongs to the sur- 
vivor, for the implied intention of the parties is that the principles 
of survivorship shall operate, as one would expect.” 

(ii) The presumption may be rebutted by evidence that the joint 
account was formed for some limited or specific purpose, ¢.g., as a 
matter of convenience to enable the wife to draw during the illness of 
the husband to meet household expenses, and not for the purpose 
of making any provision for the wife.’ 

(iii) The presumption may also be rebutted by evidence that the 
parties had agreed that the joint account should be held in the event 
of a breakdown of the marriage upon a tenancy in common. In 
such a case prima facie the 50:50 principle will be applied 


20 MoClslland Vv. Northern Ireland General Health Services Board [1057] 1 
W.L.R. 504 at p. 610. The House of Lords in this case ted a declaration 
that the dismissal of a senior clerk from employment w. was merely of a 
contractual nature wae invalid. A major factor which influenced this remark- 
able decision was that this was public as opposed to private employment. See 
Zamir, op. oit., p. 146 et seq. 

1 [1965] 2 W.L.R. 188; [1965] 1 All H.R. 249, Stamp J. 

2 Willams v. Daviess Q94) 104 ER. 1844; Re Harrison (1990) 90 L.J.Oh. 188; 
Re Pattison (1885) 1 T.L.R. 216; applied in Bishop. 

3 Marshall v. Orutwell (1875) L.B. 90 Eq. 328, Jessel M.E.; Hoddinott v. 
Hoddinott [1940] 9 K.B. 408 (0.A.). 
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irrespective of the actual proportion of the contributions in fact 
made by the spouses.* 

Where the marriage continues in ‘amity and ends in death—the 
normal case—a joint tenancy with the right of survivorship is 
plainly appropriate; where the marriage degenerates into acrimony 
and ends in breakdown and divorce, a tenancy in common is plainly 
appropriate, The courts seem to be taking this view, rightly it is 
submitted, There is no inconsistency in implying to the parties the 
intention: joint tenancy if we remain friendly, tenancy in common 
if we become unfriendly. It is an eminently sensible approach, 
reflecting the realities of married life. 

Proceeds of the Account 

(i) If money is drawn from the joint account, either by the 
husband. or the wife or both, and used for the purchase of property 
placed to the name of both parties, then a very strong presumption 
of a joint tenancy very properly arises." 

(ii) If the property is placed to the name of the husband alone, 
the authorities are unclear. Vaisey J. in Jones v. Maynard held that 
a tenancy in common in equal shares was the proper presumption, 
but it is submitted that although his approach was on the right 
lines a joint tenancy with the right of survivorship would be much 
more logical and realistic. Stamp J. in Bishop held that the property 
belonged absolutely and beneficially to the husband. Herejected the 
argument that a joint tenancy or tenancy in common applied, first 
on the ground that such a result would be unfair to the husband 
because no corresponding principle would apply to property held by 
the wife in her sole name; secondly, because the wife must be taken 
impliedly to have consented to or to have authorised the transaction; 
thirdly, because often when property was purchased in the name of 
the husband other property was simultaneously purchased in the 
name of the wife; and fourthly, because in some instances the 
property represented shares taken up as a result of a rights issue in 
respect of shares already held by the husband. Therefore, said 
Stamp J., there was no equity to displace the law. 

(iii) If the property is placed to the name of the wife alone, 
Vaisey J. would have applied the old equity principle of advance- 
ment, namely that the husband was presumed to be making a gift 
to the wife of any beneficial interest he might have in the property, 
the money drawn from the joint account. Stamp J. rejected the 
principle of advancement, which he thought was unfair as it was 
matched by the principle of a resulting trust where the property 
was placed in the name of the husband, equity’s corollary; but he 


4 Jones ¥. Maynard [1051] 1 Oh. 572; [1951] 1 All E.R. 602, Vaiscy J., a 
in Rimmer v. Riwwner [1958] 1 Q.B. 68; [1982] 9 All EB. 868 (0.4), 


and also by Diplock J. in Gage v. King [1961] 1 . 188 at p. 192; [1960] 
8 All E.B. at p. 64G, and by Stamp J. in Bishop. 
5 Re Young 8 Oh-D. 705, Pearson J.; applied in Bishop. And see Lord 


Upjohn in National Provincial Bank Lid. V. Ainsworth [1965] 8 W.L.R. 1, ME. 
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reached the same result as Vaisey J. by. holding that there was a 
presumption that the beneficial interest followed the legal title. 
It is submitted that the old equity principles of advancement 
where property is transferred to the wife and resulting trust where 
is transferred to the husband’ are utterly inappropriate for 
the modern needs of the parties to a marriage and should be rejected 
forthwith as relics of. a different society; and: to this extent the 
approach of Stamp J. is to be welcomed. But it.is also submitted 
that the alleged presumption that the beneficial interest follows the 
legal title is quite inappropriate. Surely the presumption should be 
that prime facie property purchased with money from a joint account 
is intended to be held jointly, in the absence of strong rebutting 
evidence to the contrary. The property may well have been placed 
in the name of one or the other as a matter of convenience, without 
any intention to alter the beneficial interests of the parties. Where 
there are dealings in the property, ¢.g., shares are sold, the proceeds 
paid into the joint account, new shares purchased in the name of the 
husband, then sold again, the proceeds paid into the joint account, 
and so on, it is absurd to suggest, or at any rate to presume, that 
while the, property is in the form of maney it belongs to the parties 
jointly but while it is in the form of shares it belongs to one of them 
to the exclusion of the other. Conversion from money to shares 
and back again may be going on constantly. The unscrupulous 
husband, or wife, could draw out all the money in the account and 
use it to purchase shares for himself, or herself, to the great 
detriment of the other. If Stamp J. was simply saying in Bishop 
that the presumption of a beneficial joint tenancy was rebutted on 
the facts of that’ particular case—though he did not appéar to be 
saying that—then his decision on principle may be acceptable— 
though on the facts that would, appear to be doubtful. It is signifi- 
cant that the savings from the housekeeping allowance, and any 
proceeds thereof, irrespective of legal title, belong beneficially ‘to 
both parties in equal shares.* It is submitted that the presumption 
of a beneficial joint tenancy in amity and a beneficial tenancy in 
common in acrimony is the only logical, realistic and fair presump- 
tion to apply in an age when marriage is rightly looked upon as an 
equal partnership. 
ALEC SAMUELS. 


Tax Drunxen Dererver’s PasseNcrr—lIl 


Ix the March issue of the Modern Law Review, W.A. Wilson 
commented on two Scottish cases dealing with this problem on 
which there is so far surprisingly little authority in English law. 
Can the drunken driver in defence to a claim for damages suffered 


e Married Women's Property Act, 1964. 
1 (1968) 28 M.L.R. 285 e seq. 
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by his passenger rely on the rule volenti non fit injuria or at least 
plead contributory negligence? This problem has recently also 
engaged the attention of the German courts. Some of the argu- 
ments considered there are of general interest and a brief reference 
may, therefore, not be without some value. 

The problem is, of course, an old one. The former German 
Reich Supreme Court dealt with it in its judgment of June 19, 
1988,” when it indicated (in what English lawyers would call an 
obiter dictum) that a passenger clearly aware of the fact that he 
was entering a car whose driver was drunk thereby implicity 
accepted the risk and agreed to suffering any damage that might 
result from the trip. Later decisions accepted this view and the 
new Federal Supreme Court followed it in two decisions, i.e., of 
May 17, 1951,” and of October 9, 1952.4 The German courts have, 
of course, the good fortune of not being fettered by any doctrine 
of stare decisis. This enabled the Federal Supreme Court to follow 
a different course, when in 1961 the problem had to be faced once 
more. In a closely reasoned judgment March 14, 1961* the 
court mentioned that its views had been criticised by a large number 
of academic writers and that one Court of Appeal had refused to 
follow it. The view that a passenger accepting the services of a 
drunken driver was consenting to the ensuing injuries was, the 
court now felt, quite unrealistic. Such a passenger hoped in fact 
that no injury would follow. He did not consider the eventuality 
that his hopes would fail to materialise. To assume consent led 
also to all sorts of technical difficulties. Thus a minor’s consent 
would have to be approved by his father or guardian in order to 
be effective. If the passenger himself was drunk his consent could 
not be valid. Where there was an obvious danger to life or limb 
the consent might be held to be void on the ground of its being 
“ immoral.” ‘The practice of the courts, too, had shown that 
acceptance of the risk by the passenger was an unsatisfactory basis 
for dealing with the problem at issue. Inferior courts had tried to 

. escape the necessity of denying to the passenger any claim by 
finding as a fact that he had not known of the danger to which he 
was exposing himself. 

There were a few cases where consent could be implied, as, 6.805 
when driver and passenger were indulging in some dangerous 
sporting activities. As a rule, however, the reason why it was 
inequitable to allow to the passenger full compensation for the 
injuries suffered by him was the fact that by claiming compensation 
the passenger adopted an attitude which was incompatible with his 
earlier behaviour, i.e., the fact that with full knowledge of the 
driver’s drunkenness he had accepted the ride. The real principle 


3 VI 74/88-RGZ 141, 968. 

3 DI ZR 87/81-BGHZ 2, 150. 

4 IT ZB %2/51-LM BAB § 823 Ha Nr.8. 
s VI ZR 189/50-BGHZ, 84, 855. 
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which had to be applied was the rule forbidding a venire, contra 
factum proprium. -This rule was the basis for the special rule 
applying in the fields of contract and tort which provided for a 
reduction of damages wherever there was contributory negligence 
on the part of the person.who had suffered the damages. This rule 
resulted in a just distribution of damages because it enabled the 
courts to do full justice to the individual circumstances of the case. 
Sometimes it might result in depriving the passenger of any claim. 
In other cases his claim would merely have to be reduced. 

The court did not even discuss the question whether the 
passenger by accepting the ride had set a course from which the 
damage could be said to flow. That:the act of entering the car 
was a cause sine qua non of his injury was as clear to the Federal 
Supreme Court as it had been to Lord Walker in Bankhead v. 
McCarthy.* That it was also an effective cause was for the German 
court, of course, not a jury question: a causa causans is according 
to German law any ‘cause from which the effects, which have 
actually occurred, could reasonably be expected to flow and that 
this expectation was well founded in nearly every. case where a 
drunken driver is at the wheel, could hardly be doubted. 

While the Supreme Court’s view, according to which the rule 
of contributory negligence resulted from the prohibition of a venire 
contra factum proprium, is ‘obviously difficult to follow,” it is 
submitted that the decision itself is sound and will form the basis 
for the future treatment of the claims of passengers of drunken 
drivers by the courts in the Federal Republic of Germany. 

- ' : E. J. Com. 


Poycamous anD Monocamous Marriacrs—Bicamy 


Tux relationship between polygamous marriages and the crime of 
bigamy was considered by the Judicial Committee of the Privy 
Council in Attorney-General of Ceylon v. Reid.? and the case is of 
interest to English readers for this reason and for the refinement 
it adds to the concept of a polygamous marriage. 

The accused, who at all material times was domiciled in Ceylon, 
twice. went through ceremonies of marriage. At the time of the 
first, in 1988, he and the other party were Christians, and the 
marriage was monogamous. In 1959 he was converted to the 
Moslem faith, and subsequently was married to another woman 

ing to Moslem rites. ‘He was prosecuted under section 802 B 
of the Penal Code which. is as follows: 
‘‘ Whoever, having a husband or wife living, marries in any 
case in which marriage is void by reason of its taking 
© 1968 B.L.T. 14. : Š 
T Bee the note by Flume in Desxtscho Juristonsoitung, Vol. 16 (1961), p. 608. 
1 [1065] 3 W.L.R. 671; [1985] 1 All E.R. 812 : 


Jory 1965 NOTES OF CASES 485 


place me the lite of such husband or wife, shall be 
punished . 


The accused’s ariminal lability being thus dependent on his 
civil status, the courts had to decide whether his second marriage 
was valid. The Privy Council held that it was, with the result 
that he was not criminally liable. The basis of the decision was 
that a person domiciled in a country where several religions, and 
several religious laws, co-exist has an “‘ inherent right ” to change 
his religion. This right is not affected by his being previously 
married monogamously, and if he changes his religion to a poly- 
gamous sect, his marriage is thereupon converted to a potentially 
polygamous union. The accused’s second marriage was therefore 
valid. 

In English law a polygamous, including a potentially poly- 
gamous, Marriage is for most purposes regarded as conferring the 
status of married persons on the parties.* For example, it is a bar 
to a subsequent monogamous marriage by either party to a third 
person: Baindail v. Baindail.? It is taken to confer the status of 
legitimacy on the children of the marriage for the purposes of 
succession,‘ although, and this is probably the only exception in 
the civil law, the eldest son does not succeed as heir to a title § 
or to an entailed interest. However, the English courts have no 
jurisdiction to give matrimonial relief where a marriage is poly- 
gamous albeit only potentially so. This applies to petitions for 
divorce,’ for a decree of nullity even if the marriage is void’ and 
claims for maintenance." On the other hand if a polygamous 
marriage is dissolved elsewhere it is competent to the parties to 
ask for a declaration that the divorce dissolved the marriage: 
Lee v. Lau.’ This rule restricting the jurisdiction of the English 
courts qualitatively gives rise to some subtlety in characterising 
claims as being for matrimonial or other relief. In Shahnaz v. 
Riswan ° the parties when marrying polygamoualy in India made 
a contract for deferred dower or mehar which was payable to the 
wife on the ending of the marriage by the husband’s death or by 
divorce. This right was apparently assignable and could be 
claimed from the estate of a deceased husband so that, although 
it could only arise from a Mohammedan, and therefore polygamous, 
marriage, it had the qualities of a contractual rather than a 
personal right. Winn J., therefore, held that the wife, having been 

p i Peace Less A p. 270 et seq. The definitive treatment is by Morris, 
3 [1946] P. 128. 

4 Bamgbose v. Dansol [1955] A.O. 107, semble. 
5 Binha Peerage Claim [1946] 1 AU E.R. 348. 

€ Hyde v. Hyde (1866) L.R. 1 P. & D. 130. 

T Mehta v. Mehta [1945] 2 All E.B. 690. 

3 Sowa V. Sowa [1981] P. 80. 

3 [1964] 3 W.L.B. 750. 

19 [1064] 8 W.L.B. 759. 
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divorced, could bring her claim for mshar in an English court. 
It might be a matter of some nicety to determine whether claims 
to vary a marriage settlement ` or maintenance agreement “ are 
for matrimonial relief. Probably they are since the court has to 
exercise its discretion,” which is the indicia of jurisdiction over 
personal in contradistinction to contractual rights. 

The present case makes timely a review of the ways in which 
a marriage may change its character to or from being polygamous. 
Its character is first determined according to the lew loci celebra- 
tionis although the validity of the marriage may have to be partly 
determined by other laws.’* It has until recently been assumed 
that the matter is then settled once and for all..¥ However, a 
person domiciled in a multi-religious country may, after marrying 
according to a polygamous religion, change to a monogamous sect, 
and this converts the union to a monogamous union: Sinha Peerage 
Claim.** The present case is the converse of that, with a change 
to a polygamous religion. Since the parties’ status is governed 
primarily by the law of their domicile it is to be taken that an 
English court would recognise the new situation, for example by 
treating children of any valid additional marriages as legitimate. 
It appears from the report that the authorities of Islam notify a 
wife of a second marriage, but it might be argued that a poly- 
gamous marriage of the present kind is repugnant to our notions 
of justice.” More to the point, does the first marriage in fact lose 
its monogamous character so as to remove it from the jurisdiction 
of an English court? The Privy Council said, and it was not 
argued, that the first wife retained her right to petition for divorce 
on the grounds of adultery, which if correct means that the hus- 
band after his change of religion has the power to take a second 
wife and yet by doing so commits a matrimonial offence against 
the first. This hybrid situation would probably not come before an 
English court since the change of religion per se would exclude 
the marriage from the English courts, and, in any case, they look 
for the grounds for matrimonial relief to the ee of England not of 
the parties’ domicile if that is different. 

Another possibility is that a single religions law may provide 
for changes in the character of a marriage, as in Cheni v. Cheni = 
where the parties were members of a Jewish sect then living in 
Egypt in which a man could take a second wife if his first bore no 


11 Matrimonial Causes Act, ree s. 25. 


i: Soot nots 

Bothell (1887) 88 700, ince to marry polygamous! 

15 Mehta y AER et s i 

16 [1%6] 1 All E.R. 348 

17 of. the attitude of the Court of Appeal to a Maltese decree of nullity based on 
a religious dogma in Formosa v. Formosa [1068] P. 950. Novelty alone 
w o oand for ening i teooghie snd Kire: Stews 00/8 a foreign legal 
institution: s.g., Shahnas v. Riswan, supra, note 10. 

18 [1965] P. 85. 
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children within ten years of being married: Such a marriage is 
potentially polyganious in a novel sense and, as the wife had borne 
a child, the marriage became permanently monogamous. The court 
could therefore hear a matrimonial claim (for a decree of nullity). 
Alternatively a polygamous marriage may become monogamous 
by being celebrated afresh, as in the case of two Nigerians in 
Ohochuku v. Ohochuku.’* Wrangham J. purported to dissolve the 
monogamous marriage and leave intact the polygamous. This 
is really quite grotesque. 

Finally, as Sir Jocelyn Simon P. said in Cheni v. Cheni, ‘ there 
are no marriages which are not potentially polygamous, in the 
sense that they may be rendered so by a change of domicile. . .,’’ ** 
and vice versa. If this is true it means that if a married Eng- 
lishman goes to a Mohammedan country, and there acquires a 
domicile,’ his marriage becomes potentially polygamous and his 
wife cannot divorce him, or even sue for maintenance, here. 

It is therefore well settled in English law that a marriage may 
cease to be polygamous and probably that a monogamous marriage 
can become potentially polygamous by an appropriate change of 
domicile or religion or other factors, so that a union may alter- 
nately be and cease to be within the cognisance of the English 
matrimonial courts. This lends weight to criticisms of the rule in 
Hyde v. Hyde and it is high time that the courts were given 
jurisdiction over polygamous marriages. What Winn J. said in 
Shahnax v. Rizwan concerning & contract applies equally to any 
question of the relations of parties to a polygamous marriage: 

*¢ As a matter of policy, I would incline to the view that, there 

‘being so many Mohammedans resident in this country, it is 

better that the court should recognise in favour of women who 
have come here as a result of a Mohammedan marriage the 
right to obtain from the first husband what was promised to 
them by enforcing the contract and payment of what was so 


promised, than that they should be bereft of these rights 
and receive no assistance from the English courts.” * 


It may frequently be conjectural whether immigrants have 
acquired a domicile here and so become monogamous. Alter- 
natively, it may be that the English courts would, or should be 
given power to, recognise and enforce any judgments that may 
be made here by the authorities of Islam, just as in Har Shef v. 


19 [1960] 1 All E.R. 258, Webb (1960) 23 M.L.B. 827. 

3° [1968] 8 All E.B. 877. 

21 Little is now made of the old presumption against acquiring a domicile of 
choice in a non-western country. 

23 [1064] 8 W.L.R. 767. This note is not concerned with the recognition of 
issolutions in polygamous countries of monogamous marriages. 
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Har-Sheft (No. 2) they recognised a divorce between Jews domi- 
ciled in Israe] * and pronounced by the Beth Din in London. 

For the same reason the effect on the crime of bigamy of a 
polygamous marriage falls to be mentioned. In the present case 
this was settled by the clear rule in the Penal Code by which the 
accused’s criminal liability was tied to his civil status, the tracing 
of which sometimes is complicated and has rather the same aspect 
as a conveyancer’s search for the pedigree of a title to land. In 
England whilst a monogamous marriage following a polygamous 
marriage is civilly void because it is bigamous,** it does not amount 
to the crime of bigamy: R. v. Sarwan Singh.” 

C. A. Weston 


1088] P. 220. 
os hers dhs Aione moia Do naia; the decision is justifisble by tbe 
doctrine that a divorce is it is the country of 
domicile: Armitage ¥. Att- Gon Tivos] P. 1 T a 
35 See Bartholomew (1954) 17 M.L.B. 844, Andrews [1968] Crim.L.R, 261. 
28 Bandai v. Baindail (supr pra). 
37 [1963] 3 All E.R. 612, Nevertheless Morris has suggested that the accused 
such a case commits an offence under the Perjury Act, 1911, s. 8. 
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Tur Law Orgicens or THE Crown. By J. Lu. J. EDWARDS, LL.D. 
don: Sweet & Maxwell Ltd. 1964. xviii and 401 and 
ibliography and index) 28 pp. £8 10s. net.] 


Ar first sight it seems strange that the legal profession should have had to 
wait so long for a full-length study of the Law Officers of the Crown. After 
reading Professor Rdwards’s interesting book one is leas surprised, because 
the history of the Law Officers and their work is a complicated and intricate 
business, and thelr duties touch the administration of English law at so 
many end such diverse points that the writing of a balanced and coherent 
account of these offices presents an aspiring author with a formidable task. 
On the whole it may be said that Professor Edwards has succeeded with 
this, He has certainly put together a great deal of very interesting informa- 
tion, much of which will be unfamiliar to most lawyers, and still more of 
which is of constitutional and even everyday practical importance, though 
not always easy to track down in the textbooks. His volume also has the 
advantage of a great deal of patient scholarship, which in such a wide and 
comparatively untracked area contains surprisingly few errors. The main 
problem in a work of this kind is to present a balanced and integrated 
account, and in this the author has not been completely successful. 

The most obvious weaknesses are a tendency to over-elaboration tn the 
treatment of some of the historical episodes (an example is the long-sustained 
controversy over the termination of the t to private practice); a good 
deal of repetition; an occasional confused presentation, particularly of the 
historical detail—the chapter entitled “Hybrid Character of the Law Officers” 
is really in a substantial measure a continuation of the previous chepter on 
emoluments and the important point about hybrid character does not emerge 
effectively until later; and sometimes a failure to subordinate the detail to 
the elements of baste significance. 

The Law Officers are working members of the legal profession: they are 
Members of Parliament with special and exceptional duties to that institution— 
in recent times of course more particularly to the Commons House; and they 
are Ministers in the Government team, owing a duty of loyalty to their 
colleagues. It does not require much analysis to become aware that there are 
here serious possibilities of conflicts of duty and conflicts of interest, and the 
careful and detailed survey which Professor Edwards provides, in historical 
perspective, of the work of the Law Officers brings this home with abundant 
evidence. Itis here I think that we find the main value of his book. Fortunately 
he is sensitive to the political and institutional aspects of his subject—this is 
not always the case with the professional legal analyst—and is prepared to 
express a personal view on controversial points; which adds to the liveliness of 
his text, Thus, on the much-debated question of the alleged claims of the Law 
Officers to judicial preferment, the history of which is long and interesting, be 
reaches the common-sense conclusion that whatever may have happened in the 
past, they should now only have “the same consideration to preferment” as 
their legal colleagues at the bar, with, of course, the practical advantage of 
“the opportunity presented by ‘tenure of the Law Officerships.” 

As I have already said the Law Officers are concerned with the workings 
of the legal and political institutions of the country at very many points. 
Each of these has its historical as well as its current aspects, so that the 
most cursory analysis of this book, chapter by chapter, would overstep the 
permissible bounds of space. I will content myself with an indication of 
some of the chapters which I found of particular interest. 
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Older lawyers who have not kept in touch with recent historical research 
will be fascinated by the work of Professor G. O. Sayles described in 
Chapter 2: his researches into the early history of the King’s Bench throw 
a good deal of light on the origins of the King’s Attorney, and fill in the 
gaps in Holdsworth, Again the detailed account of the Attorney’s relation- 
ship with the House of Lords, and the extreme Jealousy of him in the 
Commons which for long refused to admit him to membership, interestingly 
sketched by Professor Keeton in his life of Lord Robson, illustrates both 
the resistance of the English to political change, and their astonishing capacity 
to accept a generation or two later the same innovations as a matter of 
course. Even now, however, the Attorney's position in relation to the House 
of Lords is far from clear, as appears from the speech of Lord Kilmuir L.C. 
as recently as 1957, a discussion of the position which is not sufficiently well 
known. The same point emerges again in the long perlod of hevering over 
the establishment of the Director of Public Prosecutions whose office is the 
subject-matter of the final chapters of this book—how did we do without 
this official so long is the point which comes to one’s mind. To how many 
of us is the King’s Advocate-General who did not disappear till 1872 more 
than a name? Or even a name? Yet his status was for a time as high as 
that of the Attorney-General, over whom in certain cases he seems to have 
had precedence (p. 182), so thet he can properly be regarded as having been 
a third Law Officer. 

One of the most important and interesting questions in relation to the 
- Law Officers, in which of course their hybrid character is very much involved, 
is that of their independence of the Executive in connection with criminal 
prosecutions, Professor Edwards throws a good deal of new light on the 
famous Campbell case of 1924 and absolves Sir Patrick Hastings of any real 
guilt in connection with it: the trouble was to some extent due to his lack 
of political experience but more to Ramsay MacDonald’s fumbling. In- 
cidentally, it is quite clear that in the past the Law Officers were far from 
unanimons on the subject of thelr independence. The dispute goes back 
at least to 1798 when Lord Eldon was Attorney. He was a strong pro- 
tagonist of the independence view, which on the whole has received the 
adherence of conservative lawyers. On the other side may be mentioned 
such eminent Law Officers as Lord Denman and Lord Herschel. It is 
interesting, and not altogether surprising, that Lord Birkenhead, one of 
the bitterest critics of Sir Patrick Hastings in 1924, had at the behest of the 
Executive launched political prosecutions without hesitation when Attorney- 
General, during the 1914-18 War. This question of independence comes into 
the Issue of the Attorney’s flat, the entry of the nole proseqw, and into 
other aspects of the work of the Law Officers which are, as one would 
expect, all effectively dealt with by Professor Edwards. 

A point which does not perhaps come out sufficiently is the tremendous 
strain under which the Law Officers work, especially in times of constitu- 
tional crisis: only exceptionally tough men can stand up to it for long. 
Professor Keeton mentions that Robson kiled himself on the job; Sir Patrick 
Hastings had a severe breakdown after 1924; and Sir James Melville, 
Solicitor in 1929, with whom I had the interesting experience, of working 
for a time, collapsed under the strain a good deal more rapidly than did 
Lord Robson. 

Some of Professor Edwards’ historical deductions seem to me to be open 
to challenge but these are matters of opinion on which there is not room 
to enlarge. Occasionally, however, he seems to get confused over historical 
facts: thus at p. 328, he states that Sir Frederick Pollock was “later Lord 
Hanworth M.R”—it was of course Sir Ernest Pollock, first Solicitor- and 
then Attorney-General in the early 1990s who became Lord Hanworth: 
be was Sir Frederick's grandson, and very proud of the fact. 

: C 
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Law anD Lawyers iw THE Untrep Srarzs, By Erwin N. Gris 
woud. [London: Stevens & Sons Ltd. under the auspices 
of the Hamlyn Trust. 1964. x and 152 pp. 25s. net.] 


Ir is only by an artifice of some subtlety that Dean Griswold of Harvard has 
contrived to bring these intensely instructive lectures within the terms of 
Miss Hamlyn’s bequest on the basis that “the blessings which the inhabitants 
of the United Kingdom derive from their indigenous version of the common 
law” can only be fully appreciated if they reflect upon the complications 
which arise when tho common law is spread out over a Federation which 
sprawis from the Arctic to the Gulf of Mexico and compere them with the 
simplicity which prevails in their own tight little island. Easily the most 
distressing of these is the problem of civil rights. 8,441 Negroes have been 
lynched, says the author, in the United States, the last of them in April 
1959, and although progress is being mede towards the goal of Equal Justice 
Under The Law “the exceptions are striking end depressing.” They are 
manifested not so much in riots and murder as in obstruction and discrimina- 
tlon in such matters as housing, voting, education and employment. Even 
in the North “much of the housing market is closed to Negroes and members 
of some other minority groups. The result is a heavy concentration of non- 
whites, usually in the decaying centers of our cities. And this leads to a 
pyramiding of problems. Tax revenues go down. Slums become worse. 
Leadership moves to the suburbs, while the need for improvement in trans- 
portation, welfare and municipal services becomes more critical in the cities.” 
Since the outlines of this picture are already discernible in several parts of 
Britain and the blessings of the common law are quite inadequate to erase 
them, the inhabitants of the United Kingdom should not, I think, be too 
alert o congratulate themselves on not being inhabitants of the United 
States. Rather they should read and ponder on the awful warning which 
flares out from Dean Griswold’s Chapter 5. 

One can read his other chapters with a quieter conscience and a good 
deal more assurance of the velue of the common law as it is administered 
in the United Kingdom. The fact is, as the author explains, that there are 
“at least 51 versions of the common law in the United States, and it 
would be quite impossible for any person to be familiar with all of them.” 
(Wo learn that the Supreme Court added a 52nd variety in 1642 but this was 
rubbed out again in 1988.) This accounts, at any rate in part, for the fact thet 
“there are at least two-and-a-half times as many lawyers per capita in the 
United States as there are in the United Kingdom” What with the welter 
of confilcttng State laws and the interminable confilct between State and 
Federal jurisdictions, the United States appears from these lectures not 
merely ag a paradise for lawyers but as a law-ridden country. There is just 
too much law altogether and a lot of it, as Dean Griswold agrees, is very 
bad law too, It would be impudent as well as ungracious for an English 
practitioner to criticise the legal hotchpotch which has emerged almost 
inevitably from the philosophy of the Founding Fathers. It is not unfair to 
observe, however, that the defects in the system seem to have been much 
magnified by an indiscipline on the part of the legal profession which the 
Founding Fathers could not have foreseen. It wes not they who laid it 
down that the State judges should be elected rather then appointed. This 
practice, the author tells us, only started in 1848, and the rule that “In many 
States the Judge may not charge the Jury except in terms which are proposed 
by counsel” dates from the same period. Dean Griswold deplores this rule 
as making judges “little more than passive umpires or moderators, leaving 
to counsel any significant active role in the trial of a case.” How tme this 
is becomes apparent the moment one hears an American advocate talking 
about one of his cases. “I could never have tried that case,” he will say, 
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“without the evidence of the girl in the shoe-shine parlour.” It does not 
occur to him to say that the case was tried by the Judge. 

I suppose it is their insecurity of tenure, the political influences which 
determine it and the lack of authority attaching to their office that make 
American judges seem so irresponsible by English standards. Cases like 
WAAOP v. Alabama and Meredith v. Fair which are cited by Dean Griswold 
ahow the judges of the State courts simply refusing to do what they have 
been commanded to do by the superior courts. Nor, I gather, are these 
cases untypical. Meny more are described in much stronger language than 
Dean Griswold’s by Mr. Alvin H. Gershenson, who is a member of the 
American Judicature Society as well as of the American Bar Association, 
In a book which be has starkly entitled The Bench Is Warped (1968 Vantage 
Press Inc, New York). In one of his more temperate passeges he tells us 
that “ Léfe of November 10, 1952, ran a picture section on the disgraceful 
court system of Chicago, where at that time there was a backlog of 50,000 
cases in the courts. This fact was brought to the publics attention by 
pictures showing helpless clients in dire need of some judicial determination 
of their cause, awaiting their day in court; while Judges were shown play- 
ing cards at a local country club on working days because it was good for 
them politically.” Presumably these judges were duly elected by the people 
they were supposed to serves but who cares about the election of Judges? 
In the 1952 election at Evanston, Illinois, says Life, only eighty-cight out of 
45,627 voters bothered to vote for judicial candidates. 

But the Bar appears to be even more undisciplined than the Bench. I 
have often wondered why the Canons of Professional Ethics published by 
the American Bar Association are go freely disregarded in practice. Canon 
15, for instance, says: “It is improper for e lawyer to assert in argument 
his personal belief in his client’s innocence or in the Justice of his cause ”— 
a precept which is equally applicable in this country—but Professor Thomes 
E. Atkinson of New York has permitted himself the observation that “he 
has heard this before, and still tt seems to him the worst sort of rot that the 


they belong to State and local Bar associations which exist all over the 
country and “vary from the extremely good to the mediocre and ineffective.” 
This was brought home to me only recently. A.B.A. Canon 27 deals with 
advertising and, though somewhat laboriously worded, makes it clear that 
“u gelf-lendation” by practising lawyers is “intolerable.” Int spite of this 
Mr. Louls Nixer wrote a book not long ago called My Life in Oourt the central 
theme of which is the outstanding forensic ability of Mr. Louis Niser. I 
said what I thought about this book in unambiguous terms in (1968) 26 
M.LR. 215 and, strangely enough, that review has attracted attention in 
California. The Los Angeles County Bar Association are pressing for the 
introduction of a more specific canon, based on the English model, which 
will positively forbid people like Mr. Niser to write books like My Life. 
I learn that this proposal was turned down by a small majority at the State 
Bar Conference in October 1964; but they are going to try again. 

A.B.A. Canon 8, which is‘much more importent, has also taken some hard 
knocks ‘recently. It reads as follows: “The primary duty of a lawyer 
engaged in public prosecution is not to convict, but to see that Justice is 
done.. The suppression of facts or the secreting of witnesses capable of 
establishing the innocence of the accused is highly reprehensible.” One would 
have thought that this principle, however worded, would . command the 
acceptance of Bar associations, and indeed of individual practitioners 
througbout the country. But no; see Aloorta v. Tewas, 885 U.S. 28 (1957), 
and Napus v. Ilkaois, 860 U.S. 264 (1988). In each of these cases counsel 
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for the prosecution deliberately elicited from his principal witness a state- 
ment in evidence which both he and the witness knew to be a lie. The results 
were not unimportant; Alcorta was sentenced to death and Napue to no less 
than 199 years’ imprisonment (I suppose you save stamp duty if you keep it 
below 200). It is nice to know that the U.S. Supreme Court set aside both 
the convictions as not having been obtained by “due process of law.” “It is 
establishod,” says the Judgment in Nepue’s case, “that a conviction obtained 
through the use of false evidence, known to be such by representatives of the 
State, must fall under the Fourteenth Amendment.” It is disturbing to find 
that this sort of pronouncement still needed making in 1958 and that the 
appellant had to go all the way to the U.S. Supreme Court to get it; but 
an even more disturbing feature of each of these cases is the fact that in 
neither of them, according to the reports, did the Supreme Court administer 
any kind of reproof to prosecuting counsel for his conduct at the trial. 


England. “ I have done this,” he says, “in part to try to explain to you our 
situation so that you perhaps might not think us so barbaric es we must 
sometimes seem to you to be.” But it is in the areas of legal experience which 
are common to both countries that American practitioners seem to me so 
often to behave like barbarians. 

C. P. Harvey 


Tae JuDicaL Process. By Hexny J. ABRAHAM. ew York: 
Oxford University Press. 1962. xii and 881 pp. (with index). 
18s. net. | 


“Tus new book,” says the author, “is a selective comparative introduction 
to the Judicial process, and seeks to analyse and evaluate the main institutions 
and considerations affecting the administration of Justice under law.” It 
does not make particularly smooth reading because Mr. Abraham is no 
master of melodious prose. Consider, for instance, the following sentence: 
“Without a lengthy term of office, preferably life tenure, decent remuneration, 
and stringent safeguards against removal for other than statutorily or 
` constitutionally carefully circumscribed serious breaches of oficial trust, 
the concept of judicial independence becomes a mockery.” At this point it 
would be only fair to let the reader get his breath again. But no; in the 
very next sentence he is informed that “at the level of the national Judicial 
hierarchies” the practices of the three major Western democracies are 
“ relatively similar.” The author is a firm believer in the theory of relativity; 
he seldom finds it possible to describe anything as brief, easy, minor, small or 
ample without the help of this inscrutable adverb. 


“his excellent and authoritative The Machinery of Justico in Hngland” and 
esserting that the English bench has “a record of efficiency and impartiality 
not likely to be readily matched in the free world.” He is also a great 
admirer of the French system of administrative courts, Not only, he says, 
does it “provide for fuller review of administrative action than the average 
Anglo-Saxon one, but the cost of litigation ts smaller; accessibility to the 
courts is greater; review ls more easily available; scope of review is larger; 
state liability for damages is less circumscribed; and settlement is far more 
prompt and efficient.” Assuming, as one assuredly may, that the author's 
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very lucid description of this system ig substantially accurate, one can share 
his enthusiasm for it and understand why the English have begun to feel 
the need of an ombudsman and the French have not. 

Inevitably however the greater part of the book is devoted to the judictal 
system, or rather Judicial systems, of the United States. It consists essentially 
of a hymn of praise of the United States Supreme Court. This is not to say 
that Mr. Abraham disregards the courts at lower levels; be describes them 
very fully, but although he does not criticise them at any length he is 
obviously less enthusiastic about their performances. And no wonder. Dean 
Griswold in his recent series of Hamlyn Lectures was disposed to admit 
that the fifty states of the Union had got far too much law, and it is difficult 
if one follows Mr. Abraham through pp. 128 to 155 to avoid the conclusion 
that they have far too many courts as well We learn, for instance, that 
the State of New York has more than 150 appellate courts at the “ inter- 
mediate level ”—at the level, thet is to say which is roughly equivalent to 
that occupled by our own Courts of Appeal and Criminal Appeal. On top 
of these is of course the Supreme Court of Appeals of the State. But along- 
side of, and largely overlapping with, the state courts is the apparatus of 
Federal Courts, consisting of ninety-one District Courts manned by some 811 
Judges and eleven (Circuit) Courts of Appeal manned by another seventy-five. 
According to Professor Karlen’s Appellate Courts in the United States ond 
England (see (1964) 27 M.L.R. 118) there are more than 600 judges in the 
United States who devote the whole of their time to appellate work. There 
must be something wrong here Mr. Abraham is not insensitive to this 
Judicial extravagance, for he remarks that “the appellate labyrinth of the 
State of California enabled Caryl Chessman to file fourteen appeals in its 
system (which he augmented with twenty-elght appeals to the federal 
courts)!” But he gives the impression that this sort of thing is an inevitable 
concomitant of a federal democracy. Maybe it is, as federalism and demo- 
cracy are understood in the United States, but since Canada and Australia 
manage to struggle along somehow without this dual proliferation of judges 
one suspects that the proposition can be disputed and that the over-lawyered 
condition of the United States may be dus, In part et least, to the 
performances of the United States Supreme Court which the author so much 
admires. 

What strikes a mere forelgner on reading Mr. Abraham’s very detailed 
account of them is their utter unpredictability. “This most impressive and 
most dignified of all governmental bodies in the United States,” which “wil 
live in history” for “tts ceaseless striving to maintain the blend of change 
and continuity which is the sins qua non for a desirable stability in the 
governmental process of a democracy,” consists of nine members, not all 
of whom always vote, and frequently hands down decisions reached by the 
barest of majorities. In this it is not unlike the House of Lords; but it is 
unlike that tribunal in refusing to be bound by its own previous decisions, 
however recent they may be. It overruled itself at least ninety times between 
1810 and 1957, and it adds to this jurisdiction the liberty to “reconsider” a 
decision it has Just given. It was apparently this which enabled Chessman to 
file sixteen petitions with the court for review of his conviction between 1948 
when he was sentenced to death and 1960 when he was executed. But more 
spectacular are the cases of Mrs. Covert and Mrs. Krueger. These ladies 
were married to United States servicemen and Killed their respective husbands 
while stationed with them at overseas bases. They were duly (or unduly) - 
tried and convicted under the United States Uniform Military Code of 
Justice, which authorised the military trial of civilians accompanying the 
armed forces abroad. They appealed to the Supreme Court on the ground 
that the relevant section of the Code was unconstitutional, but by a 5 to 8 
majority the court dismissed their appeals. That was in June 1956. But 
in November thelr motion for a rehearing was granted by a 5 to 8 majority, 


Jury 1965 REVIEWS 495 


and in June 1957 the court reversed its previous decision by a 6 to 2 majority. 
(One presumes from Mr. Abraham’s succinct account that neither of the 
ladies had had to sit on the electric chair in the meanwhile.) This wes no 
doubt gratifying to the appellants, but where does it lead you? “When 
officially announced as decided” (by the Supreme Court) “the case becomes 
binding on all lower federal courts and on all state courts where applicable.” 
But this did not deter Chief Judge John J. Parker of the Fourth Circuit 
Court of Appeals from a well-timed venture in clairvoyance. “In 1940 the 
Supreme Court had held 8 to 1 in the first of the Flag Salute cases that 
Pennsylvania could validly require children of Jehovah’s Witnesses attending 
Public schools to salute the flag, against the claims of violation of the concept 
of freedom of religion.” But in 1942 John J. Parker had an inspired hunch 
that the Judges of the Supreme Court would see, on reflection, that they had 
made fools of themselves. He held an identical statute of West Virginia to 
be unconstitutional, and when that case went to the Supreme Court things 
turned out just as he had predicted. About forty years ago an Indian 
appellant to the Privy Council applied for the adjournment of his appeal on 
the ground that his astrologer had advised him thet the day fixed by their 
lordships for the hearing was likely to prove an unpropitious one. This 
application was rejected by the Judicial Committee as being frivolous, but 
lt seems that a similar application to the Supreme Court would have to be 
considered on its merits. 

Mr. Abraham disposes of all this by saying that “certainty is not 
inevitebly en end in itself. Indeed, certainty and unanimity in the law are 
generally possessed only under a dictatorial system of government—to which, 
in fact, they are indispensable.” With the utmost respect to Mr. Abraham, 
this is absolute nonsense. Down the ages and in all civilised communities 
certainty has been regarded as one of the prime essentials of law. One has 
only to turn to the author's brief summary of the system which prevails in 
the U.S.S.R. to see with what fervour he deplores the uncertainty which 
surrounds the civil rights, if any, of the Soviet citizen. He deplores in 
particular the power of the Procurator General to reopen any decision of 
even the highest court which does not seem to him to square with the current 
party line. “This,” says Mr. Abraham, “represents a unique and awe- 
inspiring compendium of power, but one that is not inconsistent with the 
system under which he fonctions.” A hostlle critic might be tempted to 
suggest to Mr. Abraham that the functions of the Procurator General and 
the United States Supreme Court, as he has described them, are “ relatively 
similar.” 

However, the present critic is not hostile—only a little perplexed. He 
realises that there are two sides to the medal. Stare decisis (which not 
everyone would translate exactly as Mr. Abraham does) can be carried too 
far, and one can admire the decision of the Supreme Court of Michigan in 
Montgomery v. Stephan, 869 Mich. 88 (1960) delivered by Talbot Smith J. and 
allowing damages for logs of consortium, in the teeth of precedent, to a wife 
whose husband had been badly injured in a motor accident. “Were we to 
rule on precedent alone, we would have no trouble with this case. We would 
simply tell this woman to be gone, and take her shattered husband with 
her... . Legally today, the wife stands on a par with her husband... . The 
obstacles to the wife’s action were judge-invented and they are herewith 
Judge-destroyed.” The introduction of a Talbot Smith might have made all 
the difference to the decision of the House of Lords in Myers v. DP.P. But 
the question is one of degree; judicial somersaults in the field of domestic law 
are ane thing; trapeze acts on the United States Constitution are surely 
quite another. 

Talking of the Constitution brings us to the subject of judicial review, 
to which the last, and one of the most enthusiastic, of the author’s chapters 
is devoted. While the courts in England cannot declare an Act of Parliament 
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to be invalid, they can, and often do, make such declarations about subordinate 
legislation such as local by-laws or Ministerial regulations. But if they do, 
the matter can soon be put right. A further and better Act can be passed 
by Parliament conferring the by-law-making or regulatlonmaking power 
which has been held not to exist. But a ruling of the Supreme Court thet 
an Act of Congress exceeds the powers conferred on Congress by the Constitu- 
tion cannot be obliterated without amending the Constitution, an operation so 
laborious end so speculative as hardly to be worth trying. Disgruntled 
senators have complained from time to time that the Supreme Court has 
usurped the function of the legislature, to which case-hardened jurists have 
repHed that the court does not make laws—it only interprets them. What 
seems clear however is that the court can and does unmake laws, and the 
Flag Salute cases suggest that if it feels inclined it can subsequently re-make 
them again. 

Mr. Abraham is so instructive and so well informed that despite the 
substantial length of this book one could wish for more; for he hes made no 
allusion to the First Amendment to the Constitution, which reads: “ Congress 
shall make no law... abridging freedom of speech, or of the press.” This 
has been interpreted in practice es giving to the newspapers (and also to 
radio and television) an unrestricted liberty to comment extensively on civil 
or criminal oases before, during or after trial. Such comment may include 
reports of interviews with witnesses who expect to be called (and who, in 
the event, may not give evidence at all), forecasts of the result of the proceed- 
ings and criticisms of the conduct of the judge, witnesses and counsel while 
they are in progress. American trial lawyers themselves have protested vigor- 
ously against “triel by newspapers.” It accounts, In part at any rate and 
among other things, for the fact, recorded by the author, that in one New 
York case in 1949 it took six weeks to choose a jury. It must surely rank 
among the “considerations affecting the administration of justice under law,” 
yet Mr. Abraham does not mention it at all. This, as he will surely concede, 
Js certainly remarkably, if not actually relatively, odd. 

C. P. Harvey. 


Justice Dante, Dissentina: A BroarkarPnyY or Perr: V. Danikn, 
1784-1860. By Jomx P. Franx. [Cambridge, Massachusetts: 
Harvard University Press; London: Oxford University Preas. 
1964. xvi and 886 pp. 64s. net.] 


Jorow P. Paawx has taught constitutional law at Indiana and Yale Universities, 
edited casebooks in that field, published a volume on the legal career of 
Abraham Lincoln and books on the Supreme Court of the United States and 
its members, and written a biography of the present senior Justice of that 
court, whose law clerk he once was. The publication of this work raises an 
initial question es to why Dr. Frank chose to prepare a full-scale biography 
of a little-known figure who was not outstanding in intellectual capacity, in 
achievements or in influence upon his own generation or its posterity. The 
answer to this question becomes gradually apparent to the reader. Although 
the book contains interesting vignettes of the justice’s personal and official life 
it is not really so much a biography of Peter V. Daniel as a study of a system 
of ideas, the agrarian philosophy entertained by rural landholders in coastal 
areas of the southern United States at the beginning of the nineteenth century. 
Mr. Justice Daniel merely typifies the adherents of that system of ideas. It was 
obsolescent in his own day and is accepted by no one now. Because a peculiar 
approach to interpretation of the American Federal Constitution was central 
to the system, it is an appropriate subject for Dr. Frank’s skill and careful 
research. 
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Peter V. Daniel was a member of the Virginia Council of State from 1812 
to 1886, lieutenant governor of the State during the Jast thirteen years of that 
period, federal district judge for the District of Virginia from 1887 to 1841, 
and a justice of the Federal Supreme Court from 184] until his death in 1860. 
He was an active leader in the Republican Party of Thomas Jefferson and the 
Democratic Party of Andrew Jackson which succeeded it. The extent to which 
purely partisan considerations influenced Judicial appointments and decisions 
will shock English readers; the extent to which judges engaged in active 
partisan politics will shock American readers. Nevertheless, Dr. Frank 
characterises Mr. Justice Daniel as a competent judge, a man of integrity and 
principle who adhered faithfully to the school of thought which he hed 
espoused in his youth. That system of thought was opposed to cities, corpora- 
tons, commerce, industry, paper money, credit and banks. It looked upon the 
American Union es a federation of sovereign states and favoured those 
constructions of the Federal] Constitution which would minimise the powers of 
the Federal Government and maximise those of the states. The almost 
incredibly strict construction of federal powers which it favoured ts {Nustrated 
by Mr. Justice Daniel’s view that the power to establish post roads expressly 
conferred on Congress by the Constitution did not include power to build 
roads; merely to select those existing roads which should be used by the postal 
service, 


Mr. Justice Daniel, for all his good qualities, was a poor prophet of the 
social, economic and legal development of the United States but this study 
of the system of thought which he championed is a valuable contribution to 
the history of politicolegal ideas. It is well documented and the author 
competently chronicles the subsequent development of the legal questions 
involved In Daniel’s opinions. 

Wouux F. Fearcure. 


RUSSELL on Cenaæ. Twelfth edition. By J. W. Cecu Tunnen, 
M.C., LL-D. [Stevens & Sons Ltd. 1964. Two volumes: celviii 
and 1,588 and (index) 62 pp. £14 14s. Od. net.] 


Tux six years which have passed since the previous editon of Russel on 
Orime have been extremely busy and important ones for the criminal law, 
marked by a large legislative and judicial output Dr. Turner is to be 
commended for the skill with which he hes kept up with this mass of new 
material; and the publishers deserve thanks for producing the book in such 
an elegant and compact form. 

As the editor remarks in his preface, many of the judgments of the past 
decade have received (and merited) widespread criticism It is plain that 
the utility of this edition of Russell must depend, at least in part, on its 
treatment of these contentious cases; and in the event the book is something 
of a disappointment in this respect. The discussion of these important 
decisions is rather uneven, and occasionally seems excessively “ academic ” 
in character; and the priorities, in terms of space allotted, are sometimes 
sarprising. Thus no fewer than eleven pages are devoted to Welham v. 
DP.P. [1961] A.C. 108, This decision is, predictably, criticised by reference 
to the editor’s views on economic loss in forgery, which were expounded in 
earlier editions; the contrary arguments of Gooderson (in [1960] Camb.L.J. 
199) are not even cited in a footnote. Naturally, D.P.P. v. Smith [1961] 
A.C. 290 also receives lengthy treatment, being discussed on twelve pages 
(though it is not mentioned on p. 559, as the Table of Cases states). Dr. 
Turner is suftably scathing about the reasoning and treatment of authorities 
in the speech of Lord Kilmuir L.C.; and he cites the several subsequent dicta, 
both Judicial and extra-judicial, which suggest that the decision In Saeith’s 
case may be limited in its scope in the future. Nonetheless it ls regrettable 
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that Httle attempt is made to analyse the decision in reasoned terms, or to 
see how far it can travel on its own. R. v. Vickers [1957] 2 Q.B. 664 receives 
four pages, which appear to have been unrevised since the decision in D.P.P. 
v. Smith; and Sykes v. D.PP. [1962] A.C. 528 is summarised, without much 
comment, in a page and a half. 

Other major cases are virtually ignored. Bratty v. Att—Gen. for NI. 
[1968] A.C. 896 receives only a brief mention, in which the important 
distinction between sane and Insane automatism is not discussed. Only a few 
lines are given to Fisher v. Raven [1964] A.C. 910, with R. v. Ingram 
[1956] 2 Q.B. 424 discussed two pages earlier, as if it had not been overruled. 
Most surprising of all, the decision of the House of Lords in Shaw v. D.PP. 
[1942] A.C. 220 is dismissed in a single sentence. Surely a more positive 
effort might have been made to trace the limits of this decision, and to draw 
the reader’s attention to the authorities cited in argument and to Lord Reid's 
vigorous dissent? We may not yet have reached a judicial Age of Reason 
in the matter of offences contra bonos mores; but it would be nice to be 
prepared for it, if we ever get there. 

Furthermore, a few less contentions cases of importance are omitted or 
misleadingly treated. There is no mention, for instance, of the ruling in R. v. 
Gin [1968] 1 W.LR. 841 that an accused who pleads duress bears only the 
“evidentlal” (and not the “ultimate ”) burden of proof; R. v. Ounninghom 
[1959] 1 Q.B. 288 is nowhere mentioned; R. v. Smith [1959] 2 Q.B. 85 is 

cited on page 80, and R. v. Metharam [1961] 8 All E.R. 200 is not 
mentioned in the discussion of section 18 of the Offences Against the Person 
Act, 1861, The definition of “malice” in statutory offences laid down in 
R. v. Cunningham [1957] 2 Q.B. 886 is referred to in eight places; in none 
of them is tt said, however, that this was a case under section 28 of the 
Offences Against the Person Act, 1861, and is, therefore, not strictly binding 
on the Court of Criminal Appeal where other statutory offences (in particular, 
the offence of maliclous wounding under section 20 of the same Act) are 
concerned. Again, though the decision in R. v. Smith [1968] 1 W.L.R. 1200 
is summarised, it receives no comment despite the fact that it is surely fatal 
to the “subjective” view of the doctrine of common purpose which the 
editor favours. 

For the present reviewer, the chapters in the first volume devoted to the 
general principles of criminal responsibility are the least satisfactory part 
of Russel, Dr. Turners well-known views on mens rea, though not un- 
challenged by other eminent writers, remain unchanged. In particular, 
Professor Hart's justly celebrated essay on negligence is dismissed in a foot- 
note, the most generous interpretation of which is that the editor has mis 
understood Professor Hart’s arguments, Negligence remains inadvertence in 
this work; and the correlative proposttion—namely, that recklessness in the 
criminal law entails “advertence” to, or consciousness of, a risk—is repeated . 
despite the increasing number of cases against it. Dr. Turner is of course 
not alone among contemporary legal writers in taking this view of the 
concept of recklessness. Yet it is one for which there is virtually no judicial 
authority; moreover, it Is flatly opposed to the ordinary meaning of the term, 
which the courts have often declared themselves to be concerned with. As 
this concept is ordinarily used, it is poasihle to te a man that he acted 
recklessly on a particular occasion; this statement can convey information to 
him, in a way which “You acted intentionally” cannot possibly do. This 1s 
enough to show that the notion of recklessness is not Mmited, in ordinary 
usage, to those cases in which the agent actually adverts to or is aware of 
the risks “objectively” inherent in his conduct. It is of course open to the 
courts to limit the word in this way; but they have not yet done so, nor does 
there seem any good reason why they should. 

No doubt it is an academic’s inclination to overemphasise the importance 
of this aspect of the “general part” of the criminal law; yet I cannot help 
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feeling that closer attention to some of these matters might have clarified 
points which seem to me misleading in the discussion of particular crimes. 
A more elaborate treatment of the notion of voluntary action, for example, 
might perhaps have led Dr. Turner to reconsider the statement (on p. 819) 
that cases of “ constructive” housebreaking are really instances of the maxim 
qui facit per aliwm facit per se—as if there were no legally relevant difference 
between belng invited into a friend’s house for dinner and getting in by 
threatening him with a gun. It might also have prevented him from writing, 
in his discussion of automatiam, that an act cannot be imputed to “a man 
who had become unconscious and therefore was not only unable to control 
his movements but also was not aware that he was making them” (p. 87, 
my Stalics)—a statement which surely obscures completely the importance of 
this defence in offences of strict lability. 

Similar remarks, it may be suggested, apply to the distinction between 
“matters of evidence” and “matters of law” which the editor presses into 
service on many occasions. The difficulties inherent in Dr. Turner’s views on 
this point can perhaps best be seen in his lengthy discussion of provocation 
in homicide. Briefly, his argument (see p. 584 et seq.) is that the requirement 
that provocation, to constitute a defence, must have been such as would 
make a reasonable or normal man do what the accused did, should if injustice 
is to be avoided be understood as a device for weighing the evidence in order 
to decide whether or not the accused was really provoked, rather than being 
treated as a rule of substantive law. But to treat this rule as a purely 
evidential one has as a consequence that a mentally normal man who claims 
to have been provoked to kill by a trivial insult must, as a matter of logical 
necessity, be lying. Alternatively, if we chose to believe his account of his 
state of mind despite the evidence, we should be forced to say that he could 
not have refrained from Killing, no matter how slight the provocation he 
recelyed. Neither of these things, however, is necessarily true. It may well 
be that we can say of an accused in such a case thet he could have controlled 
his temper without specially great difficulty, but did not, and, therefore, 
deserves no mitigation. Thus the “reasonable man” test as now applied by 
the courts works injustice only where the accused is not a reasonable or 
mentally normal man (es is of course often the case). 

In conclusion, and with considerable trepidation, I venture to remark on 
the present shape of Russell on Orie. The book is of course primarily 
Intended for the practitioner; and tt is beyond doubt the best book of its 
kind now available, Indeed, merely to glance at the ninth edition of Russei— 
published nearly thirty eventful years ago—is to realise at once the great 
debt which the legal profession must owe to Dr. Turner’s scholarship and 
editorial skil. Much hes been done to compress the present edition, while 
including a lot of new law. Nonetheless a good deal of ancient history 
remains; and some of this (¢g. the appendix on R. v. Asheosll, and the 
discussion on pp. 568-582 of the historical development of manslaughter) may 
be thought to be of too little utility to merit its continued reproduction in 
subsequent editions, even in footnotes. At the same time, many of the 
summary offences created by statute in recent years have, of neceasity, received 
little or no mention. 

In his preface Dr. Turner rightly stresses the Importance of some of these 
statutory offences, and he has increased substantially the number which are 
mentioned in the book; but there are still large ereas of this part of the 
criminal law which remain untouched, and on which the practitioner will have 
to search elsewhere for guidance. Surely Dr. Turner’s statement that “it 
is difficnlt, if not impossible, to deduce general principles of lability” 
relating to these offences is too pesstmistic—and too modest? To seek out 
these principles may, after all, throw light on the present status of many 
older common law crimes. In addition, it might help to force a revision of 
the view, uncritically held in certain quarters, that many statutory offences 
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are merely “quastcrimes,” a distinguishing mark of which is that “the law 
does not care whether it catches the actual offender or not.” Is it, then, 
too redical to suggest that in future editions of Russe the restriction to 
indictable offences be finally jettisoned, so that the book may more fully 
become what its title proclaims it to be—namely, a treatise on Crimes? 


Ricoar F. Srana. 


Powr: ox Divorce, Tue LAW AND PRACTICE RELATING TO DIVORCE 
AND OTHER MATRIMONIAL Causes IN CANADA. Second edition. 
By Juni D. PAYNE, LL.B.(Lond.), Associate Professor, Uni- 
versity of Western Ontario, London, Canada. ggn: Bur- 
roughs and Co. Ltd.; Toronto: The Carswell Co. Ltd. 1968. 
cxxx and 1194 pp. (with index).] 


Tas is the Canadian Rayden. A clear, well-written text is supported by 
exhaustive case citations and followed by appendices containing all the relevant 
statutes, rules and forms. Naturally the English reader is particularly 
interested in the divergences from English law, for the two systems derive 
from the 1857 Act and much reliance is placed in Canada upon English 
decisions. 

Cruelty per se as an all-embracing head is not generally a ground for 
divorce, though sometimes frigidity is Desertion need only run for a 
minimum of two years, and is terminated by supervening mental disorder. 
Artificial insemination heterologous probably constitutes adultery because “it 
was said that the essence of adultery is not the moral turpitude of the act 
of sexual intercourse but the extra-marital surrender of the reproductive 
faculties” (p. 417). Condonation and collusion remain the same as pre-1968 
English law, and collusion in particular seems to give a lot of trouble. Rather 
curiously, Professor Payne suggests that collusion might almost disappear if 
a single isolated act of adultery were no longer to constitnte a cause of action 
(p. 28). A restriction upon the scope of causes of action would not seem 
to the most promising approach to the problem, particularly since English 
experience has shown that to convert collusion into a discretionary bar largely 
solves the difficulties. Adultery is a discretionary bar, but in some juris- 
dictions there is no duty upon the petitloner to make disclosure. In 
considering the exercise of the discretion, a Canadian judge, Riddell J.A, 
said: 


“It may be well to notice . . . the doctrine which requires the 
petitioner to come to the court with clean hands.... But that doctrine 
simply requires the petitioner to have clean hands in respect of the 
transaction giving rise to the litigation. It does not require him to be 
a saint. His hands may be as dirty as mud in respect of other matters 
without depriving him of the right to come to court and assert his rights 
in a matter in respect of which his hands are clean.... The dificult 
question now to be decided is whether it is better for the community that 
these two ainners be separated and allowed to form regular unions with 
others or be compelled, by the continuing bonds of an abhorrent matri- 
mony, to be permanently continent or seek the gratification of their 
natural desires in unlawful and unhallowed communion” (p. 108). 


Wilful refusal is not a ground for nullity, though tt may be evidence of 
impotence. Collusion is an absolute bar to a nullity petition. 

As for procedure, the co-respondent is not necessarily put to his election 
if he submits at the close of the case for the petitioner that there is no 
case to answer; but he has no privilege protecting him from answering 
questions relating to adultery. Damages are often assessed by a jury. The 


Jury 1965 REVIEWS 501 


rule in Hollington v. Hersthora is not always followed. The decree nisi can 
be made absolute after from three to six months. 

With divorce coming within the competence of the Provinces there is a 
lot of local variation in law and practice and many conflict problems. In 
Canada a court accepts jurisdiction over a marriage alleged to be voidable 
on the ground that the marriage took place within the jurisdiction (of. 
Ross-Smith v. Rose-Swith [1968] A.C. 290). 

As for maintenance (there called alimony) there is some doubt as to 
whether the court can order the payment of a lump sum. Sometimes the 
adulterous wife is completely barred by statute from obtaining maintenance. 
Sometimes a maintenance order terminates automatically upon remarriage. 
There appears to be no attachment of earnings procedure available to enforce 
an order against a defaulting husband. There may be no need of the 
concept of the deserted wife’s licence because of “dower” and “ homestead ” 
legislation, which often embodies the principle of registration of her interest 
by the wife. 

If an outsider might presume to comment upon Canadian law, it is 
difidently submitted that a federal statute of universal application, or pro- 
vincial statutes in identical terms, incorporating the substance of the changes 
made in England in 1968, might tmprove the lot of the parties and the 
lawyers. What this book does not do—nor does it set out to do—is to compare 
and evaluate Canadian and English law and practice and discernible trends. 
The rules are clearly stated, but it is dificult for the outsider to get an 
overall picture of the actual working of the Canadian system in practice. 
Perhaps Professor Payne, who obviously has a deep knowledge of Engilish 
divorce law, could help us with an article, which could then usefully be 
incorporated in the next edition. 

Aro SawvEzs. 


A TREATISE on THE Law RELATING TO BRIBERY AND CORRUPTION. 
By R. K. Soonwavata, [Bommay: N. M. Tripathi Private Ltd. 
1964. 600 pp. Rs. 25 or £2 10s. net. Stocked and distributed 
in the U.K. by Sweet & Maxwell Ltd.] 


Tae Law or Seprtion IN Inpu. By D. GOPALAKRISHNA SASTRI. 
[Bombay; N. M. Tripathi Private Ltd., for the Indian Law 
Institute, New Delhi. 1964. xii and 92 pp. Rs.8.50 or 17s. 6d. 
net. Stocked and distributed in the U.K. by Sweet & Maxwell 
Ltd.] 


Bacxerzounp To Inpian CronsaL Law. By T. K. Banensee. 
[Calcutta: Orient Longmans Ltd. 1968. 889 pp. Rs.20 net.] 


Prockepines oF THE Semar. Edited by T. V. ViswanaTHA 
Atyan. [Madras: Provincial Bar Federation, High Court 
Buildings. 1968. 868 pp. Available from Higginbothams 
(Private) Ltd., Mount Road, Madras 2.] 


Tua reviewing of books produced in India on topics of Indian law can 
proceed beyond enumeration of contents and tributes to the authors’ learning 
and enterprise; but opinions will differ as to the direction and utiltty of this. 
In (1964) 80 LQ.R. 446-451 this reviewer critically noticed the AH India 
Reporter style of publication and that which represents the method which 
Sir D. F. Mulla used in his extensive range of textbooks. These ere the 
staple misericords of the Indian Bar. For long they passed for research in 
Indian law. “R.G.D.” m AIR. 1964 Jour. 108 castigated Indian authors 
for publishing as “ commentaries” collections of headnotes cribbed from law 
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reports. In (1964) 18 LC.L.Q. 1188-1189 this reviewer praised the publication 
in 8 Jaipur Low Journal of the proceedings of the All-India Jurisprudence 
Seminar which, at Mount Abu in 1968, stimulated genuine concern for the 
future of jurisprudence in India as a university subject. The present group 
of four utterly different works in the field of Indian legal research exemplify 
the range of interest and activity, and perhaps one may try to estimate their 
significance, not in India where no one will doubt tt, but in the common law 
world generally. It will be understood that the need for and requirements 
of legal research as distinct from practitioners’ aids is entirely open to 
question in India at present. 

Mr. Soonavala’s work is designed for the practitioner. He is a well-known 
author, himself a District and Sessions Judge. He covers the Prevention of 
Corruption Act, 1947, which is commented upon section by section, and 
numerous sections of the Penal Code dealing with public servants, criminal 
conspiracy, attempting to take a bribe, abetment of that offence, and the 

provisions of the Criminal Law (Amendment) Act, 1953, which 
“plugged loop-holes” and made the punishments more deterrent, providing 
a speedy procedure for the trial of cases. Statutes of Pakistan in the 
same field are reproduced in appendices. That of Ceylon is not included, 
but no doubt the book will be of value to those handling appeals from Ceylon 
(no Indian cases were cited in argument in Att—Gen, of Osylon v. De Livera 
and Another [1962] 2 All E.R. 1060 (P.C.)). Mr Soonavela’s method, on the 
whole, is to explain words in the statutes by concise expositions of the law 
taken as near as may be from the reported cases. The statement of law 
is followed, in brackets, by the citation of the case with several references 
to various series of reports. In very many instances the principal references 
selected for the purpose are followed by an “and see,” itself followed not 
by any names of parties, but a list of references (also, properly, multiple), 
and these may occupy two-thirds of a page. Dtiferences between these cases 
are not noted, though discrepancies between the High Court's decisions and 
the Supreme Court's solutions are duly noted in the text where relevant. The 
book does not use footnotes. Not infrequently unreported cases, of which a 
bare note exists, are relied upon (see, e.g, pp. 176-177). This is what a 
practitioner needa, for he (or, his devil) does the fine sifting himself, or throws 
the lot at the judge and mekes him do tt The subject itself is fascinating. 
The reviewer found no non-Indian cases cited, except ancient English cases 
used, for example, in the Privy Council. But no one loses, for India is the 
obvious laboratory for bribery and corruption law, and no Indian practitioner 
need look outside for material. The basic statute, after all, was devised in 
India to meet Indian needs. é 7 

This solid method of proceeding, giving the practitioner what he pays for, 
is usually supposed not to require any reference to previous workers in the 
field. It is the fashion for Indian authors to ignore their predecessors (at 
any rate so fer as open ackndwledgment goes). But Mr. Soonavala is an 
honourable exception. He mekes frequent and useful reference to other 
writers, perticularly those readily available. To this extent the book is a 
work of research in both of the usual senses known to jurists. 

Mr. Sestri’s work on sedition, taking into account the nature of the subject, 
its history in India, discrepancies in viewpoint during the British period and 
some interesting corrections of the judiciary by Parliament, is a concise and 
reliable work of research in the more common sense. India has added to the 
law relating to sedition since the Chinese aggression; but Indian tolerance 
of “bot alr” is still remarkable and is well illustrated. Like the book on 
Bribery, this little treatise on Sedition is useful in developing countries; not 


less useful for its not being a work for practitioners but a scholarly essay for 
the use of tbo Indian Law Commission, for Parlement, or indeed any 
specialist concerned with Jaw-reform and draftmanship. The author makes 
substantive suggestions and tackles bis delicate subject objectively, with 
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only a hint (to this reviewer's eye) of popular pro-“ freedom of speech” bias. 
Except for some infelicities in diction this work is typical of the research 
productions of the Indian Law Institute, practical but not unacademic. 

The dearth of truly legal research work into Indian legal history (the 
work of professional historians necessarily comes into another category) has 
long been a dark aspect of Indian studies. Neither the market for such 
works as Mr. Soonavala’s nor that for Mr. Sastri’s would sustain such 
publications. Yet the celebrations of the centenary of the Penal Code would 
have been incomplete without some scholarly accounts of how that Code 
originated. Dr. Banerjee’s title is a little misleading, for it might perhaps 
have been Background to the Indian Penal Oode, but irrespective of title 
this Ph.D.(Lond.) thesis, prepared under the supervision of Professor A. 
Gledhill in 1958-55, is an excellent example of what can be achieved if a 
legal training, an interest in the system’s origins, access to the source materials, 
and an enterprising publisher can somehow fall into sequence. This reviewer 
long had the original thesis, flagged in more than two-score of places, on his 
shelf, and it is a delight to have the printed text more or leas free from 
misprints. The substantive criminal law, the police, and the entire scope 
of criminal procedure including punishment are dealt with from the beginnings 
of British rule until the Codes were passed. The great interest of the book 
and its chief claim to originality lies in the instances provided where the 
original co-existence between the Islamic and British idees on these subjects 
broke down, and the drift, in typical British fashion, from indifference, 
through compromise, to belated reorganisation. Scholars in the co-existence of 
Islamic and Western laws will find the book informative. It is a pity that it 
was not availeble before recent works on Northern Nigerian lew were 
published. 

In common with many publications by Indians who have written treatises 
or theses in Europe or America, this suffers from a failure to be kept up to 
date from completion to printing. Forelgn-returned Ph.Ds. too often assume 
that no library in India can help them in this regard and that no one in 
the West will do anything towards bridging the gap. Research-techniques 
are thought of as untransplanteble—wrongly, as the astonishingly learned 
(though, indeed, not always up-to-date) essays show that appear in the 
Indian-produced Fear Books and in contributions to seminars. Self-consclous- 
ness on the part of Judges, Directors (government-employed) of Legal 
Education, and others, including Principals of law colleges, on the subject of 
legal research and a desire to raise standards leeds to gatherings intended 
to foster this by example as well as exhortation. The work edited by Mr. 
Viswanatha; Aiyar is virtually the minutes of a super-seminar. Advocates of 
the Madras High Court, judges of that court, and members of the mufassil 
Bar collaborated. Papers were read, commented upon, and their effect and 
value estimated by “observers.” If LLM. dissertations and Ph.D. theses 
in law were more common in Indla such activities would hardly be necessary; 
the activities themselves prove that such research is both practicable and 
needful. 

It is not possible here to give details of all the contributions. Some were 
extraordinarily good. The authors not only knew the weakest spots of Indian 
law as seen from the High Court building, but proceeded to treat of them 
in a detailed, persuasive, and in some instances apparently exhaustive manner. 
Mr. K. Rajeh Iyer, President of the Bar Federation, dealt, among others, 
with Marriage and Divorce. He reports that respectable people, condemned 
by statute to a monogamous status, take “kept concubines” as virtual second 
wives, where the first wife ls childless, since religion does not forbid this and 
(one supposes) testaments can teke care of most of the inconveniences created 
by the new law. The provisions relating to restitution of conjugal rights 
and the usual defences to such petitions produce injustice and inconvenience, 
and it seems that that particular remedy and even judicial separation are 
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discredited. The last, this reviewer ventures to suggest, may have some 
point in castes where females cannot obtain a second marriage. Some, it 
seems, would like to see the introduction of a decree nisi. Divorce by consent, 
available to others under the Special Marriage Act, 1954, is asked for, and 
even by persons (such as a contributor here, Mr. D. Krishnamurthi Iyer) who 
definttely wish the sacramental nature of marriage to be upheld. That there 
should be matrimonial courts with specially trained staffs is a most reasonable 
suggestion. 


The comparative constitutional lewyer will enjoy Mr. M. K. Nambyar’s 
caustic “Life, Liberty and Property.” He says (p. 90): 

“Almost every time the highest Court in the land declares an Act 
invalid, the Government emerges with the sword of a Constitutional 
Amendment to overcome the decision of the Supreme Court. The 
Executivo appears to tell the Supreme Court: ‘If you dare to strike down 
any Act, we shall strike down your decision in turn by bringing a 
Constitutional Amendment.’ Apart from the fact thet what the Consti- 
tution has given as a fundamental right to the citizen by one Article 
is taken away by a Constitutional amendment by another Article, the 
ropeated onslaughts on judicial decisions by the Executve in the form 
of Constitutional Amendments must tend to bring the Constitution and 
its Organs into contempt. For such palpable high-hended disregard of 
the Organic Law of a State, there is hardly any parallel.” 


In spite of a lively discussion (which the reeder can imagine for himself) 
the force of the comment cannot be denied. In addition, Mr. L. K. 
Sivaramakrishna Iyer, to “The 17th Amendment and Article 81 of the Indian 
Constitution,” made a plea against further invasion of private rights. 

Mr. 8. Rajagopalan gives a short study of “Crown. Privilege in India,” 
in which he deplores the Supreme Court’s following, in State of Punjab v. 
Sodhi Sukdev Singh, A.1.R. 1961 S.C. 488 of the dicta in Duncan v. Commel 
Laird [1942] A.C. @M (H.L.). This paper, like many another in this volume, 
evidences en up-to-date acquaintance with English legal periodicals. The 
question of the value of English decisions and obiter dicta in India is 
incidentally handled. 

An original study of a growing subject is Mr. M. R. Narayanaswemi’s 
“Claim of Industrial Workers for Bonus.” Intensive, and, again, unique 
research is available in Mr. T. Chengalvarayan’s “ Judicial Control of Trans- 
port Authorities,” a specialised and highly detailed study of a facet of a 
larger problem. Mr. S. Rangarajan’s “Judicial Creativity and the Ombuds- 
man” is a further example of its author's originality and incredible width 
of reading. Such pepers put an end to the notion that comparative research 
is tmposelble under Indian conditions. Two further papers in the field of 
Judicial administration prove, inter aka, that what is written by law teachers 
in Bngland is studied closely in Indie end utilised in Indian contexts. 

Mr. A. Ramatya’s “Contribution by Companies to Political Parties” has 
a topical flavour: such contributions should not be deductible for purposes 
of income tax. S. Swamikkannu’s “Protection of Minorities in Company 
Law” surveys the world’s legal systems and tends to quieten amdeties in 
India. It is hardly a paper; it is rather a small treatise. A very thorough 
study from the Indian angle is Mr. T. V. Viswanathe Alyar’s own “Taxation 
of Charities and Trusts,” which is critical of the present law as well as 
exhaustively descriptive. The final contribution, Mr. R. S. Venkatechari’s 
“Taxation Laws end Article 14 of the Constitution of Indie,” shows that, 
whatever complaints might be made (as above) in relation to the Constitution 
and the country’s reaction to its judicial interpretation, in this sphere the 
Supreme Court and the High Courts have done their work amply, faithfully 
and without interference, and discriminatory taxation has been ruthlessly cut 
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down. The study is of extreme practical value since before long the dis- 
criminatory character of the Wealth Tax Act, 1957, in taxing Hindu, and 
not other, jotnt-families will have to be considered by the courts. 

The terms of praise in which these papers are mentioned here fits the 
gracious words of acceptance with which Lord Denning received the copy 
of the Proceedings presented to him while he was in Madras. The volume 
is certainly worth presentation to a distinguished appellate judge, and by the 
same token can be used with profit by, for example, comparative lawyers 
concerned with constitutions and texation. But to this reviewer the volume 
is much more significant as proof that the Indien practitioner, trained in the 
Indian law school, can, given practical problems of moment and a pleasant 
educational and social occasion, produce work of dissertation or thesis 
standard. And his work can be published. There is room for very much 
more of this, and the young graduate whose practice has not developed, and 
perhaps never may develop, can alm, in India, at similarly useful productions. 

J. Duxax M. Drrarrr. 


Dir ENTSTEHUNG DES GRIÆCHISCHEN ZIVILGESETZBUCHES (The 
Origins of the Greek Civil Code). By Grorgios J. PLAGIANAKOS. 
[Hamburg: Cram, de Gruyter & Co., Hamburger Rechts- 
studien, Heft 51. 1968. xvi and 214 pp.] 


Mosr comparative lawyers will agree that the Greek Civil Code (Astikes 
Kodtx) of 1946 resembles the codes of Central Europe, especially the German. 
But it took a treatise like this, written by a Greek Judge for German-speaking 
readers, to explain why this is so, how it came about, and to what extent 
it really goes. 


modest title merely covers the first half. In this part, the author gives a 
detailed and interesting account of how modern Greek law originated. He 
refers to the Hexabiblos, a law book worked out by Harmenopoulos in 1845, 


World War, when another draft code was worked out in 1945, put into force 
in February 1948, yet replaced by the original draft of 1940 in May 1946, 
after the first post-war elections had been held. In this long and complex 
story, the reader will find several highlights, There is the predominant role 
played by the Orthodox Church and its tribunals during the period of 
“ Tourkokratfa,” a role corresponding remarkably, and for the same practical 
reason (enforceability of decisions through spiritual pressure), with the 
functions of ecclesiastic courts in Germany during the process of Reception 
and, to a lesser extent, with the early development of Equity in England. 
Another sellent point is the Royal Ordinance of 1885, under which the 
Hexabiblos was to remain in force until codification of civil law was achieved, 
subject, however, to customary law if and where it existed. The prevailing 
interpretation of this ordinance, to the effect that the reference made to the 
Hexabiblos must be understood as a wholesale adoption of its sources in 
Greco-Roman law, paved the way for the dominating influence of the German 
pandectists; the author shows that this influence—which made itself felt 
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both in the general structure and in the details of the later. Code—was due 
not so much to the reputation of the German Code of 1900 as a legislative 
achievement, but rather to the reputation of German pandectism which had 
gone farther than any other school of thought in channelling, analysing and 
rationalising the Greco-Roman heritage. Quite apart from the evidence 
adduced by the author, his argument is also convincing from a psychological 
polnt of view, because it explains why Greek lawyers need not regard their 
Civil Code as an affshoot of a foreign system; in their eyes it is the law 
of the New Rome which, after a long detour through the grinding-mills of 
Teutonic research, made its way back to the country where it was lald down 
for the first time as a coherent body of rules. 

The second half of the book is an outline of the comparative aspects 
presented by the Code. The author starts out from the premise—which is 
unassailable in my opinton—that the Code generally reflects the German BGB 
both in method and in substance (pp. 194-197); consequently he tries to show 
where the Greek Code went beyond the German, where tt followed other 
models, and where it simply maintained natlonal traditions, In the first 
category, we find several constructions worked out by German scholars and 
applied by German courts, which were then adopted by the drafters of the 
Greek Code, most of whom had been studying German, law at its source; out- 
standing examples quoted by the author (pp. 123-180) are the provisions on 
culpa in contrahendo (secs. 197, 198 AK) and Hability for initial impossibility 
(sec. 862 et seg. AK), furthermore, the discretionary power granted the courts 
to exempt debtors from liability if the contractual basis is affected by un- 
foreseeable events (sec. 368 AK). As to the second category, we find French 
and Swiss influence in the provisions on the statutory share to be given to 
the next-of-kin of a deceased, which is understood as a right # rem rather 
than a mere debt (secs. 1825 AK, 918 Code civil, 470 Swiss Civil Code; contra, 
sec. 3808 BGB); we also find it in the sweeping rule governing torts (secs. 914 
AK, 1882 Code civil, 41 Swiss Code of Obligations; contra, the enumerative 
principle adopted in’ sec. 828 BGB), in the requirement of Justa causa for 
transfers of rights in land (sec. 1088 AK, secs. 656, 665 Swiss Civil Code), and 
in the rules on transcription of such rights (sec. 1192 et seg. AK) which 
follow the French rather than the German system of registration. Swiss 
influence in particular is apparent in the broad rule prohibiting misuse of 
rights (sec. 261 AK, sec. 2 Swiss Civil Code; see also sec. 1 of the Civil Code 
of the RSFSR, of 1922), in the status of {legitimate children (sec. 1587 
ot seq. AK, 828, 825 Swiss Civil Code; contra. secs. 1589 subs. 2, 1708 et seg. 
BGB), and in the specific protection granted to the “ personality,” such as 
against invasions of privacy (secs. 57, 59 AK, sec. 28 Swiss CC, sec. 40 Swiss 
CO). In the fidd of private international law, the Code contributes an 
elaborate set of rules, some of which deserve particular attention, such as 
the admission of an objective “proper law test” In the absence of a 
contractual choice of Jaw (sec. 25 AK), and the rule excluding renvoi (sec. 52 
AK; see also sec. 80 of the Introductory Provisions of the Italian Civil Code). 

The third category is marked by a more conservative approach. Examples 
are mainly furnished by the rules on marital relations. The most prominent 
is the mandatory requirement of religious form for any marriage to which 
an orthodox Greek Js a party (sec. 1867 AK); this provision, demanded by 
and conceded to the Orthodox Church in appreciation of its services to the 
national cause, has won dubious fame as one of the bogeys of private inter- 
national law, because it will apply even in such cases where an orthodox 
Greek marries outside of Greece and in a country whose Jaws do not give 
effect to merely religious marriages. Another example is the scarcity of rules 
on marital property; the Code provides only for total separation (sec. 1897 
et seq. AK) or for the Greco-Roman type of dowry (sec. 1408 et seg. AK), 
and while marriage settlements are permitted (sec. 1402 AK), a mere reference 
to customary or foreign law will not suffice (sec. 1408 AK). In the field of 
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divorce law, the Code admits the objective test of disruption only in cases of 
certain ailments and disabilities, thus differing from German and Swiss law 
(sec. 1448 et seg. AK, sec. 48 German Marriage Act, sec. 142 Swiss CC). 
This survey should suffice to give an idea of the wealth of information 
presented and analysed by the author. His book deserves to be recommended 
to any lawyer interested in Greece, in comparative law, or in both. 
Evam Durreico Graver. 


Essays IN CONSTITUTIONAL Law. By R. F. V. Heuston. Second 
edition. [London: Stevens & Sons Ltd. 1964. xi and 204 pp. 
(with index). 25s. net.] 

Ravirwore the first edition of Professor Heuston’s Essays, Professor Hood 

Philips predicted ((1961) 24 M.L.R. 809) that the book would be deservedly 

popular with students. It did in fact achieve a great deal of popularity, in 

spite of having been published at a price which most of us thought excessive. 

The first edition sold out, within three years, and the publishers are to be 

congratulated on having produced a second, enlarged edition at a substantially 

lower price. 

The Hesays are the most readable introduction to the study of consttu- 
tional law that one can recommend. Professor Heuston’s idiosyncratic, 
anecdotal method of presentation is always lively, often amusing—nobody 
else has written an essay on the Sovereignty of Parliament which is calculated 
to make the reader laugh aloud—sometimes exasperating (“ Anyone who has 
been in a London club (or, indeed, an Oxford common room) on the day on 
which an Honours List has been issued will know the importance which the 
world of affairs attaches to these things”) and never dull. Inevitably there 
are large gaps, for the book does not purport to be comprehensive; surely, 
though, there is a strong case for including a chapter on the Conventions 
of the Constitution? The treatment of administrative law has been expanded, 
and there is a wistful glance at the Ombudsman; but one must urge the 
author to be still more expansive here next time, for a highly selective 
approach can only deprive the beginner of perspective. References to recent 
cases and statutes have been incorporated in the text, but the citation of 
Rules of the Supreme Court needs to be brought up to date. 

Professor Heuston’s first chapter is the most controversial. He argues, 
along lines already made familiar by other modern constitutional authorities, 
that the courts have jurisdiction to determine whether what purports to be 
an Act of Parliament is an authentic statute, and that they may pronounce a 
measure to be a nullity if it has not been passed by Parliament as defined 
by existing law. Parliament can, therefore, effectively bind its future action 
by entrenching a new manner and form for the enactment of legislation 
and so redefining itself ad hoc. At most one can demonstrate that these 
propositions are logically sound, and this Professor Heuston has contrived 
to do. But in predicting what attitude the courts might in fact adopt, it is 
unrealistic to ignore the political implications that could be expected to 
flow from the exercise of a new judicial testing right. Nor can one readily 
accept the argument that the courts could intervene by injunction before the 
impugned measure had been submitted for the royal assent. Not only would 
this be an Intervention in the legislative process—and the propriety of the 
Australian High Courts intervention in 4i.-Gen. for New South Wales v. 
Trethowan has subsequently been doubted by that court—but it is unlikely 
that anyone would be accorded loows standi to institute proceedings. How- 
ever, no beginner could be thrown in at the deep end more gracefully. The 
Hesays are manifestly destined to go into further editions. If in the process 
they lose a little of their Oxontan and Hibernian flavour, one may confidently 
expect them to be garnished with an equally attractive seasoning. 

S. A. pe Surre 


CORRESPONDENCE 


Tas Enrroa, 
The Modern Law Review. 
Str, 


In his note on Parker v. The Queen ((1965) 28 M.L.R. 104) L. H. Leigh 
makes the following observation: 


“In his dissenting Judgment, Dixon C.J. stated, for the High Court, that 
in future, when High Court decisions conflicted with those of the House of 
Lords, decisions of the High Court should be followed by the Australian 
Courts.” 


I suggest that this is somewhet too strong an interpretation of what the Chief 
Justice actually said in that case. Dixon CJ.’s own words were: 


“ Hitherto I have thought that we ought to follow decisions of the House 
of Lords, at the expense of our own opinions and cases decided here, but 
having carefully studied Sowth’s Case: I think we cannot adhere to that 
view or policy.” 


The Chief Justice expresses a negative attitude rather than the positive 
approach which Mr. Leigh attributes to him. There is a considerable difference 
between saying “we will cease to do what we have always done” and saying 
“from now on we will do the opposite to that which we have always done.” 
Between these extremes there is a middle course, and I suggest that the Chief 
Justice’s words take us back only as far as the middle course: that in future 
Australian courts will be free to decide whether they will follow House of 
Lords decisions rather than High Court decisions, not that they will now 
automatically follow High Court decisions as they did House of Lords 
decisions in the past: 


G. J. Davies. 
Canberra, Australia, 


on the subject of precedent in the Australian 
courts. The High Court has not considered itself bound by its previous 
decisions, and no doubt it will continue to exercise the like freedom in tho 
future. 

Mr. Davies’ assertions with respect to state courts seem more questionable. 
Presumably, Mr. Davies postulates freedom of choice in all state courts at 
whatever level they may function. The result of such freedom could be chaos. 
A situation which Australian lawyers now deplore would be perpetuated. 
The High Court, by enunclating such a rule, would appear to abdicate its 
unifying function within the Federation. It is difficult to believe that the 
new rule of precedent will ultimately accord to the state courts the freedom 
of choice for which Mr. Davies contends. 


L. H. Læran. 
London. 
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THE ROLE OF A FINAL APPEAL COURT 
IN A DEMOCRACY: 
THE HOUSE OF LORDS TODAY * 


Wear is the role of a final appeal court? Is there a justification for 
the continued existence of the House of Lords as a judicial body? 

Before elaborating on these themes, I should like to say a little 
about the English and American approaches to law, since as was 
just suggested, I find myself “ suspended ” between these two 
legal traditions. The differing approaches have a profound impact 
on attempts to rationalise the appeal process. To an English 
audience I think it appears at times as if American legal writers, 
whether judges or academics, are somewhat like the John Birch 
Society; but whereas the John Birch Society finds some element 
of the Communist conspiracy lurking beneath the most innocent of 
political decisions, American academic lawyers sometimes appear 
to find judicial legislation or the judicial development of a new 
policy or at least some element of judicial predisposition lurking in 
the most innocent looking appellate decisions. On the other hand, 
to an American audience English judges and academic writers often 
seem almost exclusively concerned with the analysis of articulated 
doctrines and uninterested in doctrinal techniques or techniques of 
rationalisation which serve to emphasise the creative element in 
the common law. The paratligm case at first instance—the core 
aituation—appears to absorb so much attention that little concern 
is expended on the appeal process; and legal analysis often appears 
to be limited to what the judges say, rather than seeking to discover 
whether the articulated analysis corresponds with what the judges 
have in fact been doing. 

The last thing I should want today, speaking in this place, would 
be to give any hint that I was suggesting that such appearances 
"Ahe tort Ot a Special Univorti of London Public Lecture delivered at the 

Economicos on 5, 1984. Binoe the purpose of this lecture 

was to promote disnssion rather than to offer a definitie ew of the l 
process, no effort has been made (other than the addition of footnotes) to 
the manuscript into a more traditional article form. 
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represent the truth. Nor do I wish to espouse one alleged approach 
and denigrate the other. But I do feel the American concern with 
the judicial process and the creative element in the common law is 
particularly appropriate in analysing the role of appeal courts, for 
appeal courts, and this is a point I should like to stress, are primarily 
concerned with penumbral issues. Appeal courts are concerned with 
the difficult and important points of law, the extension or restriction 
of doctrines, the choice between competing doctrines or the resolu- 
tion of doubts in the interpretation of statutory enactments. 
While not always admitted by lawyers, such a role is assumed by 
politicians. In the 1984 debates in Parliament dealing with civil 
appeals to the House of Lords and those dealing with the 1960 Act 
allowing a more general right of appeal in criminal cases, it was 
clearly the concern of Parliament that only those issues which did 
present peripheral questions (in the sense of presenting a new or 
legal issue) should be the subject of appeals... The mere fact that 
appeals to the Lords may only be taken on important points of law 
implies the existence of some doubt about the law. Since appeals 
are allowed only where there is doubt, the task of the final appeal 
court is to resolve that doubt; and the resolution of such doubt will, 
because of the nature of language and legal reasoning, involve a 
creative choice. In this respect I am prepared to assume that judges 
in the final appeal court make lew, whatever that may mean (and 
most of the disputes in this area are definitional rather than sub- 
stantive). I am happy to adopt either the Cardozo view that it is 
“ self-evident’? that appeal judges make law or agree with Lord 
Radcliffe’s “ surprise that so much pen and ink has been employed 
by commentators in demonstrating this fairly obvious conclusion.’ * 
The implications of these self-evident and obvious truths, have 
not, however, always been followed through in this country in the 
discussions of the appeal process. In the United States, on the 
other hand, political necessity has forced rationalisation and 
apologia for appeal courts. They are constantly under scrutiny; 
the political importance of judicial review ensures this. It poses 
the fundamental problem of the clash between popular sovereignty 
and the power of the judges—in an unsophisticated sense, the clash 
between democracy and judge-made law. The battles between the 
advocates of judicial restraint and judicial activism, the appeals to 
‘* principled decisions,” ‘‘ neutral principles’? and ‘‘ passive 
virtues ” on the one hand and the justification of the functions of the 
Supreme Court and the final courts of appeal in the several states 
as representatives of some higher law, as guardians of the will of 
the people and as the representatives of a democratic process in 
themselves, are all but aspects of the perpetual analysis of the 
1 Beo the Administration of Justice (Appeals) Act, 1984, ss. 1, 8; Administration 


of Justice Act, 1960, s. 1. 
2 Radoliffe, The Law and Its Compass, 1060, p. 80. 
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appellate process. However much one may disapprove of the 
inevitable clashes that occur in practice and in these analyses, I 
think it is legitimate to say that the whole process of judicial review 
has brought into the open and clarified the appropriate scope of 
the appeal courts’ power of interpreting and extending (and 
“ making ”) the law. But just as the political atmosphere in the 
United States has encouraged academics to rivet their attentions on 
the appeal process (sometimes to the exclusion of equally vital or 
more vital matters), the political climate in England has made 
the intelligent discussion of the appeal process increasingly difficult 
and apparently even irrelevant. 


Tae HISTORICAL JUSTIFICATION FoR APPEAL COURTS 


In this country there is even little serious discussion of the basic 
question of why there should be appeal courts at all. Historically, 
I suggest, that the reason for the existence of appeal courts in 
the common law system was for the development of the law. 

If one looks at the emergence of the writ of error it is clear that 
the appeal to Exchequer Chamber was intended not primarily for 
the benefit of litigants but to develop or at least clarify common law 
doctrines. So too, when the House of Lords took on its modern 
jurisdiction during the Stuart period it was not for the benefit of 
litigants, but because Parliament, and in this case particularly the 
upper house, regarded the courts as important law making bodies, 
and it was felt that all aspects of law making should be vested in 
one of the Houses of Parliament.‘ Indeed the House of Lords 
continued to emphasise this law-making function during the 
eighteenth and the early part of the nineteenth century. Appeals 
were treated as appeals to the whole House and it was regarded as 
the duty of all peers to attend hearings, since peers made law both 
by legislation and by determining judicial appeals." If peers were 
not always as diligent in their attendance as they should have been 
this may be attributed more to the innate idleness of the English 
upper classes and the abstruseness and absurdity of many of the 
Scottish appeals—for the majority of appeals to the House during 
this period were from Scotland.* 


3 A cross-section of recent ae in this fleld might include Bickel, The Least 
Dangerous Branch, 1962; B The Peoples and The Court, 1960; Freund, 
The Suprome Court of the United States, 1961; Mason, The 8S ems Court, 

1962; Modioskey, The Amorioan oms Court, 1960; Rostow, Sovereign 

Jaerog ativa; ; and Wechsler, Principles, Politics ond Fundamental Law 


, ere erage Ro yar er of Lords -Jdiiadiction. during. this 
period aeo, Halo, -J i ion of the Lords' House, 1706; MacQueen, The 
ppellate Jurisdiction of the House of Lords and Privy Council, 1842; Beven, 
“ Tho Appellate Jurisdiction of the House of Lords ” (1901) 17 L.Q.R. 155, 857. 

©, The House of Lords in the Righteenth Century, 1927, p. 10. 

e.g., in 1806 there were 81 English cases (19 ppeala from. ney, atid 10 
writs of error to the common law courts) Í b 
Scottish cases were on s Esport of the itoe appointed to search 
the Lords’ Journal, 1808 House of Commons Sessional Papers, Vol. 8, p. 120, 
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During the nineteenth century many pressures were at work 
which discouraged the law making and law reform aspect of appeals. 
In one sense these pressures were Benthamite and Utilitarian. The 
growth of a modern system of appeal courts, the reforms in the legal 
profession, even the modernisation of law reporting influenced such 
development. To this must be added the basic changes in procedure 
and the growing professionalisation of the judiciary particularly in 
the House of Lords itself, both of which emphasised the role of the 
final appeal court with respect to individual decisions rather than 
any more generalised obligation to remake and remould the common 
law. This changed spirit was most clearly reflected in Selborne’s 
famous legislation of the 1870s where one of his major objects in 
abolishing at least the second appeal was in order to protect litigants 
with a modern day “‘sumptuary law.’?’ Thus by this period it 
may be assumed that the law-making functions of the House were 
notoriously inferior to its newer task of ensuring the effective 
working of the social service which litigation provided. 

If the reforms just mentioned made the change of emphasis 
possible, it was the political environment of the period that ensured. 
the change would take place. The Reform Acts of 1882, 1867 and 
1884 put modern democracy several stages nearer. Reform of local 
government was another important political pressure forcing the 
judges to appreciate the changes which were creeping over the 
country. In the eighteenth century control of local government 
had been exercised by the courts in Westminster Hall, through 
supervisory powers over J.P.s and Poor Law Boards. The nine- 
teenth century saw the building of a basically more democratic 
society both at a national and local level. When the letters of 
Junius had accused Lord Mansfield of legislating, he might well 
have reflected that the judiciary was scarcely less representative ot 
the people than were the members of the Parliament, with a small 
hereditary peerage, and a House of Commons based on “ rotten 
boroughs ” and “ groups.” Chief Justice Ellenborough’s presence 
in the Cabinet might have been rationalised in similar terms. But, 
as the nineteenth century saw the growth of democracy, the old 
creative notions of the judicial law-making function retreated in 
favour of the most representative branch of government. 

This is not to say that the concept of a law-making role for the 


By 1811, %03 of the 264 appeals waiting to be heard were from Scotland. 
First Report from the Commities Appointed to i oon (Gane 1S, 18), 
retard the Decision of Suits in the Court of Chancery (June 18, 1811), 
1810-11 Howse of Lords Sessional Papers, Vol. 8, p. 025. Of the 285 a 
waiting to be heard in 1828, 151 were from Scotland, the i 
England and Ireland. rt of the Select Committee on the te 
Jurisdiction of the House Lords, 1828 House of Lords Sessional Papers, 
Vol. 10, p. 168. 
1 He had adopted this thought from Lord Westbury who, in discussing the double 
a , cautioned, ‘It has been said thet law is a luxury: but as a luxury it 
ald be restrained by sumptuary lsws.’’ Quoted in Nash, The Infe of 
Rishard Lord Westbury, 1888, Vol. 2, p. 288. 
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appeal courts was totally absent. In the debates in the 1870s on 
reform of the courts there was a general awareness that some law- 
making function still remained with the appeal courts. During 
Selborne’s attempts to reform the appeal system, Lord Salisbury, 
for instance, insisted that the judges of the final appeal court, 
whether it took the form of the Court of Appeal or the House of 
Lords, should sit in the House of Lords for “ since they often had 
to make law as judges they should be well trained for it by sitting 
part of the time as legislators.” According to the same peer, such 
experience also saved the judges ‘‘ from too technical and protes- 
sional a spirit; and their decisions gain in breadth.’?* But at the 
same time, it is true that during the last twenty years of Victoria’s 
reign, the growing acceptance and popularity of such political 
shibboleths as parliamentary sovereignty, the rule of law, the 
separation of powers, and responsible government, made it increas- 
ingly difficult for the judges to appear to have any coherent or 
justifiable role in the development of the law. The logic of what 
had been inherent since 1688 or possibly since 1649 was at last 
appreciated. The role of the final appeal court could only be 
an increasingly narrow one. Rather surprisingly, it was left to one, 
who is sometimes wrongly regarded as an arch Conservative in all 
things, Lord Halsbury, to articulate the modern judicial acceptance 
of this role. 


THe EMERGENCE OF THE ORTHODOX THEORY 


Lord Halsbury’s statements are, of course, well known to all 
lawyers. His views on the nature of stare decisis in the London 
Street Tramways case,” his many statements insisting on the literal 
interpretation of statutes,° and his famous speech in the Driefontein 
cage on the importance of excluding policy issues from the courts 2 


are compulsory reading for every law student. But in looking at 
Halsbury’s efforts, in rationalising decisions, to articulate a non- 
creative or mechanistic view of the judicial role, various matters 
should be remembered. The first is that much of what Halsbury 
said had been said earlier in the century; for instance, the argument 
about stare decisis which had been fought out between Lords Camp- 
bell and St. Leonards in the 1850s and 1860s. But a much more 


8 Letter, Sali to Selborne, Feb 24, 1878: Selborne Papers, Vol. XII. 
9 i Tre a: v. PTE i A.O. 875 at pp. ena OD 
6 Case . 10 at p. 12; Jacob v. Jaoob (1 
82 L.T. 270 (H.L.); Hedge v. oe [1896] A.O. 187 at p. 190. 
10 og Earl Gray v. Att.-Gen. [1900] A.O. ; Pislden v. Morley [1900] A.O. 
. After the Parliament Onsis of 1910, Halsbury became even more insistent 
thet tax statutes be interpreted literally. H.g., Smith v. Lion Brewery [1911] 
A.O. 150 at p. 157. 
11 Janson V. Driefontein Consolidated Mines Ltd. A.O. 484 at p. 491. 
1a Of. per Lord Bs. Leonards in Bright v. Hatton (1855) 8 ILLO. Dal at ve 888; 
dgerton v. Lord Brownlow (1888 4 H.1L.0. 1 at pp. 981-288; with per Lord 
Cam in Att.-Gen. v. Dean of Wendsor (1880) 8 L.O, 269 at pp. 891-898; 
and Beamish v. Beamish (1881) 9 H.L.O. 274 ab pp. 388—839. 
What was involved in an adherence to precedent had also divided the law 
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important question is how far did Lord Halsbury take all that he 
said seriously? For every “ modern ” decision, or, if one may use 
that term, for every ‘‘ orthodox ” decision, he was capable of 
producing a highly creative or policy-oriented one.” He was 
immensely skilled at distinguishing decisions for which he had 
little liking. While he talked about the narrowness of public policy 
as interpreted by the courts, he was also expert at i 
precedent narrowly in order to avoid the rules he had cast for 
himself. He had the nineteenth century ability to avoid “ prece- 
dents ” when they conflicted with “ principles,” 1 and his technique 
of treating questions of law as questions of fact is well known.” 
He also had no hesitation, having established to his own satisfaction 
that there was no binding precedent on some particular point, of 
announcing that he proposed deciding the case according to the 
-** canons of common sense,” 1 

Nor was the articulated view of the mechanistic duties of the final 
appeal court taken at face value by the law lords or the general public 
of the Edwardian era. The newspapers and magazines of those days 
criticised the law lords freely for their political views and their 


lords in the intervening years. Cf., for instance, the flexible views of Lord 
Selborne ın Caledonian Ry. v. Walker's Trustes (1882) 7 App.Cas. 250 at p. 
278 and Lord Cairns in Mortemore v. Mortemore (1870) 4 App. Oas. 448 at ABI 
with those of Lord Blackbur in Metropolitan Ry. v. Jackson ( 8 
pp. Ons. 198 at p. 207 and Att.-Gen. v. G. B. R. 8S0) 5 App.Oas. 478 at p. 


13 In fairness is should be remembered that the oft-quoted London Strest 
Tramways v. L.C.0. decision was all but a question of res judiosta. The 
litigation involved the method of calculating compensation in the ry 
+ goquisition of tram tracks. The House had previously (1894) decided a dispute 
between the same two parties holding that the formula was cost of construction 
less d tion. Hence the headnote of the later cease described it as one of 
res 
14 Bee his justification of ths in Quinn v. Leathem [1001] A.O. 405 at p. 508 
In Noakes & Oo. v. Rios [1902] A.O. 2%, Lord Halsb explained (at p. 20) 
why he thought judges had to have such latitude, since whatever rule is laid 
down one can reduce it to something like an absurdity by taking an extreme 
oasa," 

18 De Nicols v. Owrlioer [1900] A.O. AL at p. 27: “ My Lords, I should think 
that, in order to be binding on lordehine, a previous decision must be in 
principle, and as applicable to the same circumstances, identical.” 

16 6.9., Reddaway V. Banham A.O. 199 (passmg off); Barraclough’ v. 
Cooper [1908] gO Te Loa. 
canon of consiraction . . . and T propose to give affect to. what iD mt view the 
testator meant '; Cross, Tetley 4 Co. v. Ootterall 1 KB. 48an. (HLL. 
1905) (workman's tion); Leigh v. Taylor 
ea Rtg i you con ay doen oo rua ee aT 
the question; must apply yourself to facts particular case ” 
(at S 159); Colle v. Home d Colonial Stores [1904] A.O. 179 (nuisance). 
^ The test . . . depend(s) upon the surroundings and circumstances of 4 
coming from other. sources. . . . What may be called the uncertainty of 

(at pp. 184-185). 

17 6.9., De Niools v. Ourler A.O. 21, a conflicts decision case, in which 

Court of A had felt bound by a Scottish decision, Lashley v. Hog. 
Halsbury found could distinguish the precedent by an appeal to principle end 
he then concluded: ‘‘ It follows, therefore, if I am right, that the cese is not 
binding on your ips, and that we are at liberty to decide the question 
now in dispute in acco with reason and common sense '' (at p. 80). 
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prejudices. The law lords themselves were equally conscious of the 

need to maintain a reasonable political balance among their number. 

In 1910 Robson, the Liberal Attorney-General, wrote to the Prime 

Minister, Asquith, asking for more Liberals to be appointed as law 

lords: “ The tribunal (the House of Lords), he said, reflecting 

almost a shade of de Tocqueville, ‘ would have to play a great part 
in disputes that are legal in form but political in fact, and it would 
be idle to deny the resolute bias of many of the judges—there and 
elsewhere. That bias would probably operate more than ever in 
cases that touch on labour, educational, constitutional and, for the 
future I might perhaps, add, revenue questions.” ** Another law 
lord, in a public lecture given during this period, talked bluntly 
of the wide discretion exercised by the law lords. ‘‘ The casus 

improvisus is always with us: and in ninety-nine cases out of a 

hundred it must be settled before Parliament can act. The appeal 

is made not to laws, for there are none, but to Law, call it what you 
like—the common law, the principles of jurisprudence—anything 
from the tus summum to commonsense, from rectio ratio to a square 
deal; it is on and by that stuff that judges have to work, and they 
must do so not as bondsmen but as free.” 1° 

But it was inevitable that a more mechanistic theory, so regularly 
articulated, should ultimately influence the practical operation of 
the final appeal system.” Slowly it came to be accepted that where 

a clear policy choice was required, the House, as a judicial body, 

should attempt either to avoid making it or at least to appear 

to avoid making it. This gradual attempt to make practice appear 
to coincide with the articulated theory was becoming clear by the 
time of the First World War. It was in these years, as the liberal 
law lords began to exert their power, that the House retreated from 
numerous sensitive areas. It at last conceded that trade union 
affairs should not be the concern of the courts. The last vestiges 
of control over restrictive practices between business men were finally 
given up.% The Arlidge case showed that the House was not 
prepared to make English administrative law into anything viable 
even at a procedural level =; and the courts appeared almost too 
willing to abandon control of habeas corpus to the civil service. 

In the years which followed the First World War it became 
obvious that the common law as a creative force was regarded as 
less and leas important. There was a growing acceptance of what 

18 Cited Heuston, Lives of the Lord Chancellors 1885-1940, 1964, p. 151. 

19 Shaw, Legislature and Judiciary, 1914, p. 14. For similar views on statutory 
interpretation see p. 89, and on store decisis see p. 4748. 

20 The most com ensive analysis of the impact of the mechanistio or formal 
style on the development of the common law is provided in Llewellyn, The 
Common Law Tradition: Dending Appeals, 1960, passim. 

x 6.9., Vacher v. London Society of Compositors [1918] A.O. 107. 

a2 Att.-Gon, of Australia v. Adelaids 8.8. Co. [1018] A.O. 781 (P.C., Australia); 
North Western Salt Co. v. Hleotrolytio Alkali Oo. [1914] A.C. 461. 

23 Looal Government Board v. Arlidge [1915] A.O. 120. 

1 R. v. Halliday [1917] A.O. 260. 
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I have rashly called the mechanistic view of law. Some of this may 
perhaps be attributed to the political situation. There was perhaps 
a clearer understanding of democracy. Politics itself had changed. 
By 1922 the battle was between Labour and Conservative. There 
had always been Liberal and Conservative Members of Parliament 
and Liberals and Conservatives on the bench, but Socialist judges 
were few and far between. I am not suggesting that the judges 
now always remembered that the nature of English politics had 
changed. Hopwood’s case would clearly show this is not so,** but 
they did make an increasing effort to avoid giving decisions which 
required them to rationalise an overt policy choice. 

Where it was not possible to avoid policy choices then there was 
an attempt to adopt or at least articulate a neutralist position. Such 
an approach sometimes reflected a genuine attempt to apply the 
Parliamentary policy of statutes under analysis.*° During these 
years the House of Lords was politically astute.*7 By 1982, only Lord 
Russell was not an advocate of judicial restraint where social legis- 
lation was involved *; and that brilliant trio of judges—Macmillan, 
Atkin and Wright—steered the House away from the dangers of 
giving decisions in the field of public law which might appear to 
interfere with the policies of a democratically elected government. 
Instead the House concentrated on keeping traditional common law 
areas of private law in line with changed social conditions.?® 
35 “ 

Public Low 637 Laski, Stade în Low and Police, 1082, poaa. o O 


26 Davies, ‘‘ The Interpretation of Statutes in the +t of their by the 
lish Courts ` (1 eo a B519; n Goons ral Admits, 
tive Law '’ (1986) 49 Harr.L.R. 428. 

21 In protection of the workman, e e ot Cisid dudinng ahs Inte: Git sas 
to redress the imbalance created by the Court of E.g., the House 
determined that the ‘‘ added peril * doctrine which done much to thwart 
claims under the Workmen's Compensation Acts, was a heresy. Harns v. 
Associated Portland Ooment Mfrs. [1989] A.O. TL. On this see Denning, 


From Precedent to Precedent, 1959, p. 82. The House also ened the 
position of the workmen in other ways. Bee Wilsons 4 Clyde Coal Oo. v. 

nglish [reas A.C. 57 (employer to furnish a safe oyetan i of work); 
Radoliffe v. Ribble Motor Rsreiaae 989] wa 915 (weakening of common 


employment). 

28 He was, for instance, in favour of the judicially created ‘' added t 
doctrine. Bee dissent in Harris v. Associated Portland Comont Mfrs. 989] 
A.O. Tl at p. SL He also took a general! Sap erioa i of his 
ver we ree ” doctrine under the same Alderman v. G.W. pern 

; aep ADi Knowl ERT ai) haa. io The 
en to control social l ar, probably came in Minister of 
v. The King, ow p. aff ‘eang AO. (compulsory purchase). 
29 ae most famous eae cae during this period was Donoghus v. Stevenson 
the A.C. 562 at 8. But, as Lord Wright commented of the 1900s, 
pevod In wbtking ilutration of tho jabeial ezemciso at the lgilative 
power Lord W Atkin of Aberdovey, 1867-1%4," Procssdings of the 
ritish Academy, a 90 n. BOT, Bee, also, the week ATTA 
negliganoe, Caswell v. Powell Duffryn Associated Coliories [1940 
owing of damages for Nave of expectation of life, Rose v. v. bord pii 
A.O. 926; a broader approach to the interpretation of con 
Aroos [1983] All B.R. (H.L.); and a more flexible view of ot pablic policy, 
Fender v. St. John-Mildmay [1988] A.O. L 
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By the 1980s there had been an important change in the compo- 
sition of the House of Lords. The 1918 Appellate Jurisdiction Act 
had made some increase in the number of law lords but the law 
lords appointed were still essentially politicians. The need for this 
was recognised even by Haldane who, at other levels, sought to take 
the appointment of judges out of politics.2° In 1929 one new law 
lord was created by the Appellate Jurisdiction Act but the opportu- 
nity was used in the period between 1928 and 1982 to replace 
politically appointed law lords who were retiring with the now more 
traditional professional type of judge. By 1982 the cursus 
honorum had been established within the judiciary. Judges moved 
almost automatically from courts of first instance to the Court of 
Appeal and ultimately to the House of Lords. These professional 
judges were not a-political but they were certainly far more willing 
to accept a clear dividing line between law and politics than had 
been the law lords up to that point. 


The supremacy of the orthodow view 


Once again a World War appeared to have an important impact. 
The law lords of the 1980s while they had increasingly articulated 
the view that there should be a clear separation between law and 
politics, had by no means insisted that every creative impulse should 
be expunged from the common law. After 1989, under the 


30 Haldane, who became Lord Chancellor in 1912, is generally credited with 
having taken the political element out of judicial appointments. ‘' With 
*s assent we decided that in filling the vacancies we would s int only 

on the footing of pen eee and. prolósional qualifiostion.'’ dane, An 
Autobiography, 1920, p. . However, he exempted the final court of appeal. 
He recorded his ‘‘ strong conviction that, at all events for a judge who is to sit 
in the Supreme Tribunals of the Empire, a House of Commons’ training is & 
Phases 


denger of 
Lord Ohenosllors 1885—1940, 1904, p: 39. The effect of this was that although 
somo career judges were appoi es law lords (e.g., Parker) the judicial 
» lead ip of the un 1980 lay with the Lord Chanoellors (who sill eet 
regularly) and politically oriented law lords lke Atkinson, Carson and Shaw. 
31 In 1928 Lord Atkinson ed to be replaced by Lord Atkin; in 1929 Lords 
Carson and Shaw retired be and augmented by Lords Tomlin, 
Russell and Thankerton; in 1630 Lord Sumner resigned and was replaced by 
ee ee ee i ed m 1982, Lord Wright was 
promoted. Only Lard survived general change; and he was 
entitled to be called a prólesaional judge. 
32 Tè is only slowly bei realised how much of the work in bringing the common 
law into line with ing conditions during the 
of his work consistently more 


of istering it as it is"; and he was not above cking the House in 
order to curb such activities. Heuston, op. oit., p. Thus Atkin found 
himself ioeroaingiy a lone dissenter. E.g., I.R.0. v. Duke of W estminstor 
T AR Simon, Atkin had even less rapport; and lived to see 

undo T of his more creative decisions. E.g., Benham v. Gambling 
D1] A.O. , restricting Rose v. Ford A.O. 826. From tha 
rane period seo East rri Rwers Catchment Board v. Kent [1941] A.0. 
TA ( dissenting) refusing to extend Donoghue v. Stevenson to repairs 
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leadership of Lord Greene in the Court of Appeal * and Lord Simon 
in the Lords,™ the appeal judges appeared finally and irrevocably 
to insist that, as a concomitant of avoiding making policy choices in 
the area of public law, the judges should wash their hands of any 
responsibility for remoulding the common law. The accepted motto 
of the law lords became “ never knowingly creative.” The common 
law was regarded as past the age of child-bearing. - For the judges 
the issues of law; for the politicians the issues of policy. For 
Parliament the making of law; for the judiciary its application. 
Nor was there much incentive for the judges in the years after 
1945 to articulate policies out of keeping with the wishes of the 
government. During the War the House had shown an excessively 
patriotic seal in favouring the government over the private individ- 
ual * and in the first year of the Labour administration after the 
war, Mr. Bevan made it clear that Labour would tolerate no 
“ judicial sabotage ” of its legislation. The courts responded in 
the way which was likely to ensure their survival. They were in 
general wary and circumspect. Lords Jowitt' and Simonds, Lord 
Chancellors between 1945 and 1955, showed the way. The judges 
articulated and sought to justify a narrow role for themselves. They 
claimed to have no concern with policy decisions and in particular 
they sought to avoid public law problems. The Franklin ** and 
Nakkuda Ali cases ** mark a phase, covering the first decade after 


carried out n tly; and Atkin’s famous dissent in Invarsidge V. Anderson 

Be ery San at p. 225. 

33 Lord Greene's views are perhaps moss clear: in his Haldane lectures 
of 1944. Greene, ‘ Lew and r (1644) L.J. 849, 857, 865. Greene 
distrusted the decisions of the where the Court of A had undermined 
social legislation and, in these lectures, he called on the judges not to intervene 


policy administra: 
courts were incapable of determining the ‘‘ public interest." But like a 
growing number of judges articulating the orthodox approach he sssymed that 
avoidance of decisions requiring the judges to substitute their value judgment 
in lieu of policy choices by politically responsible administrators also meant that 
even areas of private law, almost exclusively the preserve of the common law, 
should be approached passi ; 

H See especially Nokes v. Doncaster Amalgamated Oolliories Lid. [1040] A.O. 
1014 at p. 1020, I.7.0. for the City of London v. Gibbs [1049] A.C. 402; 
Trinidad Petroloum Development Co. v. O.I.R. [1946] 1 All E.R. 407 (H.L.); 
I.R.0. v. oe Employers Mutual Assurance Assomation [1046] 1 All H.B. 


3s c.g., allowing the Crown what seemed an unlimited discretion in declaring 
documents to be privileged, Duncan vy. Gammell, Laird A Co. [1043] A.O. 624; 
oonatramg és ngil Hon 1B Ioa Rails sone iia eT a are 
unfett wer to imprison without trial, Liversidge v. Anderson [1042] A.C. 
906; den an innocent person the right to bring an action for false 
tmprisonmen’ for detention by customs suthorities, Barnard v. Gorman [1941] 
A.C. 878. While the war was actually on, Lord Bimon was eres 
interpret tax statutes ere E.g., Lailla v. I.R.C. [1043] 4.0. at p. 
881. Even Lord Greene was prepered, in such circumstances, to put 
motan before his deretan 1o eee OR Lord Howard de 
Walden v. 1.B.0. [1949] 1 K.B. 890 at p. 907 (OA). : 
36 Per Bevan, Parliamentary Debates, House of Commons (5th Ser.), Vol. 474, 
cal. 1762 Gay 8, 1948). ee 
37 Franklin v. Minister of Town and Country Planning [1948] A.O. 87. 
88 Nakkuda Ali v. Joyarains [1951] A.O. 66 (P.0., Ceylon). 
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the Second World War, ending perhaps with the East Elloe *° 
decision, in which it was made clear that there was no real interest 
in developing meaningful administrative law doctrines. 

But, as already suggested, unlike the 1980s, this urge on the part 
of the law lords to avoid any appearance of making law, covered 
not only public law, but those areas of private law which had 
traditionally been developed by the judges. For the House certainty 
of legal doctrine (which was assumed to lead to predictability of 
future decisions) became an end im itself.4° The ideal, assumed to 
involve no possible application of policy, was the search for the legal 
status quo.*t This required treating penumbral situations as if they 
were core situations, and at no time making analyses outside the 
verbal framework traditionally used by English judges. The House 
took the view that it must never create a new cause of action *?; 
and the role of the House in the main areas of private law was 
assumed to be to refine rather than to rationalise.“ 

There were many able apologists for this approach. Lord Jowitt 
insisted that the task of lawyers was “ not to consider what social 
and political conditions of today require.” “ An untraversible gulf 
was assumed to separate the functions of a judge from the functions 
of a legislator. The two could never overlap. Jowitt’s successor 
as Lord Chancellor, Viscount Simonds, insisted again and again in 
his decisions that the task of the courts “ is to consider what the law 


80 Smith v. Hast Hllos-B.D.C. pose] 788. The majority of the House (Simonds, 
Morton, Radcliffe) held the er the Requimtion of Lend (Authorisation 
Procedure) Act, 1046, a compulsory purchase order could not be questioned in 
any legal proceedings, even where mala fides was alleged. 

40 e.g., por Lord Simonds in Jacobs v. L.0.0. [1050] A.O. 861 at p. 878: 
setae ee. ne Po to deny the importance, I ould say the paramount 
importance, of certainty in the [aw tò grve lees than coercive effect to the 
un statement of the law made after argument by three members of 
this in Fairman's case.” 


in a period inoreesingÌìy given view problems from a compensation point of 
view. E.g., Read V. J. Lyons d Oo. T] A.C. 156; Overseas Tanks} 
Morts Dock d Engineering Co. [1061] A.O. 888. 

43 6.9., Best v. Samuel Foo d Co. [1952] A.O. 716 especially at p. 792. 

3 6.9., Jacobs v. L.O.C. peo A.O. 881. See Goodhart, ' 
Doctrine of Precedent: itors and Lioesnsors '’ (1980 


as an invitee, even if 
‘he was not volens. The Lew Reform Committee in its Report on Ooowpters’ 
Liability to Invitees, Licensees and Trespassers (Gmd. 9805, 1954) found many 
of the least satisfactory aspects of this branch of the law embodied in decisi 
by the House. In contract the narrower roach was clearly reflected in 


every la ’ 
Mansfield did, and decide what the law t to be. He is far better employed 


if he puts himself to the much simpler of deciding what the law io” 
(1081) 25 Aust.LJ. 206. 
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is, not what it ought to be ” 4; and where questions of statutory 
interpretation were involved he refused to allow the courts to look 
for the policy that Parliament had intended to effectuate. The 
only way of enforcing parliamentary intent was to apply the words 
of the enactment strictly—by giving them a literal mterpretation: 
to look to the policy of the Act would be “‘ a naked usurpation of 
the legislative process.” +° 

Thus by 1950 the orthodox view had carried the attitude first 
clearly expreased by Lord Halsbury to its logical conclusion. The 
line between law and policy was assumed to be a clear one, as was 
that between law and fact; the “‘ natural ” or “ ordinary ” meaning 
of words was judicially accepted and legal objectivity reigned 
supreme. The task for the courts—even appeal courtse—was 
assumed to be an entirely passive one. However impossible the 
concept was, it was apparently widely held. No doubt many 
advantages flowed from this view articulated by the English judges. 
Like the Monarchy the actual or apparent loss of power made the 
judges more respected than at any time in their history. Only in 
England could judges be entrusted with so many functions of a 
public nature. They had a near monopoly of the Chairmanships 
of Royal Commissions, indeed of public inquiries of every sort. 
But from the common law’s point of view much was lost by this 
clear cut division between law and other things, and by the 
emphasis on the mechanistic nature of thé judicial process. The 
scope of the common law and the role of the courts of law were 
growing narrower in a society in which the other branches of govern- 
ment were becoming increasingly powerful. The articulated views 
of the judges made it almost impossible to give new matters to the 
courts and the judicial refusal to remould the law made the litigants 
who had remained faithful to the courts of law increasingly 


45 Simonds was a Lord of from 1944 to 1951 and from 1984 to 1981. 
From 1951 to 1954 he was Lord Chancellor. His views on the role of the 
final appeal court have been by far the most significant factor in sha, the 
orthodox doctrine. E.g., his speech in Sorutions Lid. v. Midland Silicones 
Ltd. [1062] A.O. 446 at pp. 467-468: “'. .. to me , OF as somo might 
say, heresy, is not the more attractive because it is digni by the name of 


to the law, the law which is estab for us by Act of Parliament or the 
binding authority of precedent. The lew is developed by the application of old 
: : Therein lies its : 


courts of law a residual power to the supreme 
of the law." Shaw v. D.P.P. [1062] A.O. 220 at p. 287. (Reappearance of the 
crime of conspiracy to corrupt public morals.) 

48 Magor and St. Mellons R.D.0. v. N 0 ation [1952] A.O. 189 at p. 
191. Bee also Galloway Y. Galloway 956] A.O. 209. 
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dissatisfied. Foreign commentators came to regard English law, 
as viewed by the judges, as frighteningly formalistic.*” 

Not only were there disadvantages in the highly formalistic 
nature of English judicial approach to law but not surprisingly 
there were inconsistencies in the articulated views. Despite the oft- 
cited notion that judges had no creative function nor any concern 
with policy, the demand that the judges be independent of political 
pressure was as loud as it had been at the time of the Act of 
Settlement. The demand that the judiciary be independent of the 
parties to an action was logical enough, but since the courts were 
said to make no policy decisions nor involve themselves in judicial 
law-making, it was difficult to see the importance of independence 
vis-d-vis the government. Yet the cry was taken up by almost 
every judge in speaking about the law, lawyers, the constitution or 
England. Indeed it is perhaps a pity that the lew has not yet 
produced its own Professor Parkinson or Dr. McTandress for no 
doubt they would have produced some principle between them to 
the effect that the more the judges announce that they perform 
solely a mechanistic task, interpret statutes unmoved by any inar- 
ticulate personal premises, have no concern with policy, do not 
make law, are impervious to social needs and are totally subservient 
to the wishes of Parliament, the more important is it that they 
should be absolutely independent of all cantrol whatsoever. 

All this might strike a visitor from Mars as odd. So far, alas, 
there have been no Martians to question these remarkable incon- 
sistencies or to draw these fairly obvious conclusions. But an 
uninitiated outsider’s viewpoint has been put by Professor Kenneth 
Culp Davis of the University of Chicago. In various articles +$ 
Professor Davis called on all branches of the legal profession in 
England to concern themselves with policy and “ not to limit 
themselves to logic and precedents.” He insisted that the judges 
take up “ their responsibility to remould judge-made law and to 
make it accord with modern social needs.” © With much of what 
he says it is difficult not to agree. There has been an unhealthy 
inbreeding in English law. But, with respect, I think it possible 
41 Bome even went so far as to describe the lish scene in terms of T. 8. 

oo oe Hart and Bech, The egal Process: Bario cama 

Te Me Menn ind A of Law (Tentative Dratt _ 1958), p. 


the refosual Me Deter t 4 Tre ab Pe 
to allow a of e Royal: Cominission to to interpret 


tly. 
13 See y Davis, ‘' The Future of Judge-Made Public Law in land: 
A lem of Practical Jurisprudence ” ae Col. L.R. 901; and vis, 
“ English Administrative Law —An Amerom Yi ney Pubko Law 180. 
For criticisms of the Davis view see Evershed, s i i 
Twentieth-Century d” (1961) 61 Col.D.R. 761, note 1; and Wade, 
“Taw, Opinion aad tion ” (1982) 78 L. B. 188. For an American 
a oil on troubled waters, see Jaffé, ‘' Administrative Law 
— s fessor Davis" [1969] Publio Law 407. 
49 (1961) 61 Ool.L.R. 901, 210, 917. 
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that Professor Davis missed some of the cultural and political 
nuances of the England of the late 19508 and early 1960s. 


The last ten years 


It is to this period that I now wish to turn, since I feel that at 
least among the law lords there has been a subtle change im their 
attitudes towards the appellate process in the last ten years. Some 
feel this is a change which is better not discussed openly. But it 
would seem important, especially if the courts and lawyers are to 
be caught up in the thirst for modernisation, which is currently 
consuming both the major political parties in this country, that 
this change (if such it be) should be discussed openly. I am not for 
one moment suggesting that the orthodox view as articulated by the 

judges has changed seriously. The Lord Chief Justice is on record 
as saying that the English judges are nót concerned with policy 
issues,*° the reports are still replete with judicial denials of respon- 
sibility for seeing the common law develop intelligently, and judges 
are, if anything, increasingly used as ‘“‘ impartial ° chairmen.” 
Lord Evershed has announced that the English judges do not legis- 
late even interstitially with the possible exception of the law 
developed behind equitable remédies.** Parliament has entered the 
fray. The debates about’ tlie establishment of the Restrictive 
Practices Court i 1956, for instance, developed into a debate 
between the Labour view that judges were being given a policy or 
political issue and Conservatives who said they were not. But 
M.P.s of all shades of political opmion insisted. that at no time 
should the judges be left to ‘“ make law” for that would involve 
making a policy choice ®; and the judges themselves were opposed 
to the new jurisdiction on the ground that they might be required 
to give policy rather than legal decisions.“ 

But I suggest that, while there may not have been a change in 
the articulated views, there has, during these last ten years, been 
a subtle change in practical attitudes. Perhaps the law lords have 
almost consciously been seeking an identity and a role for the final 
court of appeal. Perhaps it is no more than a reaction to the 
demands for abolition of the judicial functions of the House of 
Lords." Like the unfortunate Dr. Dodd their impending execution 
50 6.9., Parker, Ths a oag Development” of Commercial Arbitration— 


Recent Dov mpercisory Powers of the Courts over Inferior 
Tribinal a rr But of . Lord Parker's recent speech on the 
Parliamentary 


House of aay ae 

Lords, Vol. era (ben Ban Ber.), TE iore (June 11, 1964). 
51 e.g., ‘' Government by Judge or Q.0.,"" leader Finanoiel Times, July 25, 1968. 
os Bvershed, “ The Judicial in Twenticth-Century England ' 

Col.L.R. 761, 780. 


54 The PTE tall ASE placate the judges 
Kilmuir, Political Adventure, 1064, pp. 281-262. Of. per Devlin J. 
Chemists Federation A (No. [1958] L.R. 1 BP. 75 at p. 108. 


55 6.g., Law Reform NOW, ed. Gardiner and , 1968, p. 16.° 
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may have “ concentrated their intellects powerfully.” Perhaps they 
have been responding to the growing disenchantment with the other 
branches of government. Whatever the reason, this apparent 
change in approach justifies a reappraisal and rethinking of three 
main aspects of the work of the House. First, in the interpretation 
of statutes; secondly, in the development of the common law itself; 
and thirdly, in the allegedly strict requirement of stare decisis. 


The interpretation of statutes ; 

It has been generally assumed by exponents of the modern 
orthodox view of the judicial process that giving words their 
“ literal ” or “ ordinary ”? meaning is both the simplest and fairest 


ës The chief resson is almost certainly a change of personnel. 

Perhaps the chief catalyst was the brief appearance of Lord Denning as a 
Lord of Appeal (1957-62). Ta te ee oe a ae 
ju have the to devel common lew. E.g., Denning, 
needing Law, doss; Denning, From Procedent to Proosdent, 1959. For 
examples of his a to remould doctrines in the House of Lords see his 
dissents in Sorwtions Ltd. v. Midland Sikoones [1062] A.O. 446, (attempt to 
allow third party to rely on exemption term); Raki v. Nisam of Hyderabad 
[1958] A.O. 879 (attempt to weaken the absolute nature of sovereign umm Jo 
snd 6 v. Steel Co. of Wales [1962] A.O. 387, refusing to be bound 
the ing of four ont of five of the law lords in Nicholls v. Austin [1046 
A.O. 498 on interpretation of s. 14 of the Factories Act, 1987. See note 
below. For a more successful attempt to sway the Hones, see Bridge v. 
Campbell Discount Co. [1962] A.O. (right of hirer to recover under penalty 


clause in hire- agreement). For his views on statu een 
ase Magor St. Mellons R.D.O. v. Newport Corporation [1950] 2 E.R. 
Taa, 1486 (0.A.). For his most statement of the role of the judges in 
the fmal court of with that of Lord Simonds, see debate on the 


Ghanties Bill (1960) and in particular the references to the Diplook case 
Ohichester Diocesan Board v. Simpson). Parliamentary Debates, House of 
rds, Vol. 228, col.- 580, 588 (Meroh 81, 1960). 

Lord Devlin, during his brief tenure as a law lord (1961-64) shared some 
of Lord ‘s concern to see that the common law did not become 
inflexible. See, for le, his speech in Bridge v. Cawspbell Discount Co. 
[1963] aye But wherees Lord Denning was anrious to restate new 
principles, Lord Devlin was prepared to evelop new categories from existing 
imciples embodied in individual cases. Eg- bis l Epona ee 
eller & Poriners A.O. 465 at p. 514; and Ridge v. Baldwin [1964] 
A.O. 40. Tor An eramplo of his willingness to interpret statutes Urvedly, sos 
Associated Newspapers V. Registrar o ive Trading Agreements |1964] 
1 AN E.R. 55 at p. 61. Fora ra tion of his views of role of judges 
in the law-making process see Devlin, Samples of Lawmaking, 1968, Chap. L 
For a more restatement of these views seo now Devlin, ‘‘ Judges as 
Lew Makers," Tho Listener, A 20, 1964. 

On occasions, Lord Radoliffe found himself among the more creative 
majority. H.g., Bridge v. Campbell Dıscownt Oo. at p. 617 (although not 
i to go as far as some of their lordahips); and Galloway v. Galloway 
A.O. 909 (an the meaning of ‘‘ children ” in the Matrimonial Causes 

Fae ). Lord Reid's significant contribution is assessed at notes 89 to 1 
wW. i 


It should be noted that since this lecture was delivered, Lords Devlin, 

Badcliffe and Reid have retired. Is may well be thet some of their replace 

ments are more thetic to the Jowitt-Simonds approach. See, for ins 

the report of Lo pjohn’s comment, in welcoming the establishment of Law 

Pte ee oeo ho folk at oe aini i fhe lia wes cee 
and he saw his duty to be to declare the law as it is; he deprecated 

judicial legislation ’’ (1965) 8.J. 247. 
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way of interpreting statutes.*’ The fact that the canons of construc- 
tion reflect clear policies ** has been largely ignored by the judges, 
who have purported to believe that by applying the literal approach 
any value judgment on their part is excluded.** Nevertheless, among 
the current law lords, Lord Evershed in particular has stressed that 
the House of Lords should look more to what he calls equity dele 
statut.*° Some change from a strictly literal approach to statutory 
interpretation may well be the most important change that could 
be effected in the attitude of the present House of Lords. The 
majority of decisions today involve some interpretation of statutes. 
The present situation is a vicious circle. The more formalistic the 
judges are in their interpretation the more formalistic statutes have 
themselves become. ‘Yet, the problem is a crucial one. Parliament 
may change or reform the law—either on its own initiative or that 
of the Law Commissioners—but the practical working out of the 
changes and reforms is the task of the judges. The House of Lords, 
as final interpreter of statutes, relies on the application of the 
“ ordinary meaning ” of words supplemented by the legal canons 
of construction. In many cases this approach achieves a certain 
sense of rough justice; but in others it helps to earn the law its 
reputation for being irrelevant and in a sense irresponsible. Such 
a criticiam might well be aimed at the mterpretation of some 
aspects of the Factory Acts.*? The underlying cause for concern 
about Rookes v. Barnard ® was to a large extent the inability of 
the law lords to find a formula for exhuming the policy under- 
lying the 1906 Trade Disputes Acts. Similarly, much has been said 
about the need to reform tax law. But without a change in the 
attitude towards interpreting tax statutes little will be achieved, for 
in many tax decisions the judges paved the way to tax avoidance by 
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a narrow and strict interpretation of the law, emphasising the letter 
rather than the spirit of tax legislation.“ 

Such criticisms cannot, of course, be used to justify a carte 
blanche for a policy-oriented scheme of interpretation. Whenever 
the judges purport to depart from the literal or ordmary meaning, 
and apply the mischief rule or the golden rule, there is a danger 
that in place of those irrelevant criteria, the canons of construction, 
they have more obviously substituted their own (perhaps more 
harmful) impressions, views, prejudices or predispositions.“ Such 
conflicts between what Parliament, intended and what the judges 
assumed Parliament to have mtended have long been appreciated; 
the important question now facing the judges is which is the lesser 
of two evils—to continue relying on literal interpretation and so 
run the accusation of formalism and irelevancy, or to look for the 
broad policies behind legislation and so suffer the accusation that 
they are undemocratically substitutmg their own views for those 
of the elected legislature. 

There may well be no simple answer to this dilemma. The idea 
of a pantechnicon following the judges on circuit, replete with Com- 
mand Papers and Hansard is rightly regarded with horror; and even 
allowing unlimited access to legislative materials in the appeal 
courts has major drawbacks. Lord Gardiner has suggested that the 
relevant Ministerial Memoranda and White Papers should be avail- 
able to the judges.°* Even these, particularly where there have been 
major changes during the passage of the Bill, may be of limited 
value. Others have suggested that Parliament should return to the 
medieval system of putting a policy statement in the preamble of 
statutes. This might be a step im the right direction, but probably 
not until there is a policy statement for each section or even for 
each subsection of each statute will the mherently undemocratic 
nature of the present rules of statutory interpretation be avoided. 
This would not be an easy solution to apply; but it offers at least 
some hope for intelligent development. 


The development of the common law 


The second main area of reform which is currently under analysis 
is the development of the common law itself. I certainly do not 
intend to involve ao m arguments about how often a chance to 
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develop the common law is available to the appeal judges; attempts 
to quantify this invariably resolve themselves, like the arguments 
of how far the judges make law, into inconclusive semantic battles." 
I am concerned with the question of those cases where even the most 
common of common lawyers concedes that the available authorities 
give no clear preponderance to one side or the other. In such cases, 
how far should the appeal courts seek their answer to the appeal by 
going outside the principles and analogies available in legal logic— 
in other words how far should they consider the social implications 
of the decisions? I think it is possible to see in the last ten years 
a more creative spirit in these matters in the House of Lords, 
whether the issue is cruelty in divorce,** natural justice in adminis- 
trative law,” liability for negligent statements,"° equality of bargain- 
ing power in hire-purchase contracts," or the internal or external 
behaviour of unions.*? If this impression is correct, then it becomes 
important to consider whether the final court of appeal should be 
encouraged to follow the suggestion made by Lord MacDermott in 
Hortor’s case that: : 
‘Fin AEE E erat ae Na al of facts 
upon w ere is no binding authority it is permissible and 
proper, in choosing between two possible views, to have regard 
to the reasonable hag E of the community which the 
law has to serve. a process demands great caution and is 
not necessarily conclusive. But if one view leads to a narrow 
and unreasonable view and the other does not, it is a pomt in 
favour of the latter. Your ips’ decision will establish 
what was not established before, and that, as it seems to me, 
makes a comparison between the broad merits of the rival 
contentions both relevant and right.” ™ 


Seis wos aualt at E E cawanie a lag: 
making or policy-making judiciary.% I would argue that this is 
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not so dangerous. Judges are in one sense just as much applying a 
policy when they seek to fill some gap in the common law by 
extending legal analogies even from irrelevant doctrines as when 
they make a decision which seeks to resolve conflicts between com- 
peting doctrines by resort to what some would regard as common 
sense and others as policy. In other words the judges, when faced 
with a lacuna in the law may have the alternative of deciding a 
case, if possible, by the application of the so-called internal logic of 
the common law or, alternatively, in accordance with modern needs. 
The two alternatives may lead in the same direction; but equally 
they may lead in different directions." . In the event of the latter 
happening, it would seem no way dishonest to choose the course 
of common sense and more overt policy making, nor particularly 
democratic to choose the mechanistic course and the application of 
a policy in fayour of the status quo. An adherence to the latter 
approach leads to the law-is-the-law-is-the-law attitude and encour- 
ages the judges to fall into that trap which Lord Devlin suggests 
the English judges have fallen into: ‘‘ They have become too much 
like priests to whom alone the oracle speaks and not enough like 
work-a-day men whose business it is to fashion rules for the service 
of a community whose needs are subject to change.” ™ If in.fact 
each decision by the. final appeal court were likely to conflict with 
the will of Parliament, such an approach would be eminently unde- 
sirable. But presumably decisions in certain areas are left to the 
judges for the very reason that the decisions cannot’ (or cannot yet) 
conveniently be taken by a government department. In this respect 
the judges are carrying out what are in effect delegated powers.™ 
Why should they not carry out these delegated powers with an 
appreciation of the implications of their decisions in a way which 
may include an appreciation that they contain an element of law 
making ? °° aes, ; : 
i : 
oe 
wing to n 


action against his master for a defect in the carriage o igence 
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Indeed, the final appeal court may have a duty to keep the 
machine with which it has been entrusted running smoothly. If the 
courts, and particularly the final appeal court, refuse to concern 
themselves with the impact of their decisions then the decisions of 
the courts will appear to become more and more irrelevant. Not 
only the long-term role of the courts of law in the machinery of 
government which scarcely matters to the public at large, but their 
current value to the public, which most certainly does matter, will 
be undermined. The divergence between commercial law and 
business practice has already driven many business men from the 
courts,°° and it may only be a matter of time before other classes 
of litigants remove themselves, or are removed, from the jurisdiction 
of the courts. Lawyers have traditionally complained about the 
different types of work which have been removed from the courts; but 
it has often been taken away because the courts refused to adapt the 
law with which they had been entrusted to changed social and 
political conditions.** A refusal to analyse policy issues has had an 
important effect on this lack of adaptability and, at the appeal 
level, has often permitted a Musappheation of policy under the 
guise of orthodox decision-making. 

The view that the courts should be more conscious sea Sapa 
about their role as developers of the law may well put me in the 
category of a legal conservative.™ If such be my fate, I shall bear 
such stigma “‘ with fortitude.” I will still contend that it may be 
that some decisions of a relatively important nature should be taken 
by the courts. I am cynical enough to believe that the principles 
embodied in Donoghue v. Stevenson ® and Hedley Byrne v. Heller * 
would never have passed Parliament as Acts; the pressure exerted 
by insurance companies (in America we call it lobbying) would have 
ensured that. The House of Lords has similarly shown a willingness 
to adapt the concept of cruelty in divorce to modern conditions; an 
adaptation which the legislature, while feeling its desirability, 

have the means to prosecute the litigation, if necessary to the highest tribunal. 
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might well have hesitated to make.” At the risk of seeming not 
only conservative, but antediluvian, I would argue that the recent 
resurrection by the House of Lords of the tort of Intimidation may 
be a justified development of the law. Again it is easy to categorise 
such developments as undemocratic. But such categorisations may 
reflect far more on the political insensitivity of the English judges 
than on the desirability of judicial law making.** Moreover such 
arguments are somewhat archaic in a constitutional setting which 
allows a plethora of quasi-independent decision-making bodies for 
Ons Lae very ON EOF a  empartanice sina tiger Jett: to. aie 

courts. 8T 

Why, for instance, should an siaependant official like an 
Ombudsman, charged with the task of investigating lapses in 
administrative procedures, be regarded as compatible with Parlia- 
mentary sovereignty, while there is scepticism about the desirability 
of the regular courts ensuring even procedural due process in 
administrative decisions? In both political parties there has been 
growing disenchantment with the effectiveness of Parliament as a 
law-making body and as watchdog over the Executive. Yet to 
allow either of these functions to be exercised by the courts is often 


s Bee, for example, Gollins v. Golins and Willioms v. Wiliams, note 68 abore. 
The 


aa rh ae AN Hitt ai Ua de E iG 
law in no way involves the suggestion that it is always desirable for them so 
to do. It was unfortunate that the law lords allo their renewed interest 
in judicial creativity to become manifest in such areas as trede union end 
criminal law. 

After Rookes v. Barnerd and Stratford v. Lindley (see note 72 abore) 
many unions were convinced ihat the law lords were setting out to te 

judiciall against the unions. H.g., the discussion as the Annus! erence 
ot the Olerical and Administrative Workers Union. Rookes v. Barnard was 
described as an opinion * directed not so much on points of law but on ts 
A Decision by Lords a ‘ plot,' " Guardhan, 


orin ial ew oleae has been felt about the policies in D.P.P. 
v. Smith [1981] 2.0. 900 (murder by negligence); Shumo v D.P A.O 
2280 (aime of i to corrupt the publio morals); and Sykes v. D.P.P 
[1961] A.O. 528 (extenmon of crime of of felony). On 
sce, for example, Devis, ‘‘ The House of Lords Jriminal Lew '' (1961) 
6 J.B.P.T.L.(x.8.) 104; Williams, ‘' The os’ 
; The Judge as Morum ” (1961) 24 M.L.B. 626 


represents the opi a wei a y” , Law and Publio 
Opmion in Eng Ad (Ond od., IUA), p: Bee also Lord Evershed’s view: 
T A be EDAEN TA An tho judges and other members of tho legal 
profession in administering the law, tend to conservatism. ... Nor, in effect, 
18 such conservatism sa tain for if must tend to promote a sense of 
stability im a rapid] world.” Lord Rvershed, ‘' The Judicial 
Prodeas in- Twenth Gener tte England ” (1961) 61 Col.L.R. 760 at TI8-T74. 

87 For a more detailed study of some of these changes see Stevens and Yamey, 
The Restrictive Proctoes Court: A Study of the Judicial Process and Heonomac 
Policy, 1965, Chap. 1. 

s8 For some general Se are on- hose; oritinlamis bee Che , British Govern- 
mont Observed, 1968; Orick, Reform of Perlicmont, 1064. 


580 THE MODERN LAW REVIEW VoL. 28 


categorised as undemocratic. The crucial limitation would seem to 
lie in a more sophisticated analysis of the limits within which judicial 
creativity should operate, and the directions in which the law could 
and should be developed by the courts. The idea of this changing 
law as an end in itself is unlikely to attract any appreciable number 
of adherents. It is here that the absence of more detailed analyses 
of the appeal process in England, in contrast with the United States, 
is most glaring. 

But, as I have already suggested, the present generation of law 
lords may be moving towards some more sophisticated rationalisa- 
tion of the role of the final appeal court than the denial of what 
appears patently untrue even to a non-lawyer, that appeal judges 
have no control over the outcome of the cases before them. Such 
an analysis is, for instance, being provided by Lord Reid. (Rather 
interestingly, Lord Reid is not only a Scottish lawyer but a political 
appointee rather than a career judge.) He is consciously aware 
of the ends towards which he would move the law: his speech in 
Hedley Byrne v. Heller is a model of the statement of the “ ought ” 
supported by an analysis of the ‘‘ is.” © He would move the law 
away from the extreme lew-is-law formalism, for, as he put it in 
Cartledge v. Jopling, “ The common law ought never to produce a 
wholly unreasonable result, nor ought existing authorities to be 
read so literally as to produce such a result in circumstances never 
contemplated when they were decided.”?* He has apparently 
rejected the premise which lies at the root of much of the recent 
orthodox thinking about the judicial process that certainty of 
doctrine invariably leads to foreseeability of future decisions.“ He 
has seemed more able than many recent law lords'to balance on 
the one hand the need for certainty and predictability and the need 
to protect vested rights in some areas, with the necessity for intelli- 
gent growth in others. Thus while in the strictly common law areas 
he has in general allowed intelligent growth, he has refused to make 
the type of fundamental changes which he felt should be made by 
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the legislature.** In public law, his caution has been more notice- 
able than that of his colleagues. While prepared to exercise a 
procedural control over the activities of local authorities, he has 
opposed arbitrary and vague extensions of the criminal law. In the 
Ladies’ Directory case, for instance, his sole dissent was based on 
the premise that “ where Parliament fears to tread it is not for the 
courts to rush in.” % It may be that some of the developments 
of the law in which Lord Reid has taken part are open to criticism 
as representing developments in undesirable directions. But essen- 
tially his approach is to be welcomed on the practical ground that 
by bringing the operation of the judicial process into the open he 
has helped undermine the dangers of excessive formaliam, and also 
on the ground that such overt analysis, even where it clearly requires 
the judges to formulate policy, is inherently more democratic than 
et in Myers v. 1 D.P.P. [1964] 8 W.L.B. 145 at p. 186 [1964] 9 Al E.R. 
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a judicial process which articulates a theory which is at variance 
with actual practice. 

In connection with this thought I must concede certain disquiet 
over the attempts to state the ideals of the appeal process by some 
of the other law lords. This becomes especially important once the 
power of the law lords is appreciated; and it seems justifiable to 
examine the ends towards which the judges are striving. Some, like 
Lords Denning and MacDermott, have sought to stress a nineteenth- 
century libertarian view °°; a view which while probably harmless is 
searcely important in a body which so rarely is forced to decide upon 
matters relating to civil liberties. Without intending any disrespect to 
these law lords, it would seem that the most important contributions 
in the analysis of the ends to which the common law should strive 
come in the writings of Lord Radcliffe. He has examined the basic 
philosophies which should concern a judge whether involved in 
private or public law. In particular, he has been especially con- 
cerned with judicial power exercised through public policy. An 
appreciation of the discretion which doctrines involving public 
policy give to the judges at first instance and their potential for 
creativity in the hands of appeal judges is all important. But Lord 
Readcliffe’s views seem rather less acceptable when he considers the 
direction in which this judicial potential should be directed. His 
view that the doctrine of public policy should be used more to 
protect “ the inalienable requirements of the individual ” rather 
than “‘ the supposed requirements of the public *—seems fraught 
with danger.” When this view is coupled with an assumption that 
“ there are ideas of equity and wisdom which most men would wish 
to see imprinted on the fabric of society,” ™ the danger seems even 
greater. This latter premise may be true in the world at large but 
should this be a premise on which the judges base their view of the 
final appeal court? A more creative role for the courts does not 
necessarily imply, as Lord Radcliffe seems to suggest, certain 
immutable rules which may have to be set up in opposition to the 
laws enacted in Parliament.* Such fumdamental laws may be 
necessary in a country such as the United States which incorporates 
judicial review as an essential part of the political process; but such 
claims would seem to represent the antithesis of English political 
tradition. 

o5 T 
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Lord Radcliffe further assumes that the public has a greater 
respect for law made by judges than it has for statutes, and he 
clearly shares this view, for the democratic process suffers from the 
fatal defect that “ in order to be elected at all, each party must 
devise for the electorate a programme of action calculated to appeal 
to the material interests of the greater number.” 1! He is thus led 
into the argument that “‘ the law ” cannot be equated “‘ in the eyes 
of society with the varying impulses of popular feeling, as inter- 
preted by those assembles or the political parties that domimate 
them, its conception of the public interest must be related to some 
more fundamental assessment of human values and of the purposes 
af society. And if it cannot so relate itself in the modern world, 
law has ceased to be that pillar of fire before the moving multitude 
which men in the past had cause to reverence.” è 

I thus find myself in a dilemma that no doubt faces many 
English academic lawyers. I feel a more creative role for the judges 
of the final appeal court is essential; but I find rationalisations of a 
possible judicial role, such as that provided by Lord Radcliffe, 
unacceptable. Any creative role requires or at least allows judges 
to work towards certain ends; in a system which allowed judicial 
review of legislation, attempts to articulate fundamental principles 
which might compete with the will of the elected majority as repre- 
sented by acts af the legislature could be justified; indeed some 
such principles might be essential. But to suggest that English 
appeal judges might attempt to apply such fundamental laws in 
interpreting statutes (or indeed in developing the common law) is 
to attempt judicial suicide. At most the creative role of the English 
judges in the final appeal court is an interstitial one; and if no 
guidance is available from Parliament as to the ends which the law 
should seek, then the judicial obligation may well be the search for 
the “ popular will ” rather than the ideas of those right-thinking 
members of society, in whose bones the true law apparently lives. 

Lord Radcliffe farther assumes that statutes are merely to correct 
defects in the common law—‘‘ one may assume as given that the 
intended purpose of statute law is to correct or supplement the 
common law that has gone astray.”?* This may be true within 
1 Law and the Democratic State, p. 8. 

1 Radcliffe, The Law and Its Compass, 1960, p. 58. 
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very limited fields but it might more easily be argued that the 
basic premise should be the reverse. It may be the least permissible 
form of judicial activism to assume that the judges have seen the ~ 
light and that their task is to restrain Parliamentary sear 
Many would see a much narrower role for judge-made law, in 
assisting the intelligent development of those areas of law left by 
Parliament to the courts. If a Radcliffe-type approach to judge- 
made law is to be accepted then opponents of judge-made law can 
rightly revive the Laski. claim when he said that the “‘ tendencies 
of the modern state-run counter to the main principles on which the 
common law is pater 


: ; ` Stane DECISIS 
The dangers in the argument propounded by Lord cliffe become 
all the more obvious when one passes to the third area which I 


should like to discuss this afternoon, namely the question of how far 
the Lords, or for that matter any final appeal court, should be 
bound by its own decisions; a concept which forms the basis of the 
English doctrme of stare decisis. In the last few years, agam 
referrmg to the last ten years, several law lords, among them 
Lords Eivershed, Radcliffe, Reid and Denning, have committed 
themselves to the view that the time has come when the final appeal 
court should be allowed to review its own previous decisions. The 
attractions of this are obvious. scsi heel ha AL el a 
afternoon that there are some major dangers.’ First, however, I 
think it is possible ‘to raise the issue of how important this whole 
ES particularly when the nature of the judicial role in the ` 

appeal process is fully appreciated. But subject to this scepticism, 
the crucial issue in the future of stare decisis would seem to be the 
question of when the final appeal court should be encouraged to 
overrule its own decisions, Perhaps the most coherent exposition 
of when this should 'be allowed is that by Lord Evershed: ‘* when it 
(the House of Lords) is satisfied that a revision of such previous 
opinions would not create injustice and where such previous opinions 
have led or are likely to lead to results which are anomalous or 
which are no longer compatible with contemporary social philosophy 
or which are inconsistent with primciple or the general purpose 
of the law.” * But critics may well ask how the law lords propose 
discovering when these ‘“‘ changes in contemporary social philo- 
sophy ” have occurred? Who is to inform the law lords of the 
‘* general purpose of the law’’? When these questions are solved, 
other questions arise. In which direction would the House change 
the law? How would it express its decisions? 

To take the last question first, it would be possible for the 
House to phrase the overruling decision in which store decisis was 
4 Dworkin, ‘‘ Stare Dooisis in the House of Lords" (1962) 9 M.L.R. 168. 


5 af Lord Evershed, Conference on Appellate Procedure, July 1961 
ritish Council). 
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abandoned in terms of traditional legal logic. In other words in 
case B it could say that case A was wrongly decided because of faulty 
legal reasoning. But this might offer a cure which would be worse 
than the disease. It would involve imposing one complex series 
of legal rationalisations upon another and the impact both for legal 
logic and legal craftsmanship might well be unfortunate. But if the 
courts were to rationalise their decision m anything but terms of 
legal logic, the problem of how courts should behave in a democracy 
is raised in its most obvious form. If stare decisis in the House of 
Lords is formally abolished, the House will have a mandate to alter 
the law, and so, on any definition, it will be difficult to deny that it 
is making law. In such circumstances, it may well be totally 
unjustifiable to continue to hide these law-making operations under 
the façade of legal logic. 

Here again I must return to one of Lord Radcliffe’s speeches, 
for after saying that the law-making functions of judges were 
“ obvious,” and saying that he “‘ shrank from this fashion of judges 
—a comparatively new fashion—to dissociating their decisions from 
any moral or social significance whatsoever,” he went on to say that 
“ for excellent reasons ’? judges dispute their law-making functions. 
“ If judges prefer to adopt the formula—tor that is what it is—that 
they merely declare the law and do not make it, they do no more 
than show themselves wise men in practice. Their analysis may be 
weak but their perception of the nature of law is sound. Men’s 
respect for it will be greater the more imperceptible its develop- 
ment.” 6 With much of this—at least at a practical level—one is 
forced to agree. Lord Radcliffe is in many ways echoing the views 
of Mr. Justice Holmes when he spoke of “‘ the need to beautify what 
may be disagreeable to the hearers.” But would the mystique of 
English law vanish if, in some areas of private law, judges were 
given the power to overrule their own decisions and if, in so doing, 
they articulated the reasons for thinking a change in the law to be 
necessary? One does not have to be an advocate of publicity in all 
branches of government and in all government decision-making, to 
have some scepticism about the Radcliffe rationale for concealing 
judge-made law. If stare decisis is to be abolished in the House of 
Lords it is essential that the judges should be able, mdeed perhaps 
be required, to discuss their changes in the law in intelligent and 
rational ways. In Parliament changes in the law are made 
after the analysis of different advantages and disadvantages of 
pursuing various alternatives, and it would be alien to the demo- 
cratic tradition for judges to make an obvious change im the law 
while refusing to discuss the policies underlying the change and 
the implications for the public of any particular change. If English 
judges are to be given this power to overrule their own decisions 
then Karl Llewellyn’s complaint that they should be prevented from 


© Radcliffe, The Law and Its Compass, 1900, p. 89. 
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behaving “‘ like some Victorian virgin tubbing in her nightgown,” 
becomes even more relevant." 

Some of the arguments against such a change do not seem 
impressive; for instance the argument that if judges discussed policy 
openly they might disagree about the policies they should pursue. 
But there would seem to be much more force in Professor H. L. A. 
Hart’s argument that the judges do not know or at least cannot 
evaluate what the “ politico-moral’’? principles behind their 
decisions are. It is all too true that many critics of the present 
English system glibly assume that one need merely look behind 
that artificial bemg—the rule of law—and discover a clear-cut policy 
or policies lying at its root; and that the judges would have little 
difficulty im establishing the alternative policies which might be 
pursued and hence be embodied in a reformulated principle. ‘‘ The 
balancing of social interests ” is a much misused term. But it is 
not a meaningless term. The developing social sciences can help to 
clarify the alternative available to the judges. Moreover to assume 
that courts never look at policy objectives is clearly mistaken. The 
different methods of statutory interpretation all purport to enforce 
parliamentary intent. Despite the boast of one academic lawyer, 
that English judgments “ are mercifully free from sociological 
disquisitions,’? ® even in areas peculiarly common law im their 
composition, courts do sometimes seek to discover existing policies 
and attempt to spell out ideal policies. Courts do at times look 
at the implications of their decision: witness the overworked car- 
tographer in Candler v. Crane, Christmas & Co.1° Judges do some- 
times resort to general policies in making a change m the law. 
“ Justice ’? and the ‘ common conscience of mankind ” helped to 
justify the decision in the Wagon Mound when a step was taken 
towards a return to a greater emphasis on liability based on fault 
in tort and away from a more compensation-minded approach to 
negligence 11; and, as suggested earlier, the law lords in recent years 
have shown a far greater willingness to commit themselves as to 
what the law should be before examining the precedents to see if it 
is possible to support that view.4 

Pretentious demands that the final appeal court indulge in 
regular scientific self-analysis are likely to fall on deaf ears. But 
penumbral questions in the appeal courts do sometimes lend 
themselves to an analysis of the competing policies involved. There 
may well be a line beyond which the judges should not go in 
attempting to articulate the ‘‘ non-legal ’? considerations which have 
1 Llewellyn, The Common Law Tradstion: Deotding Appeals, 1060, 267. 

8 Beo Hart, " poum: Theory and Definition m  Jurispradence " in 

Proceedings of Anstotelian Somsty, Probleme in Psychotherapy and Juris- 

, Supplementary Vol. 200 (1 
9 Morrison, Comment [1959] J.B.L. 288. 
10 Candler v. Orans, Ohristmas & Co. [1951] 2 K.B. 164 at p. 104. 


11 The Wagon Mound [1961] A.O. 888 at pp. 429, 423 
12 Bee, 6.g., note 80 above. 
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convinced them the earlier law needed changing; and the policies 
they would pursue in reframing the basic principle. But the fact 
that on some occasions it is either undesirable or impossible for the 
judges to develop the law im anything but doctrinal terms should 
not be used as an excuse for refusing to articulate policy considera- 
tions in all circumstances. Thus, at the risk of disagreeing with 
Lord Radcliffe’s conclusion that the judiciary has exhibited its 
wisdom in concealing its law-making activities in order to retain 
the respect of the man on the Clapham omnibus, I would suggest 
that the courts would lose little in the way of respect and gain much 
in the way of utility, by spelling out rather than stifling their 
conscious shifts in the policies of different doctrine.”* 

English judges could, without catastrophe, behave in a way the 
better American courts do when disturbing stare decisis. Take, for 
instance, the immunity of hospitals from liability for negligence of 
their medical staff. The English law was thought to have been 
settled by the Court of Appeal m Hillyer v. St. Bartholomew’s 
Hospital in 1909,™% yet by a series of refining decisions, culminating 
in Gold’s case (1942),1° the courts had so whittled away the ratio 
of Htllyer’s case that nothing of it really remained. Yet never once 
did the Lords Justices (for the House of Lords never finally pro- 
nounced on the doctrine) move outside the traditional verbal 
framework of rationalisation. The earlier rationales were abandoned 
by being carefully distinguished in terms of legal logic. The 
implications for the future and the policies underlying the verbal 
change im the law never became clear. The advent of National 
Insurance, the growth of municipal hospitals and the existence of 
the Emergency Medical Service were never mentioned.*¢ 


BA ica] example af the type of decision which would have benefited from a 
b er analysis of the social effects of the alternative solutions available to 
the House is British Transport Commission Y. Gourley [1056] A.O. 188. 

14 [1009] 2 K.B. 820 (O.A). 

16 [1049] 2 K.B. 298 (0.A.). 

1¢ The Court of Appeal was able to reach its end examining Hillyer’s oase. 
Thero. had, boen three ee T E S 
wide r on which most of the later law had been besed; Farwell LJ. 
givens a narrow one; while Cozens- MLR. rted to agree with both. 

Te situation, Lord Greene M.R. in 's case announced that he 
tho it right to treat the narrower ground as the real rato docidonds " 
ee ‘006. In this way he was able to dispose of Kenn L.J.'s remarks 

espite Coxens-Hardy's apparent concurrence; but, in tum, Bit had 
given bro roams for hia decisione: first, that in law the hospital could not 
ve been liable for either nurses or dootars present, and second that as s 
Pee porat ik had not been. oan if any, had actually 

negligent. Farwell L.J a a eae 
second raiso was the true ratio; but any event, Lord Greene concluded 
Farwell L.J. had clearly intended to limit his decision to the facts of the case— 
and the nurses were clearly under the control of the surgeon (an independent 
consultant). The other Lords Justices in Gold's case concurred with the reading 
of the earlier ltet uthonity; yet nowhere did the courts openly consider whether the 
change it had aada in Mi liw anual Ey akanga odil eee For 
a pertial effort to remedy this at a later stago, er Denning L.J. in 
Cassidy V. Ministry of Health [1081] 1 All B.B. 674 at p. “54 (CAJ 
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Compare with this the operations of the Court of Appeals in 
New York." In a case in 1957, Bung v. Thunig,™® that court was 
required to reconsider the immunity of charitable hospitals in the 
State of New York. Like the Court of Appeal in Gold’s case, the 
Court of Appeals elegantly explained the logical fallacies which 
underlay the existing rule.1® But after making this doctrinal 
analysis, the court, since it was making a major change in the law, 
felt obliged to discuss the problem in more general terms. It 
discussed the policy reasons which had been thought to justify the 
rule when it was established, and why they were no longer valid 
im the 1950s. The reason for the rule was found to be the fear that 
negligence actions would ruin the charitable hospitals; but the court 
pointed out that today insurance was available and that hospitals, 
even charitable ones, are run like any other business. Nurses and 
doctors were now hired by the hospitals on a salaried basis, and the 
hospitals no longer merely offered facilities for treatment, they made 
an attempt to cure the patient. As Judge Fuld put it: 


“ Hospitals should, in short, shoulder the responsibilities 
borne by everyone else.... The rule of non-liability is out of 
tune with the life about us, at variance with modern day needs 
and with concepts of justice and fair dealing. It should be 
discarded.. To the suggestion that stare decisis compels us to 
perpetuate it until the legislature acts, a ready answer is at 
hand. It was intended, not to effect a ‘ petrifying rigidity,’ 
but to assure the justice that flows from certainty and stahility. 
If, instead, adherence to precedent offers not justice but unfair- 
ness, not certainty but doubt and confusion, it loses its right to 
survive and no principle constrains us to follow it. On the 
contrary, as this court, speaking through Judge Desmond in 
Woods v. Lancet (808 N.Y. 849, 855), declared, we would be 


41 Professor A. L. Goodhart has warned sgainss the dangers of such comparisons, 
but I find his argument unconvin : “In England with its comparatively 
stabilised civilisation, with a law whi has im large part attained its maturity, 
the desire for logic and is paramount. j 
strict construction of statutes and by a syllogistio in tion of the existing 


has its origin in a foreign country with physical conditions stnkingty 
to those of America, ii has been found ni for the courts to be more 


venturesome in adapting the materials with they muss work” “ 
New York Court of Appeals and House of Lords,"’ m Goodhart, Essays in 
J and the Common Lew, 1081. 


19 Tt was discovered that the doctrine in the United States was besed on an 
lish case, later overruled. Glavin v. Rhode Island Hospital, 12 R.I. 411 
(1879). The basio rule was laid down in J v. New York Hospital, 
211 N.Y. 125; 105 N.B. 92 (1914). See, Comment ' A ARNT E a 
New York Oourt of Appeals: A Study in Judicial M: logy "° (1961) 61 
Ool.L.R. 871, 875. 
20 Basically, that the rule was needed to keep the volun’ tal going. Bee 
par Caitas J., U1 N.Y. 125, 185. a a a 
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abdicating ‘ our own function, in a field peculiarly nonstatu- 
tory,’ were we to insist on legislation and ‘ refuse to reconsider 
an old and unsatisfactory court-made rule °.” ™ 


It may be that the Gold and Thunig decisions ought to have been 
made in the legislatures rather than the final appeal courts. But 
if the law lords are given the power to overrule their own earlier 
decisions, the power will only lead to intelligent results if the judges 
are willing to discuss more openly the policies and proceases they are 
using. Indeed, all three issues discussed this afternoon—statutory 
interpretation, the development of the common Jaw and the future 
of stare decisis raises far more crucial issues and problems than many 
reformers are prepared to admit. Yet if the common law is to 
survive as a dynamic force in this country the problems will have 
to be faced and the dangers risked. : 


Envor 


What I have said has been on the assumption that the English tradi- 
tion will be followed and that no radical changes will be made in the 
English form of government. It may be that the answer for modern 
government will lie in a series of decision-makers unencumbered by 
the myths of separation of powers and the quaint belief in the 
impartiality of judges and independence of the judiciary or in any 
Ime between legal and policy issues. Decisions could then be made 
by panels of experts. But until this happens I find myself in the 
camp of those who, within the limited areas of law given to the 
courts of England, would prefer to see judges in final appeal courts 
exercise their discretion intelligently rather than seek to make the 
internal logic of the law an end in itself. I can see advantages too 
in encouraging the judges to be more open about ‘their activities, 
for in the long rum there are greater dangers to the democratic 
process by refusing to discuss the judicial process than by allowing 
reasoned articulation of the actual operation of the appeal courts. 


R. B. Srevens.* 


11 2 N.Y. 24 656, 668, 667. Although he ooncurred in the result, Conway O.J. 


argued in favour of aming the Schloendorff rule, on the ground that the 
charitable tals still needed its protection. - 


RECOGNITION OF FOREIGN UNILATERAL 
DIVORCES IN THE ENGLISH CONFLICT 
OF LAWS 


I. INTRODUCTION 


Tur fundamental common law principle as regards a foreign divorce 
is that jurisdiction is confined to the courts of the foreign domicile 
of the parties. This seems to be based on social considerations, as 
ee ee AA Le Mesurier,* 


. the only fair and satisfactory rule to adopt on this matter 
aAa ctdk ln to ldaist upon ths patties fx Oli cases TIETE 
their matrimonial differences to the courts of the country in 
which they are domiciled. Different communities have different 
views and laws respecting matrimonial obligations, and a differ- 
ent estimate of the causes which should justify divorce. It 
is both just and reasonable, therefore, that the differences of 
married people should be adjusted in accordance with the laws 
of the community to which they belong, and dealt with by the 
tribunals which alone can admmister the laws.” 


No doubt it is ‘* just and reasonable ” that matrimonial differ- 
ences should be determined by the domiciliary law of the parties, 
as the law with which they are most closely associated. However, 
some decisions have derogated from this principle, and the English 
courts have held that certam methods of divorce adopted in some 
foreign countries will not be recognised as valid here. Unilateral 
acts of divorce, for example, the talak under Moslem law or the 
Jewish gett, have raised important questions whether an English 
court would recognise these acts as divorces obtained according to 
the lew domicilii of the parties. 


Il. Merson or Divorce 


It had been formerly held by the court in Maher v. Maher * that it 
would not recognise the validity of a divorce by talak obtamed in 
Egypt, to dissolve a marriage celebrated m England. In that case 
a marriage celebrated in England between an Englishwoman domi- 
ciled in England and a Moslem man domiciled in Egypt was later 
dissolved by the husband pronouncing a unilateral declaration of 
talak before witnesses in the appropriate court m Egypt. By 
Mohammedan law, this form of divorce was considered valid and 


pp ed epee 517 at p. 520; Harvey v. Farnis (1889) 8 App.Cas. 48; Bater v. 

ater ] P. 209. 

2 iai P. 842, now overruled by the decision in Russ (orse. Goffers) v. Russ 
| 084 P. 815 (0.A.). 
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was also recognised as such in Egypt. Counsel for the wife had 
argued that the Egyptian divorce could not be recognised because, 
(i) the wife had no notice of the Egyptian proceedings which were, 
therefore, contrary to the principles of natural justice and invalid; 
(ii) an English marriage of a monogamous type could not be dissolved 
by a method of divorce appropriate to a polygamous union. Barnard 
J., though rejecting the first submission, upheld the second, and held 
that he would not recognise the Egyptian divorce because “a 
marriage in the Christian sense . . . cannot be dissolved by a method 
of divorce which is appropriate to a polygamous union.” * The 
judge went on to add that to hold otherwise ‘‘ would both encourage 
and sanction the purely temporary unions of English women and 
foreigners professing the Mohammedan religion during their limited 
residence in this country.” With due respect, it seems a little 
difficult to see why such marriages should be encouraged by recogni- 
_ sing a divorce by talak, but not by granting the wife a divorce on 
the ground of desertion, which was what was finally given in the 
Maher case.‘ Refusing to recognise the Egyptian divorce m the 
Maher case was no doubt, a limitation on the general application of 
the principle of jurisdiction founded on the lem domicilé# of the par- 
ties. But the learned judge in so domg was in fact following the 
Hammersmith Marriage case ° which was itself a departure from the 
principle that personal status and the validity of a divorce are 
regulated by the law of the domicile. One of the two reasons given 
by the Court of Appeal for its decision in the latter case was that 
an English monogamous marriage could not be dissolved by a 
method of divorce which is appropriate to a polygamous union. 
The facts in the Hammersmith Marriage case were as follows: 
one Mir-Anwaruddm, a Moslem domiciled in India married a 
domiciled Englishwoman in England. Within six weeks after the 
marriage, the wife left the husband. On the latter’s petition, an 
Indian court granted bim a decree of restitution of conjugal rights 
but the wife refused to comply with it. Subsequently, on his return 
to England, he made a unilateral declaration of divorce by talak. 
By Indien law, the lew domicilii, only such a method of divorce was 
accepted as valid, m the case of a Moslem. Viscount Reading C.J. 
in the course of his judgment said,® “‘ neither authority nor principle 
can be found in English law to establish the proposition that a 
marriage contracted in England is dissolved according to the law of 
England by mere operation of the laws of the religion and without 
decree of a court of law.” Barnard J. expressly quoted’ this 
statement of Viscount Reading C.J. as authority for not recognising 
3 Ibid. at p. 846. 
4 Bee also the comments of Morris ‘‘ The ion of Polygamous Marriages 
m English Law " (1988) 66 Harv.L.R. 961, 1005, note 216. 
5 R. v. Hammersmith Superintendent Registrar of Marnages, ew p. Mir-Answarnd- 
din [1917] 1 K.B. 684. 
¢ [1917] 1 K.B. 684 et p. 642. 
7 [1051] P. 842 at pp. 845-846. 
Vou. 28 19 
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the Egyptian divorce in Maher v. Maher. This was indeed strange 
because the learned judge refused to recognise the Egyptian divorce 
after expresaly stating,® “‘ I am satisfied . . . that this divorce is in 
accordance with the Mohammedan religion and would be recognised 
as a valid divorce in Egypt,” the domicile of the parties. In effect, 
then, the court refused to recognise the competence of the lea 
domicilii and resorted to a statutory provision,® which itself was 
enacted to cover the cases of hardship which may arise if the prin- 
ciple of domicile was applied too strictly. 

' However, Dr. Cheshire 1° appears to support this part of the 
decision in the Hammersmith Marriage case. After stating that this 
was a ‘* more intelligible reason,” = he says that a marriage in 
England must of necessity be monogamous. He continues, “... 
therefore, . . . the court could no more recognise a divorce by a non- 
monogamous method than it could permit the husband to contract 
further valid marriages in England.” But in view of the fact that 
in a later sentence he asserts * that, if Mohammedan law “ might 
regard the marriage as a nullity, in which case an English court 
ought on principle to accept this conclusion of the lew domicilii ” it 
is difficult to see how the earlier point can be supported, presuming 
that the principle referred to is that of the domicile rule. If it is 
accepted that the lem domicilii governs personal status, then ‘it 
necessarily follows that a divorce accepted as valid by the domiciliary 
law must also be recognised by the English courts. 

In fact, this was the decision in the two interesting cases of 
Yousef v. Yousef ® and El-Riyemi v. El-Riyami. In Yousef v. 
Yousef, the parties were married at Liverpool in 1927. Prior to the 
ceremony the wife was domiciled in England and the husband in 
Egypt and after the marriage the parties made their home in Egypt. 
In 1988 the Cairo Court of Personal Status purported to dissolve 
the marriage by a decree of divorce pronounced in the presence of 
both parties and two witnesses, after the husband had told the wife 
that she was given a divorce by the Mohammedan form of irrevo- 
cable divorce by the delivery of three talaka. Expert evidence 
showed that the divorce would be recognised as valid in Egypt and 
Mr. Commissioner Grazebrook, q.c., held that the decree should be 
recognised, as validly dissolving the Marriage, as Egypt was the 
domicile of the parties. In El-Riyami v. El-Riyami a very similar 
set of facts existed. In this case the parties were married in London 
in 1948 and at that time the husband was a Mohammedan domiciled 


See p. Hi. 
° Mairimonial Causes Act, 1950, s. 18 (1) (b). 

10 Private International Law, 6th ed., pp. 408-404; but Kenn “ Recognition 
of Foreign Divorces ' " (1987) 85 Can R. 642; Cowen, " and the 


Domicile '' (1952) 68 L.Q.B. 88, oriticise is. 
11 Op. at., cps 408; as compared with that requiring a judicial process. 


13 [195 ‘OLY. 515; The Times, August 1, 
L198 O.L.Y. 407; The Times, April 1, 


1957. 
1958. See also Furmston, ‘“ Polygamy 
Wind of Change " (1961) 10 1.0..Q. 180-186. F 
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in Zanzibar where the parties made their home. In 1955 the 
husband divorced the wife by the irrevocable divorce of three 
talaks pronounced in the Registrar’s Court. Mr. Commissioner 
Latey, Q.C., made a declaration that the marriage had been validly 
dissolved by talak, as it was valid by the law of the domicile. 

In both these cases no doubt seems to be expressed that a divorce 
granted by the domicile should be recognised. But they appear in 
direct conflict with the Hammersmith Marriage case which does 
not appear to have been referred to in these two cases. On principle, 
it is submitted that the English courts should recognise the law of 
the domicile as to matters of divorce, and should not be over-sensitive 
as to the method resorted to by foreign countries which have juris- 
diction in the matter. 

This anomalous situation, whereby a couple is regarded as 
married in one country and divorced in another, has to some extent 
been remedied by the decision of the Court of Appeal affirming the 
decision of Scarman J. in Russ (orse. Geffers) v. tuss. The 
relevant facts of the case were: in 1918, E., an Englishwoman 
domiciled in England, married H.D., a Mohammedan domiciled in 
Egypt. The marriage took place in England. Later, they went to 
Egypt where they went through a Moslem ceremony of marriage and 
lived together there till 1982. In that year, the marriage was 
dissolved, according to Mohammedan law by the unilateral declara- 
tion of talak divorce in the appropriate Sharia court, m the presence 
of E. and witnesses. The divorce was enrolled in the court records 
and also formed the basis for proceedings for maintenance subse- 
quently. In 1986, E. went through a Mohammedan ceremony of 
marriage with A.F., & domiciled Egyptian, but this was also 
dissolved shortly afterwards. It was also done according to 
Mohammedan law by talak, in E.’s presence, before witnesses and 
an officer of the court. A third marriage was entered into by E. 
with R. in 1942 according to the rites of the Church of Scotland. 
The question before the English courts in 1062 was whether the 
talak divorces could be recognised as valid here. If the Hammer- 
smith Marriage case had been followed, which was of course binding 
on them as a Court of Appeal decision, the courts would have had 
to hold that E.’s 1918 marriage in England to H.D. could not be 
dissolved by talak, as it was a method suited for the dissolution of 
a polygamous and not a monogamous marriage, in spite of the 
subsequent Moslem ceremony of marriage in Egypt. However, the 
Court of Appeal distinguished the case from the one before it and 
held that it would recognise the validity of both the talak divorces. 
Wilmer L.J. in the course of his judgment said,¢ 


“, . . the decision in the Hammersmith case . . . cannot be 
regarded as of universal application. Its application must in 
my judgment be confined to cases where the facts are the same 


18 [1068] P. 87; Webb (1988) 98 M.L.R. 88-84. 
1964] P. 815. 
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or similar. Unless so confined it would . . . open a very wide 
breach in the principle that questions of status must normally 
be determined in accordance with the law of the domicile.” 


The first talak pronounced in 1982 purported to dissolve a marriage 
originally entered into in England. It is submitted, that the 
statement of Wilmer L.J. that E.’s marriages with H.D. and A.F. 
were ‘‘ potentially polygamous ” 1! cannot be supported, as H.D.’s 
marriage was first entered into in England and was, therefore, 
indistinguishable from the facts in the Hammersmith case in that it 
was an ‘‘ English marriage,” 1 

The Court of Appeal approved the reasoning of Scarman J., who 
had found the followmg differences between the facts in the two 
cases 1°: that whereas, in the present case, E. had entered into the 
marriage in England intending to follow H.D. to Egypt, go through 
a Moslem ceremony of marriage on arrival there, had in fact lived 
with him for a period of eighteen years, later consented to the 
divorce in 1982 and had regulated her affairs subsequently in 
reliance on its validity *°; the wife in the Hammersmith Marriage 
case had lived with her husband for less than two months, had never 
gone to India, the country of his domicile, and had never received 
notice of the declaration of divorce until after the event, the talak 
having been pronounced in London without resort to the Indian 
courts for record or for any other purposes.™ Further, after having 
noted that “ English law regards questions of personal status as 
governed by the law of the domicile (see Le Mesurier v. Le 
Mesurier ™) Wilmer L.J. posed the following question: ‘ how, 
it may be asked, can the conclusion be avoided that the marriage 
of . . . 1942 was valid in the eyes of English law, so far as concerned 
the capacity of Esther (E.) to contract it? >’? * The court refused 
to accept any such proposition which may have been established 
in the Hammersmith Marriage case_that a Christian marriage cele- 
brated in England cannot in the eye of English law ever be 
dissolved by talaknama, notwithstanding that the law of the parties’ 
domicile permits it. The court also relied on the fact that evidence 
of the law of the domicile showed that the procedure of a talak 
divorce was effective to dissolve ‘‘ any marriage of whatsoever 
nature.” * 


17 Ibid. at p. 826 
18 Mhie Donovan and Davies L.JJ. aš pp. 888, 885. 
obl P. P. 87 at pp. 97-08, 


n ddaa Bee be E To R A a a 
gery , in that E. had acted in reliance 


of it in the maintenance suit and her soguent marriégod: 
S aue ndien codita nae: Do: jurisdiokon: eee roe in respect of a 
[sey a0. ir. 33 [1984] P. 815 at p. 322. 
z Yousef v. Yousef [1057] O.L.Y. 515; Wl-Riyemi v. El-Riyami [1958] 
O.L.Y. 497, but these cases were not referred to in the Russ case. 


25 [1064] P. 815 at p. 828, per Willmer L.J.; also at p. 888, per Donovan L.J., 
and at p. 885, per Davics L.J. 
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It is submitted, that this view adopted by the court m Russ 
(orse. Geffers) v. Russ is sound in principle as far as it is based on 
the domicile rule. The court’s refusal to follow the Hammersmith 
Marriage case as regards the erroneous notion that a monogamous 
marriage could never be dissolved by a method appropriate to a 
polygamous union is to be welcomed. This would restore to the 
forum domicilti some of the ground lost as a result of that decision, 
which by the traditional common law principle of domicile it 
formerly had. Perhaps now the Hammersmith Marriage case can 
only be taken to be authority for the proposition that a marriage is 
either of a polygamous or monogamous nature according to the 
lem loci celebrationis and that an English court will not regard a 
monogamous marriage to be dissolved by operation only of the law 
of the husband’s religion.** The much-criticised decision in Maher 
v. Maher has been expressly overruled * and it is now possible for 
a husband to obtain a unilateral declaration of divorce by talak, 
according to the domiciliary law, of a marriage celebrated in 
England. 


I. Jupicrat Process 


Although the decision in Russ (orse. Geffers) v. Russ to recognise 
the talak divorces obtamed in Egypt has the desired effect of 
limiting the application of the rule of the Hammersmith Marriage 
case, yet some of the other reasons given by the Court of Appeal 
do not appear very satisfactory. All the judges in the Court of 
Appeal (as also Scarman J.) seemed to emphasise the fact that the 
talak divorces were obtained in the presence of E. It is submitted 
that this fact was not relevant to the case, as far as the validity 
of the divorce by Egyptian law was concerned. Expert evidence 
in the court had been given to show that under Mohammedan 
law neither notice of the intention to divorce the wife nor the 
presence of the wife at the divorce is required.** Since in these 
particular types of cases Moslem law had dispensed with the 
necessity of notice to the wife or her presence at the divorce, 
how can it be a bar to the recognition of the validity of the divorce, 
as this seems to be a matter solely within the procedural rules of 
the foreign court? If the wife could not contest the unilateral 


ae 086 M Dts tee 808. mi T10. 
828. In 1958, The Royal Commission on Marriage and 
(Report Oma. 9678 (1958), s. 8, had recommended the ition of a 


fo divorce obtamed by judicial process or otherwise ‘‘ (a) w. has been 
a in scoordance with the law of the country in which one spouse was or 
ea rore dominioa At Eho brioni the proceedings. So, even at that 
Commission dces not a T to have supported the Hammersmuih case 
Grabs Mckay case os publio , because in each case the divorce 


28 [1064] P. 815 at pp. 821-822. Bee also Barnard J. in Maher v. Maher, where 
in dealmg with first submission made by the wife’s counsel mentioned 
earlier, he said, ‘*. . . no amount of previous notice would have enabled the 
wife to have contested the husband’s unilateral declaration of divorce '’ ([1981] 
P. 842 at p. 845); Morris (1958) 66 Harv.L.B. 961, 1004-1005. 
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declaration of divorce, then neither notice nor her presence at the 
divorce proceedings is material to the recognition of the efficacy of 
the talak, by an English court. 

A second implication in the judgment of Viscount Reading C.J. 
in the Hammersmith Marriage case which has not found favour with 
many writers,” including Dr. Cheshire,*° is that English law will 
not recognise a foreign divorce unless ‘‘ decreed by a court of law ” 
or involving some judicial process. The Court of Appeal in Buss 
(orse. Geffers) v. Russ did expressly rely on the fact that the foreign 
divorce involved a judicial proceeding as distinguishing it from the 
1917 case. Willmer L.J. said,** 

- the real ratio of the majority in the Raimmoremith 
case was the absence of any judicial . - - In the- 
present case, it was pronounced before the appropri te Moham- 
medan court m E E artei resence of the wife and the fact 
of the divorce was ed in the official records of the 
court. Moreover, the ha of the divorce was judicially reco 
pised in and formed the basis of subsequent i A 
which Esther (E.) was awarded maintenance. This fact of 
judicial recognition by the court of the domicile seems to me to 
constitute an important element in the present case which was 
wholly lacking m the Hammersmith case.” 


The continued insistence by the English courts that there must 
be something in the nature of a judicial proceeding before granting 
Tecognition to a foreign divorce is not a satisfactory rule of policy. 
Many countries of the world allow divorces by mutual consent of ' 
the parties,** which involve no judicial proceedings or decree of a 
court of law. F 

In the recent case of Lee v. Lau,* Cairns J. recognised that an 
agreement of divorce entered into by a husband and wife in 
Hongkong which had been unaccompanied by any judicial act, had 
validly dissolved any marriage between them. In this case, the 
husband and wife were born in Hongkong and lived there during 
their childhood. When the husband was fourteen years of age and 
the wife fifteen, they went through a form of marriage in accordance 
with Tsing law and custom. In 1959 the husband and wife executed 
a document in Chinese by which they agreed to dissolve their 

iage “‘ because of surroundings and being different in tempera- 
` ment.” This document was authenticated by the “ chop,” i.e., the 
seal of the Sai Kung Rural Committee’s Association, which had 


Some in 645; Cowen (1952) 68 L.Q.R. 88, 92. 


» p. 987 
32 For example in China and Thailand; in Japan the consent of the parties hes to 


1964] 9 All H.R. 248; Webb (If 98 M.L.R. 100; see also Manning V. 
anning [1088] 1 All H.R. 291 in which the Norwegian divorce which was 
‘Manning (108) lish court had been | Semaiatgt b a court of law, but b 
bia yh aa a rity, the County Eoremór ol Bergen: Unger (1958) 
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jorisdiction under Tsing law to record the divorce and to issue the 
certificate. Since 1959, the husband had been domiciled in England 
and he now sought, inter alia, a declaration that the contract of 
divorce had validly dissolved any marriage between them. Cairns 
J. said that he was not ‘‘ debarred from granting the declaration 
sought by reason of any lack of formality in the machinery by which 
the marriage was dissolved, provided that the machinery was valid 
for that purpose in Hongkong,” the domicile of the parties at that 
time. 

In Ratanachai v. Ratanachai * it was decided by Phillimore J. 
that this jurisdiction can be exercised where the divorce was by 
agreement, where the marriage was monogamous, and divorce by 
agreement was possible under the law in Thailand, which was the 
law of the domicile. Cairns J., however, observed that in Russ v. 
Russ the talak which was held to have dissolved the marriage had 
been recognised and recorded in the courts of the domicile of the 
parties. But he considered that Lee v. Lau was a somewhat stronger 
case than the Ratanachai case, because the agreement was presented 
to and sealed with the seal of the local organisation, although the 
divorce agreement had not been made in the presence of anybody. 
Be ee A agreement, which 
involve no judicial proceeding, there seems no reason why similar 
recognition should not be afforded to unilateral divorces which are 
valid by the law of the domicile of the parties, even though involving 
no judicial proceeding. 

It is submitted, that a divorce obtained in accordance with the 
law of the foreign domicile need not necessarily involve judicial 

so as to be recognised by the English courts. This 
follows from the general rule that alterations of personal status are 
governed by the lew domicilii. Besides, the English courts have 
always held that the cause for divorce is immaterial for its recogni- 
tion * and it is difficult then to see how the procedure by which a 
divorce can be obtained under the lew domicilii should be material. 
If by the law of the domicile, a divorce is regarded as validly 
dissolving a marriage, then there is no reason of policy why an 
English court should not recognise it merely because of its non- 
judicial nature. This would avoid the anomalous situation . 
wherein a couple is considered married in one country and divorced 
in another. 

' Again, not only is divorce permissible by the mutual consent 
of the parties in some countries, but m some others, for example 
Quebec, a legislative act is required for it. This was also the position 
in England till 1857. But it has not been suggested so far that the 
common law should deny recognition of such legislative divorces. 
Since, therefore, the judicial proceeding is by no means a universal 
as Deter Ze I D. 90, Manning V. N 1 All B.R. 201 at 

906) Morris O60) 66 Harr tid at p Domb; Bartolome, " Private 
Entarparsonal ” (1983) 1 LO.L.Q. 
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method of divorce, there appears to be no reason why the English 
courts should refuse to recognise foreign non-judicial divorces ** in 
preference to the principle that personal status is governed by the 
lew domicilii. 

A further reason for recognising a foreign unilateral divarce 
valid by the domiciliary law, whether judicial or non-judicial in 
procedure, is to be found in the reasoning of the Hammersmith 
Marriage case itself. In that case, the court relied on a statement by 
Lord Brougham in Warrender v. Warrender ** in enunciating the 
rule of a judicial proceeding as a precondition for the recognition 
- of a foreign divorce. Lord Brougham, in that case, had described as 
absurd the suggestion that ‘‘if there was & country in which 
marriage could be dissolved without any judicial proceedings at all, 
merely by the parties agreeing in pais to separate, every other 
country ought to sanction a separation had in pais there, and uphold 
the second marriage contracted after such a separation.” This 
statement has been misinterpreted in the subsequent cases as mean- 
ing that only a foreign divorce decree given by a court of law after 
Judicial proceedings would be recognised. It is submitted, however, 
that this was not the point dealt with by Lord Brougham. Counsel 
had argued that in jurisdiction over dissolution of a marriage the 
lew loci celebrationis should apply. With this his lordship had 
disagreed, stigmatizing as absurd a proposition which would mean 
that even though the parties were domiciled in England, yet English 
law would have to allow them to dissolve it in accardance with the 
lew loci celebrationis of the marriage. But where the parties them- 
selves are domiciled in the foreign country, it is difficult to see how 
the decision in the Hammersmith Marriage case on recognition is 
justified, if it is based on Lord Brougham’s statement.** It is 
regretted that the Court of Appeal in Russ (orse. Geffers) v. Russ 
also found the necessity for a judicial process in order to recognise 
the validity of the talak divorces, as distinguishing the case from 
the Hammersmith Marriage case. The English courts in ex 
their ‘‘ residual discretion not to apply the law of the domicile,” >” 
should at any rate, it is submitted, not insist on a judicial process 
in every case of a talak or foreign unilateral divorce.“ 

But the Court of Appeal in Russ (orse. Geffers) v. Russ have 
expressly denied the necessity of any decree of a court of law for the 
validity of a talak divorce, following thie case of Har-Shefl v. Har- 


28 Tho Royal Commission, 1956, had recommended recognition of both judicial and 
non-judicial foreign divorces: op. cit., note 27. 

37 (1885) 2 Ol. & F. 488 at pp. 584-588. 

13 Bos elso. Kannody. ‘ Foreign Divorces: Warrender v. Warrender ' (1055) 


30 Russ (orse. Geffers) V. Russ [1964] P. ZU St p 827 (0.4). 

40 On mere sociological grounds this would desirable, in order to avoid the 
lamentable situation.m which he parties à are regarded. as married in one 
country and divorced in another. This would to be more consistent with 

ply in Armiage v Att.-Gen. [1006] P. and the Travers v. Holley 
11083} 246 doctrine of comity. See also the Matrimonial Causes Act, 1950. 
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Shef.“ In that case a similar question regarding the validity of a 
unilateral divorce arose, in relation to a Jewish divorce by delivery 
of a bill of divorcement (gett). The facts which gave rise to that 
litigation were as follows: in 1950, a marriage between two people 
of the Jewish faith was entered into in Israel. The husband was 
domiciled in Israel and the wife’s pre-matrimonial domicile was in 
England. After a short residence together in England in 1951, the 
husband was deported trom the country but the wife continued to 
remain here. Before his departure, he delivered a Jewish letter of 
unilateral divorce, a gett, which was received by the wife at the Beth 
Din, the Court of the Chief Rabbi in London. Pearce J., after 
receiving evidence of Israeli law as to the validity of the gett, held 
that the marriage had been “ validly dissolved by the only form of 
divorce open to a Jew domiciled in Israel.” 43 It is important to 
note in this case, that although a gett may involve the presence of 
the husband before a Rabbi, yet the divorce is itself not dependent 
upon any judicial decree. Again, in this case, no judicial proceeding 
of any kind was taken in the courts of the domicile, and the whole 
question was merely whether the gett obtained in the Beth Din in 
London ought to be recognised. What seemed to be decided in this 
case was not whether a divorce had been obtained in the court of the 
country of domicile which had jurisdiction, but if it had been 
obtained according to the law of the domicile, which was Jewish law. 
Here again then, it would appear that judicial intervention “ has no 
inherent virtue ” + and neither is it universal, for the English courts 
to insist on such a procedure in the case of a foreign divorce. 

If the parties were domiciled in England, then the delivery of a 
gett in London would not be recognised by English law as dissolving 
the marriage, even though they belonged to the Jewish faith. This 
was held by the Court of Appeal in Josef v. Josef,“ which arose 
shortly after the Har-Shefi litigation. In that case, a gett granted 
by the Rabbinical Court of London in respect of the marriage ~of 
parties domiciled in England, was not Tecognised as a valid form 
of divorce in English law. It follows then that, an English court 
will refuse to recognise a unilateral divorce which is merely accord- 
ing to the religious law of the husband, where the domicile of the 
parties is elsewhere. 

IV. CONCLUSION 


The rules for the recognition of foreign unilateral divorces in English 
law raise several difficult problems of the common law principle that 
questions of status must be determined by the law of the domicile 


41 (No. 1) ] P. 161 (O.A); (No. 2) [1958] P. 20; Sasson v. Sasson [1924 
A.O. oa elg ; Ratanachai v. Ratenachai i 
also referred to. But, ıt is submitted that the latter case referred to, which 
involved a divorce by the mutual consent of the ies, contained no judicial 

roceedings of any kind: Les o. Law [1964] 2 All E.R. 248. 
at pp. 228-294. 
43 Choahire, op. cit., p. 401. 
44 [1958] 2 All B.R. 710. 
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and policy. The court retains a residual discretion not to apply the 
domiciliary law in particular cases. However, it is submitted, that 
so long as the method of divorce adopted conforms to the rules 
prescribed by the domiciliary law and is regarded as valid by such 
law, then it should also be recognised as valid by the English courts. 
In this connection the. Court of Appeal decision in Russ (orse. 
Geffers) v. Russ is a step forward in recognising foreign alterations 
of status which will prevent the lamentable situation of a couple 
married in one country and divorced in another. From the decided 
cases, the present position may be summarised as follows: 

1. Circumstances in which the English courts will recognise 

foreign unilateral divorces: 

(a) where some judicial process is involved in the unilateral 
pronouncement, for example, the record in the court of the 
domicile, even though it may be a method suitable for 
polygamous marriages and used to dissolve a monogamous 
union; ' 

(b) where the divorce is obtained in accordance with the religious 
law, that being also the lem loci domicilii of the parties; 

(c) where a divorce of a monogamous marriage is obtained by 
the method appropriate to a polygamous union, provided 
the law of the domicile recognises it as effective to dissolve 

‘ © any marriage of whatsoever kind.” 
2. Circumstances in which the English courts will not recognise 
a foreign unilateral divorce: 

(a) where no judicial process of any kind is involved and it is 
used for dissolving a marriage which by the lew loci celebra- 
tionis is monogamous in nature; . ; 

(b) where it has been obtained according to the religious laws of 
the husband only, or of the parties, without regard to the 
domicile of the parties. 

Laxsoul SWAMINATHAN.* 


* LL.M.; Faculty of Law, University of Southampton. 


THE RESTRICTIVE TRADE PRACTICES 
COURT AND THE NET BOOK AGREEMENT 


Pxrnwars one who has some experience of conditions in the American 
book trade may be allowed to make reply to the predictable attacks 
that have been levelled at the eloquent and civilised judgment of . 
the Restrictive Trade Practices Court in the Net Book Agreement 
case,‘ including that by Professor Basil Yamey in the November 
Modern Law Review.? That these attacks have been forthcoming 
will surprise no one familiar with the intellectual history of that 
agreement and its antecedents.* Those who continue to attempt to _ 
find in a particular economic theory the automatic solution to all 
human problems may be pardoned this renewed attempt to vindicate 
the views of Lord Campbell, of Spencer, of Cobden and of Mill 
(though not those of Lord Coleridge, of Scott, of Ruskin and of 
Marshall). 

Professor Yamey heavily criticised the court’s stress in its judg- 
ment on the testimony of a Canadian bookseller relating to 
conditions in the book trade of that country.‘ Much is made of the 
failure of the small and scattered Canadian book trade to make 
effective representations tọ a government committee set up to 
examine resale price maintenance in 1960. Since most books sold 
in Canada are imported works subject to highly variable shipping 
costs, it may be doubted that the legality of vertical resale price 
maintenance as such is of much concern to a Canadian bookseller. 
It is safe to suggest that in Canada, as in New Zealand,* price 
maintenance may be sustained in the book trade only by means of 
some form of horizontal arrangement. The testimony of the 
Canadian bookseller goes to illustrate the effects on stockholding 
booksellers where unrestrained competition develops, from whatever 
cause; its authority is not vitiated by the political sins of omission 
of Canadian booksellers. Nor do crude statistics relating to the 
total sales and imports of books (including textbooks, technical 
works and softcover reprints) shed much light on the health of those 
portions of the trade concerned with the issuance and sale of new 
works in the humanities: the segment of the trade whose welfare 
the Restrictive Practices Court seems properly to have deemed of 


1 Re Net Book Agreement, 1967 [1969] L.R. 8 R.P. 248, 
feo. 


2 (1068) 26 M.L 

3 Bee illan, The Net Book Agreement, 1924; Barnes, Free Trads in Books, 
1064; Mumby, Publishing and Bookselling (4th ed. 1961); Yamey, ‘‘ Trade 
Combinations: A Historical Foomote ” ‘1884) 17 M.L.R. 189; Tosdal, Price 
Mointenance in the Book Trade (1915) 80 Quart.J Hcon. 66; and the authorities 
cited in these works. 

4 (1968) 96 M.L.R. 605-607. 

5 Bee Re Associated Booksellers of New Zealand [1962] N.Z.L.R. 1087. 
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greatest political and cultural importance. Use of the raw statistics 
put out in the General Review of the Manufacturing Industries of 
Canada may be proper and useful in discussions of such traditional 
concerns of the economist as the production of linoleum or non- 
ferrous metals. To extend such analytic techniques to the book 
trade is to travesty both common sense and professional standards 
of reasoning. 

Since Professor Yamey has chosen to confine his interest in 
extra-record sources to those which might be thought to contradict 
the evidence before the court, he has found it unnecessary to 
consider the available literature relating to trade experience in the 
United States. But examination of American experience will go far 
to refute the contention that price-cutting in the absence of price 
maintenance is occasional and trivial and the alternative or allied 
contention that it will take the form of general discounts rather than 
the selective use of the more popular titles. Fifty years have now 
passed since the head of a well-known department store, in opposing 
enactment of a general price-maintenance law, told a Congressional 
Committee, with disarming candour, that: 

“ My own firm seldom, if ever—with the ewception of books 
—uses these restricted price articles for advertising purposes. 
‘We sell them at prices which give a satisfactory profit, but 
we do not use them for advertising purposes, and I want 
strongly to resent the insinuations of that kind, because I 
believe we are usually picked out as shining marks among the 
price-cutters ” (emphasis added)." : 

Professor Yamey may question the likelihood or pervasiveness 
of “ leader ” selling. But it may be doubted that he would dispute 
the accuracy of a description of the ideal attributes of a “ leader ” 
offered by one American economist: ; 

‘ The ideal leader is a product that is well known, has a 
wide appeal, is oes eee because of standardisation, 
and is purchased tively frequently by a large fraction of 
the consumers in a given field. It should be neither too high 
nor too low m unit price in relation to frequency of use and 

urchase. If it is too high in price, its market will be relatively 

imited and the dealer will be taking too great a sacrifice in 

relation to possible increased patronage of other goods. If it 

is too low in price and is used relatively mfrequently and in 

small amounts, then a price reduction probably will not bring 

a proportionate increase in patronage on it, let alone other 

. A leader should be of such a nature as to make it 

undesirable for purchasers to buy im large quantities to store 

for future consumption; an attempt often is made to overcome 

© General works on the American book trade include Lehmann-Haupt, The Book 

in Amerioa, 1042, and Oheney, Foonomio Survey of the Book Industry, 1980-31 

Sa ana eka the Oae the. of the 

pass of efri, ongress, 8d Bassion , Sarla] 7, pact A, March 
6, 1014, pp. 1118-1119 (testimony of Percy Straus). 
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this hazard by limiting the number of items allowed a customer. 
It will perform its duties best if it can be easily and prominently 
displayed in the windows and on the counters of a store.” $ 


To these attributes of books may be added their appeal to 
persons of better than average education and income—a group to 
which the new multiple shops and shopping centres in both the 
United States and England are particularly anxious to appeal in 
their competition with established stores in the towns. Both cut- 
price advertisements of select titles in the American press and 
contemporary articles on the present state of American bookselling ° 
attest that these lessons have not been lost on the American ‘ chain 
stores.” The losses in volume (and not merely the uncertainties as 
to the probable fate of particular titles) resulting from these activi- 
ties impair the capacity of booksellers to remain in business and to 
stock a wide range of new works.?° Neither the court nor defenders 


8 Grether, Price Control Under Fair Trade Legislation, 1999, p. 208. See also 
Seligman and Love, Price Cutting and Price Masntenanos, » P- 455. 
® Representative aire ta articles a in the Denver Post, July 18, 1961, 
, 2 Eeokhan; a Public Will Lose in Local Book Price-Cut War "); 
o New York Times, December 1, 1961, p. 81 (Talee, “ Book Price War 
Reaches a Peak: Brentano's Says It May Not ure Five Years if Trend is 
not Reversed ''); the New York Herald Tribuns Book Review, December 17, 
1961, p. 8 (Smith, “ The Battle of the Booksellers—1961 '); the Hartford 
(Conn) Timas, December 5, 1961 (Editorial, ‘‘ The V: ing Bookstore '’); 
the Wall Street Journal, August 26, 1968, p. 1 (MacDo , “ Speciality 
Bookshops Suffer as Discounters Increase Sales’). See also the article on 
American bookselling in the Manchester Guardian (daily ed.), January 25, 
1962. Of. Dempsey, ‘“‘ The Vanishing Bookseller," Saturday iene Angin 
10, 1068, and Shils, ‘‘ The in America,” Daedslaus: The Jo of 
the American Academy of Arts Sciences, Winter 1968, pp. 92-108. 
Representative cut price advertisements appear in the New York Times, 
February 18, 1064, p. 9, December 223, 1968, p. 18, and the New York Herald 
Tribune, September 17, 1961, p. 83. The latter reads in part as follows: 
“ From 's Book Department 
12 Best Sellers 











AT ‘s LOW PRICES ; 

The top six fiction titles and the top six non-fiction (sic) from the New York 
Herald Tmbune Best Seller List, Page 2. Other books on the best-seller list 
also at s low prices. 

NONFICTION Pub. list Price 
1L Nation of Sheep—Lederer * see 8.75 2.00 
2. Making of President 1960—White * as 6.95 8.07 
8. Rise and Fall of Third Reich—Shirer * ... des ... 10.00 5.97 
4 Inside Europe Today—Gunther ... s ii ive 4.95 8.49 
5. Ring of Bright Water—Maxwell * i TA 5.00 2.79 
6. New ish Bible—New Testament* ... 4.95 2.07 


* No more than two (2) of these titles to a customer." 
The standard American trade discount is 40 per cent. off list price. Ironio 
reflections may be inspired by the ities of the works and their juxtaposition 
the list, as well as by the hmite Hone a Sania i l 
10 Professor Y. ittles tho argument that ies resulting from 
price fluctuations would impeir advance orders by booksellers, he has elsewhere 
rooien ia ency in relation to the ‘' remainderi Cea b7 
pab See Yamey, The Koonomics of Resale Prios Maintenance, p. 80. 
ent that ‘‘ any effec on the holding of stocks would tend to be 
confined to those classes of books which would be tempting to price cutters... . 
It is arguable that for such books there ıs in any case no ty of reaching 
buyers ' misconceives the thrust of the publishers’ argument: that since it is 
usually or often impossible to forecast in advance which titles will attract 
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of price maintenance deny that readers (or consumers, as Professor 
Yamey prefers to call them) will be able to acquire a few dozen 
of the more popular titles at lower prices in the absence of resale 
price maintenance. The conclusion of the court was that this 
benefit would be achieved at the expense of the capacity of book- 
sellers to stock and sell other works because of their losses in volume 
and inability to cover fixed costs. Professor Yamey recognises the 
possible cogency of this argument in his discussion of library sales. 
He does not do so as clearly in his discretion of selective pricecut- 
ting, though the court’s judgment rested on this basis as well as on 
the uncertainty cast over advance orders. It is simply not accurate 
to say that “ (if the risks of price-cutting envisaged in the judg- 
ment were to have any effect on the holding of stocks, it would tend 
to be confined to those classes of books which would be tempting 
to price cutters.” 

Professor Yamey also observes that ‘‘ the court seems to have 
taken the view that gross margins on different classes of books 
reflected sufficiently accurately differences in the value of the 
services rendered to the publishers by the booksellers, so that there 
was little direct ‘ subsidisation ’ of the sale of difficult-to-sell books 
by easy-to-sell books ” (emphasis added), and concludes that the- 
court has thus rejected a common contention m support of resale 
price maintenance in books. While the argument based on fixed 
costs and volume earlier referred to can stand mdependently of any 
argument based on “ subsidy” or differing profit margins as 
between classes of books, it is proper to note that the court’s 
findings of fact do not by any means totally exclude a subsidy 
argument.1* It may well be that margins on works of fiction accu- 
rately reflect the mean costs of selling books of fiction, and that 


ries exiting (Dexdloularly aa respecte, Action) che throes of Ea Oe rhe 
a blight over advance es of many titles which in the final event may not be 
cut. ) 


Nor does the publishers’ argument amount to a ‘‘ prediction of e markedly 
assymetrical combination of an insignificant measure of price competition (con- 
ferring negligible benefits on consumers) and dramstio and extensive ill-effects 
(materially ing the interests of consumers).'’ The assumption of the 
publishers was + ‘best sellers” would be pricecut. Since a 
percen of the total volume of sales of current books at any given time is 
accounted for by the 15 or 20 leading titles, the benefits to consumers would be 
neither quantitatively ee nor negligible (save in relation to the total 
economy, of which book trade is a minuscule ) h they would be 
restricted to a small percentage of the number of titles publi and would 
give mse to the offsettmg developments as respects the publication, pricing, 
and sale of other titles on which the publishers relied. 

11 (1068) 26 M.L.R. 695, note 5. i 
13 Professor Yamey has elsewhere scepticism about the legiti of 
eny such “ idy ’’ effect which may take place: “it is not obviously 
equitable that those with ordinary or conventional tastes should pay in part, 
for the excluarve or individual tastes of the minority.” Yamey, Ths Fooncmiss 
op tate oa et ge cca To this there are several answers: (1) 
e practice may be viewed as expanding the e of choice available to those 
_ af both anna ou unconventional tastes. (2) with conventional tastes 
may be the indi beneficiaries of the social and technical advances resulti 
from the publication and sale of esoterio works which t themselves do no 
purchase. (8) If it is accepted thet a totally un ed markos may not 
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the same may be said as to works on (say) economics, as to which 
mean costs (and margins) are higher. It does not follow that 
particular fast-selling titles within a class may not “ subsidise ” 
slower-selling works. Since books are priced in advance by the 
publisher, and since it is often impossible to predict which titles will 
sell rapidly and result in low costs of distribution and which will sell 
slowly and produce high-costs, margins on particular titles do not 
always accurately reflect the costs of distributing them and loss to 
other outlets of fast-selling titles (after they have become established 
as such) can have a devastating effect on stockholding booksellers. 
This point has been well made by Professor Andrews.: 

It is worth noting that American experience seems to be on its 
way to bearing out a prophecy made by Professor Yamey some 
years ago. After noting that he thought it unlikely that the revival 
of price competition in bookselling would curtail the provision of 
before-sales services, he went on to observe that: 

“* Nevertheless, in some ways, publishing differs from (for 
example) the motor or domestic equipment industries, the 
ucts of which may also require special before-sales services. 
irst, manufacturers in the other mdustries already control 
the retail distribution of their products more closely most 
of our publishing houses do; the ownership of showrooms, the 
employment of retail sales organisations, and the practice of 
using retail agents are features which are almost entirely lacking 
in publishing. Second, small firms often working on m , 
fmances are more common in Publishing than Ke the other 
industries. Many of these firms would not be able to embark 


adequately reflect the social interest in publication of works with small sales 
and that resale price maintenance may make it le to publish more such 
works, there are advantages to such a Rimta T private form of subsidy. 


ie caus i be that in fact t would be unlikely to behave in 


Gompstation, Cartels, and their Regulation, 1962, p. 150. The greater extent 


tow it has been found necessary to subsidisa the lication of books in 
the “ market '’ United States is not without significance; it is le 
whether “ subsidies '’ granted after supplication to bodies such as foundations 
SP more ko proraate freedom and cal than made available vis neutral 
les under a price maintenance régime such as that in Great 

Britain. ( & The oppo ibaa wal ara TENI ae on epee at the aior 
Ind it may be important “bad books ” be 

atoi. "even When, thoy are wall , not realise this. 


ia mier d for th 
Bee a a A or the co 
Tecuornto 


right y under modern conditions. Compere ass ‘ The 
of t in Books ” (1984) 1 Reomomion (N 8.) 167 with Chafee, 
se e Law of Lee 45 Col.L.R. 508, 719. 


18 Andrews and Friday, Fair : Prios Maintenance Reconsidered, pp. 
74-76. 
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on methods of distribution which’ ire heavy capital expen- 
ditures. For these reasons, it is possible that price maintenance 
may be relatively more important for securing the supply of 
pbefore-sale services in the sale of books than in the sale of the 
other products. If the abolition of price maintenance were to 
reduce the sale of books (which I think is unlikely), many 
publishers would be unable to take the steps which might then 
be necessary to repair the damage.” ** 

The recent rash of publishing-house mergers in the United 


States * (mergers frequently prompted in part by the desire for 
economy in mail-order promotion), and the renewed interest of the 
larger publishers in mail-order promotion ** and in the ownership 
of book clubs and bookshops might well bear out this observation." 
The abolition of price maintenance and resultant decline in the 
number of bookshops “ and increase in importance of other forms of 


14 Yamoy, The Hoonomios of Resale Price Maintenance, p. 58. 
15 Compare the address by the American publisher Bennett Cerf to the New York 


16 


Society of Security Analysts m 1060: ‘‘ I$ is my opmion . at eee 
business: is. 66 a-sort or orossroada Tiit nom. The cards aro baing t, an 
tions and mergers b that will play a decisive factor in 
the entire publishing business for es to come. It is my belief that within the 
next few years, some five or mx + publishing combines will dominate 
the publlalimig soene: much the mar t a handful of companies today dominate 
steel, au iles, and other y big industries. We intend thet Random 
House will be ons of these larger companies.’’ Gross (ed.), Publishers on 
Publishing, 1061, pp. 478-479. 3 
One osnnot without irony, in the light of subsequent American develop- 
ments, the observations made by a oritic of price maintenance twelve years 
ago: ‘ Publishers’ Weekly reiterates incessantly thet a large number of retail 
outlets is an absolute necessity in the book field. This lication pays no 
attention to the fact thet there is an optimum limit to the number such 
outlets and that there may be excess capacity in existence. Its articles further 
state thet m the book trade without these protective laws there would be a 
diss ce of many retail outlets and mergers and monopolies among the 
lishers. Buch statements cannot be Penitively” eee neither oan they 
proved.’ Hearmgs before the Antitrust Sub- i of the Committees on 
the Judiciary, House of Representatives, 92nd , 2d Beesion, February 
18, 1052, p. 581 (testimony of Mrs. G. Ralph Smith). 
While some have found in mail-order sales the paneces for the distributional 


i problems of the book trade (¢.g., Spencer, Various Fragments, 1895), it has 


more discerningly of mail-order and direct salos that ‘' when the 
potential purchasers of a book cannot be defined narrow, as any specific 
professional group, the costa of selling by mail rise sharp . It is usuall 
possible to meet these cosis in selling to the general publio only if the work 
rather expenstve . . . and if it offers something more to the buyer than the 


‘ pleasure of reading it; for example prde in e handsome and 


17 


18 In his discussion of the early British book trade, Professor Yamey a to 


expensive 
ire HA to sdyanceman oe of 

i salo easible for bringing most general books 6 gen io” 
Lacy, ‘‘ The Economics of Publishing,” Baodalass, Winter 1068, pp. k 
of Yamey, The Hoonomios of Resale Price Matntenanoe, p. 88: “If the 
abolition of price maintenance should lead to the entry of manufacturers into 
retailing, there is no reason to expect that distributive margins would be 
reduced. For if some manufacturers were able to reduce the costs of retailing 
their by doing their own retailing, they would have had a strong ih incentive 
b 5 k A 


tke proposition that the number of did or would in 
the absence of price maintenance, asserting that “ any edverse developments 
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distribution has an adverse effect on smaller publishers. Though it 
may increase the sale of ‘‘ best sellers ” and may not significantly 
impair the sale of technical and specialised works (because of the 
growth of mail-order sales), it is the new book of quality addressed 
to the general reader whose sales (and chances of publication) will 
suffer..° That may, of course, seem a small loss to some, and it may 
be ‘‘ backward ’? to be concerned about it in a world which 
increasingly sets store by technical expertise at the expense of 
general culture.» 


were sb most occasionally referred to as long-run developments in the future ” 
(p. 606, note 15). It ma be noted thas Mecmillan’s famous letter to Marshall 
observe that because of price competition booksellers " have to supplement 


Alexander Macmillan in 1868. See Barnes, Fres Trade sn Books, 1964, 
165-167. It is true that the chief complaint was less of deterioration in 
bookselling services than of the failure of the British trade to match the 
forward strides being made on the Continent under price maintenance systems, 
I iod. B erally Hememann, 
Booksellsng, 1905; Friday, Shops and Prices, 1961, p. 98; Barnes, Fres Trade 


on the fact that “from 1872 to 1900 a 35 per cent. increase is revealed 

in embries in the trade directories ’’ (Hoonomics of Resales Pros Maintenance, 

p. 80 in suppor’ of his concluson that no deterioration in bookselling services 
r Re Leena 


19 In its judgment the court observed that ‘‘ books sell books'’ and also laid 
streas upon the vocational commitment of British booksellers. A commentator 
has observed of the remaining American bookshops that '' somewhere 


the true bibliophile, who used to ecoomplish such miracles m the propagation 
of the faith. i the loss is to the marginal new book of quality, which ma: 
need special pointing out to readers before it can make its way.” Best, ' In 


should be in this fashion; surely, whatever the narrow | question may 
be, ib is who would prohibit resale prios mabisa bre Ri te tek 
or otherwise who seek government intervention. In any event, none of the 
reasons given for minimising the im of ‘‘ impulse sales ” spP with 
special force to the book trade and of them—that the loss of such sales 
will be compensated for by incressed volume and that the goods sold will still 
usually be stocked, since ‘‘ they are branded and do not heavier expenses 
by way of epla » Investment in stocks, and tained staff ''—are clearly 
ins le to the trade's function in selling lesser known new works. 
2» Of. einecke, The German Catastrophe, 1850, p. 81: “It often ha 
nowadeys . . . that young technicians, engineers, and so forth, who have 
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It would seem a matter of common sense that price competition 
and concentration in retail trade have effects which, in respect to any 
commodity, do not stop there but which go on to affect the structure 
and personnel of manufacturing industry and the character of the 
goods which it produces.“ One cannot have the blessings or sup- 
posed blessings of mass distribution without accepting its conse- 
quences, and for the book trade and similar fashion industries 
these consequences can be most severe: at best a growing uniformity 
and drabness in works made available to the general public, at 
worst the forms of crassness and corruption that on occasion have 
Tisen to afflict other ‘“‘ fashion industries’? in the United States 
when numerous artists or producers compete for the favour of a 
few large distributors, each aiming at a ‘‘ mass market.” ** To the 
economist and, alas, the politician, this may represent “‘ modernisa- 
tion ”? and progress; to others, it will not seem progress at all,™ 
and for them, the court will seem wiser than its critics. 


enjoyed an excellent university training as specialists, will completely devote 
themselves to their calling for 10 or 15 years and without looking either to the 
right or the left will try only to be first-rate specialists. But then, in their 
middle or late thirties, something they have never felt before awakens in them, 
something that was never really brought to their attention in their education— 
something that we could cell a suppressed metaphysical desire. Then they 
rashly seize upon any sort of ideas or activities, anything that is fashionable at 
the moment and seems to them important for the welfare of mdividuals— 
whether lè be enti-aloohohsem, agricultural reform, eugenics, or the occult 
sciences. The former first-rate ist changes into a kind of prophet, into an 
enthusiast, perhaps even into & fic and monomaniac. Thus arises the 
of man who wants to reform the world.’’ Indeed, ‘ (pjerhapa the P 
belongs to the good things of the bourgeois epoch, : the rule of law, 
representative institutions, publio liberties, and the writ of habeas corpus, 
things from which there is e general benefit but which have been so taken for 
aa that their beneficiaries have grown careless about their well-being.” 
,'' The in America,” Dasdelans, Winter 1968, pp. 102-108. 

21 A shrewd observer of American politios has seen the matter more clearly than 
many economists: ‘Tt had never occurred to me to regard Commission Row, 
which runs down North Broadway in Milwaukee, as significant. Yet there was 
a time 20 years ago when four commission houses alone would, on a Monday 
morning, move to the little stores between 200 and 250 carloads of... 
fruits and vegetables. Dawn used to strangle Milwaukee’s markes area 
as it still does Les Halles in Paris. Now the streets are clear. Fifteen of the 
commission houses had withered in the 20 years... . It was the 
that were doing it, the t chains ing directly with the great producers 
and' buying directly in lots. Time was, 20 years ago, when Milwaukecans 
who loved apples could have a choice of 80 varieties. Now the enisation of 
American life, distribution, and agriculture had cot i available 
varieties to four—all of them brighter than red. And where were the Baldwin 
and Russet apples of yesteryear?’' White, The Making of the President, 1960 
(Cardinal ed.), p. 265. 

‘What may be tolerable in the case of apples is not self-cvidently desirable 
for the book trade. 


22 One may instance the history of the American ph record, motion 
picture, and. garmani trades. Cf. Van Nostrand, Denatured Novel, 1982. 
23 ' He beli ,’ wrote Judge Hand in his eulogy of Mr. Justice 


Brandeis (who was parenthetically, the greatest American advocate of resale 
rice maintenance in his years at the bar), ‘‘ most of our positive ills have 

y resulted from great sizo. With it has indeed come the magic of 
modern communication and quick transport; but out of these has come the 
sinister apparatus of mass suggestion and mess production. Such devices, 
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If these reflections (and, some may feel, the note which inspired 
them) smack more of polemic than most which appear in British 
law journals, the cause is to be found in the nature of their subject- 
matter and the fact that the controversy surrounding it is again 
ultimately to be thrust upon the courts, rather than be clearly 
resolved by Parliament. The case against this development in 
respect to price maintenance generally has been well made else- 
where; the book trade has a particular grievance since sympathy 
for its position was expressed by all shades of opinion in Parliament 
at the time of both the 1956 and 1964 debates. Fifty years have 
now passed since Mr. Justice Holmes made his protest in the Dr. 
Miles ™ case against the involvement of the judiciary in the policy 
choices thought to have been imposed upon it by the Sherman 
Act.* Those in Britain and the United States who respect the 
independence of the British courts from politics will regret that his 
admonition (which rested on more than economic prejudice) has 
not been heeded in recent British law. 

Grorcr W. Licswann.* 


REPLY 


I. (a) Mr. Liebmann’s objection to my (cautious) reference to statistics 
of the Canadian book trade, in the context In which the reference is made, 
would have point only if the Courts analysis had led it to the conclusion 
that the abolition of r.p.m. would injure the publication and sale of books 
in certain segments of the trade only, but would have the opposite effect for 
others. The Court, however, did not reach such a conclusion: see L-R. 8 RP. 
246, especially at pp. 820 and 822. (b) “Much” is not made by me of the 
lack of representation by the Canadian book trade to a government committee 
in 1960: the reference to this takes up no more than one sentence in the 
text of my Note; and the operative words used are, “suggests at least.” 


always tending more and more to reduce us to a common model, subject us— 
our -won immunity now gone—to epidemics of hallowed catchword and 
formula. The herd is regaining its ancient and evil pri ; Civilisation has 


sation." Proceedings of the Bar of the Bupreme Court, 817 U.S. xi ab xii 
ge ne R ta see U.8. 878 (1911). 
25 dition to ræsing his hostihty toward judicial licy-making 
involved in the M case, the Justice expressed his belief that usiness men 
ns be Jee free to do their own ee their own way, save where 
or interference is plain.” $ proposition would seem to 

per a gig a a tion of book trade 
to press generally, it d seem wise to limit 

those which are monopolistic or exclusionary, 
exoluding from tion those which merely affect price, That of course 


26 The book trade has now been accorded ial treatment under trade ices 
laws not only in Great Britain and New Zealand (by judicial decision) but also 
in Germany, Austris, and Japan (by statute), and in Denmark, rae and 
Sweden (by administrative decision). ia ata TOA rani p ed by 
the International Community of ers’ Associations, Maintained 
Price of Books (Delft, 1964). * Member of the Maryland Bar. 
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2. I did not “choose” to confine my interest “in extra-record sources 
to those which might be thought to contradict the evidence before the Court.” 
(The evidence, incidentally, is not published). XI did not refer to the 
experience of the United States (or of any foreign country other then 
Canada) because the Court did not do so. My Note is a note on the Courts 
judgment, not a free-ranging discussion of r.p.m. of books the world over. 
For the same reason I did not go into the “ subsidisation” argument: except 
peripherally, the Court did not do so either. I did, however, refer to “ extra- 
record sources” relating to events in the book trade in this country before 
1900. The Court did not go into history. I wished to put some of the issues 
in historical perspective, not to “contradict the evidence before the Court,” 
of which, in this matter, there was none. 

8. (a) In the book of mine quoted in Mr. Ldebmann’s footnote 18, I did not 
“rely” on the statistics of the increase in the number of retailers of books 
between 1872 and 1900 to support the conclusion ascribed to me. (b) Against 
these statistics Mr. Liebmann “ may,” if he wishes, set the “ estimate” which 
relates to a decrease in the number of shops “having a stock of ‘high class’ 
books” between 1880 and 1900. But be should note that the two sets refer 
to quite different things—and on this he might refer to my book. The 
“estimate” he refers to might be more interesting if we knew its provenance, 
and were told how the particular category of shop was defined; who, in 
1850 and 1900 respectively, decided which shops qualified; and on what 
basis (lists? personal knowledge?) the two implied enumerations were carried 
out. (c) I have never disputed that the effect of r.pm. is to increase the 
number of outleta—an issue discussed in my book to which Mr. Liebmann 
refers both favourably and unfavourably. An increase in the number of 
outlets between two dates is compatible with the view that, had there been 
r.p.m, there would have been even more outlets at the second date. 

4, In the same footnote Mr. Liebmann refers to Sir Frederick Macmillan’s 
letter to Alfred Marshall Seven years later—after seven more years of 
price competition—Macmillan seid in an address to his fellow publishers: 
“. . . although I think it very creditable to the retail booksellers of this 
country that they should have gone on so long doing their best for us and 
our wares under circumstances so disadvantageous to themselves, we oannot 
reasonably expect them to do so for ever” (my italics). And in 1900 the 
prealdent of the Publishers’ Association, commenting on the events leading 
up to the first Net Book Agreement, sald: “. .. we made it very clear to 
the booksellers that we did not enter on this step through any wish of our 
own. We should be content to let matters go on as they are.” This is 
hardly a picture of retail price competition having observable harmful effects 
on the availability and sales of books. 

5. It is pleasing to be able to end this Reply by noting that Mr. Liebmann 
and I share one attitude: though for different reasons, we both are critical 
of the Judgment in the N.B.A. case. (In Mr. Liecbmann’s odd terminology, 
we both “attack” it). For he is critical in that he rejects the Court’s 
important prediction about the limited extent of price-utting (which, more- 
over, he believes—contrary to the Court’s findings—taken by itself would 
produce “benefits to consumers” which “would be neither quantitatively 
insignificant nor negligible”). He is also implicitly critical in that he 
relies heavily on the argument that there is cross-subsidisation of the sale 
of some books by those of others—the Court did not rely on this argument 


at all. 
B. 8. Yaxeær. 


SERVING AS A JURYMAN IN BRITAIN 


Ir is with considerable diffidence and hesitation that I give a public 
lecture on a legal subject. For I have no professional qualification 
in the study of law, either British or American, and I fear that I 
' will say many things which will merely reveal my ignorance. But 
I am emboldened to take the risk because my subject ‘‘ Serving as 
a Juryman ” is not one of which professional lawyers have any 
experience. For in England, and I believe in the United States as 
well, lawyers are understandably precluded from serving on juries. 
Although a great deal has been written, mostly by lawyers, about 
the role of the jury in the legal system, none of it, in England at 
least, is based on information about what goes on in the jury room. 

Let me make it clear at the outset that what I have to say is 
based entirely on two periods of jury service which I was called for 
in Manchester a few years ago; the first period for the quarter 
sessions and the second for the assizes, each period for about a week. 
On each of these two occasions, I served myself on juries for two 
cases, neither of which lasted more than a single day. The rest of 
the time I spent sitting around in court, listening to other cases, 
waiting to be called. But in some of these cases, which I merely 
listened to, I had nonetheless an opportunity of discussing, perhaps 
unlawfully, with the jurymen concerned after the case was over, 
what had gone on in the jury room and what had influenced the 
jury in arriving at its conclusion. — 

It is this question which is the central theme of my lecture— 
what evidence influences a jury in its findings. But I must repeat, 
at the risk of boring you, that in answering this question I am 
merely giving a view of my personal experience which is confined 
to a small number of cases, and for all I know may be quite 
unrepresentative. 

First of all let me give a little background information as to 
how a jury is selected. This is of some importance, because as I 
hope to show later, the class composition of a jury and their social 
experience and knowledge may have considerable importance in 
` influencing their assessment of some of the evidence placed before 
them. In England each local government authority has to keep up 
to date a list of registered voters, and this list (often used by market 
researchers) specifies with a letter J which of the electors is eligible 
for jury service. There is a general property qualification; at the 
time when I was called owners of property with more than a value 
of £10 a year freehold or £20 a year leasehold, and householders 
1 i eo i 
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renting property of a net annual value of more than £80 a year in 
London and Middlesex and £20 a year elsewhere were included in 
the jury list.’ This effectively excluded the bulk of the working 
class wage-earning group; for although these annual value property 
figures seem very low, in fact they were pot actual market values 
of property, but nominal valuations for tax purposes, which were 
at the time still based on 1989 valuations. Within this group a long 
list of occupations was exempt, a list which must have been com- 
piled some years ago—Members of Parliament, doctors, lawyers, 
ministers of religion, Post Office workers, Customs, Excise and 
Board of Inland Revenue officers, and Inspectors of Factories. 

I tried to find out how people were picked to serve on a jury 
panel. But the law books that I consulted in England are silent 
on this. The process of selection seemed to have worked in a 
peculiar way in my own case; for my legal friends were certainly 
surprised that I should have been called twice within a period of 
two years. On the second occasion too those who were called were 
heavily concentrated in my local area of suburban Manchester, for 
most of the panel came from three or four adjoining streets. 

I was also curious to discover how the jury was picked for a 
particular case in the courts from the assembled panel. The text- 
books suggest that this is a random process, with the method of 
securing this randomness varying from court to court. It certainly 
was pot random in my case. I was called to attend on Monday 
morning; all day Monday and Tuesday morning I sat at the back 
of the court hoping that I would be called for a case, but Į was not. 
To put it mildly, by mid-day on Tuesday I was bored, angry and 
frustrated. I approached the police-sergeant who seemed to be in 
charge of affairs, and engaged him in general conversation, flattered 
him not very subtly by saying “ How difficult his job must be,” 
explained that I was getting bored just hanging around not being 
called. He commented m a strong Lancashire accent which I will 
not try to reproduce—that sometimes some of those called for the 
panel did not serve at all. I hoped that that was not going to 
happen to me. ‘“ Leave it to me,” he said, “ the next case should 
be quite interesting.” Sure enough, the clerk called my name for 
the next case. A lesson no doubt m the application of the theory of 
personal relations. 

Before getting to the central theme of the lecture—what 
influenced the jury in arriving at their decisions in particular cases, 
I would like to say a little about the general atmosphere in which 
the jury operated. 

First, what struck me was the great contrast between the way 
the officials—the clerks and the police—treated us, and the attitude 
of the judges. The clerks and officials treated us so to speak as 
3 A Home Office Committee under the chairmanship of Lord Morris of Borth-y-Gest 


rt: Omand. 2627) has recently recommended & considerable broadening of 
the basis of qualifications for jury service. Bee, infra, p. 577. 
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“ jury fodder,” conscripted by legal process: therefore without 
Tights or deserving of consideration. We were herded into rooms, 
kept waiting without any indication as to when we would be called, 
or how long our service was likely to run; roughly dismissed with a 
, Tude grunt, if we dared to ask “Is it safe to go off for an hour or 
two?” Indeed, we began to feel that we were the criminals, 
awaiting trial. 

But once in the court room, the atmosphere changed. We were 
no longer ‘‘ jury fodder,” but part of the English legal system; 
twelve citizens good and true. The judge particularly treated us 
with great respect and almost ostentatious kindness, making us feel 
that we were his equals; that indeed we and he were the only sane, 
normal people, in the whole place. We were the guardians of 
reason, common sense and everyday language—the fictional 
“ reasonable men ” beloved of the law—in a tangle of doubtful 
evidence, police jargon and far-fetched legalistic arguments. 

Indeed on one occasion, the Recorder of Manchester, interrupted 
a case for about a quarter of an hour, to address us on the iniquitous 
way in which his court was being used by the circuit judges, just 
because Manchester Corporation had done nothing yet to rebuild 
the Manchester Assize Courts which had been destroyed by bombing 
during the war. He appealed to us as good Manchester citizens and 
Tatepayers to see to it that action was taken to restore his premises 
to its proper use, that was of course, for his court. This Recorder 
was indeed a rather eccentric judge—I was going to add, and 
perhaps not representative, but I do think that is necessary. His 
name was Mr. Noel Goldie and his court was called, quite openly, 
by the police “ Goldie’s Follies.” 

When I sat in the jury box on my first case, I was impressed 
with the following. First, that Englishmen must have been of much 
smaller bulk when the jury box was first designed, for we were 
miserably cramped and had to sit bolt upright for long periods; 
perhaps it was an astute move to make us so uncomfortable 
that when we did retire to the jury room we would be so weary 
that we would make our decision quickly. Secondly, how difficult it 
was to keep track of the evidence without taking notes. But no 
paper and pencil were provided. Perhaps I ought to have spoken up 
and asked the judge if I could have some. The fact that I wanted 
to take notes may just be an occupational failing; but as I shall 
show later, this implicit reliance on the memory of the jury, 
especially when the case was a complicated mass of evidence depend- 
ing on an intricate web of times and locations, had important 
consequences for the way in which the jury arrived at its conclusions. 

Nobody really told the jury what it was supposed to do. True 
the judge in his summing-up talked to us at some length about 
the evidence and kept on emphasising “ matters of law are for me; 
matters of fact are for you.” But I do not think that most of the 
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jurymen understood what this meant—or if they did, they took 
little notice of it. At no stage did any judge state clearly and 
boldly ‘‘ This court is concerned with (a) whether the man is 
guilty, (b) what the punishment should be; (b) is not your concern 
at all, but is for me to decide within the limits of the law; (a) you 
and I have to decide together—for I have to make clear to you what 
the law is, and you must then decide in the light of the evidence 
whether you think this man did what he is accused of.” No doubt 
plain language of this kind is out of place m a court of law, because 
my phraseology would be ambiguous and uncertain in its meaning. 
to lawyers. Legal language may be certain, but it is over ‘the 
heads of the jury, and tends therefore to be very largely ignored. 
Similarly I think that expressions such as ‘‘ reasonable doubt,” 
“ reasonable man,” ‘‘ reasonable case,” terminology beloved of 
the legal theorist, have little meaning for the juror when he meets 
them for the first time. Perhaps when one has done a week or two’s 
jury service one begins to learn, but by then although one has ` 
learned from experience one can no longer benefit by it. 

No one told us how we should proceed when we went into the 
jury room to consider our verdict. For example, that we should 
elect a foreman. On my first case when we went into the jury room, 
we stood around, looking at each other rather sheepishly, not know- 
ing where to start. One amongst us then volunteered: “ I know all 
about this, I have been on a jury before. We have to elect a fore- 
man. Since I know all about it, perhaps you would like me to be 
foreman.” We all murmured our assent. 

You will gather from all this that we all felt m very strange 
circumstances, not knowing quite what was expected of us or how 
to proceed. All this could have been avoided if the panel that had 
been called had been addressed at the outset by, say, the clerk of 
the court, for a quarter of an hour, explaining to us the procedure 
of the court, our role im it, and the way in which we were required 
to fill that role. But a little instruction of this kind would no doubt 
be thought by the lawyers to be tampering with the open-mindedness 
of the jury. 

All this is preliminary, for the substance of my lecture is 
concerned with how we arrived at our verdict in the cases we dealt 
with. My main conclusion, which I can state at the outset, is that 
you could never tell what bit of evidence would influence the jury, 
and that frequently they were influenced in arriving at their verdict, 
not merely by whether they thought the accused was guilty but 
also whether he should be punished. If they thought there 
were special circumstances, even if they thought the accused guilty, 
they were likely to find him not guilty to make sure he was not 
punished. As the police sergeant, with whom, as I indicated earlier, 
I had struck up a talking relationship, said to me, ‘I have been 
serving in this court for nigh on twenty-five years. I have listened 
to hundreds of cases. At first I used to try to assess in advance in 
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each case whether the jury would bring in a verdict of guilty or 
not guilty. But having experienced some of the craziest decisions 
imaginable, I have given it up. It isa complete waste of time to 
try and guess what the jury will do. You might as well toss a 
coin.” 

The first case I would like to deal with, which I call “€ The Case 
of the Officious Bureaucrat’? concerned a man who was being 
prosecuted for re-selling used national insurance stamps. The accusa- 
tion was that the man had got hold of some national insurance cards, 
steamed off the stamps, rubbed off the cancelling dates, and had 
used them again, thus avoiding paying the national insurance 
contribution and defrauding the Insurance Fund. The main 
evidence came from a Ministry of National Insurance expert, who 
told us of tests he had done on the gum which had been used to 
stick on the stamps, and the small bits of fibre that were still 
attached to the stamps. The first demonstrated that two kinds of 
gum had been used, one of which was not the kind used on the 
reverse side of the stamps as issued; the second that there were some 
bits of fibre adhering to the stamps, lifferent in texture from those 
of the current card, and clearly giving evidence of some previous 
adhesion. . 

Then came evidence from a Ministry of National Insurance 
official, about how the cards were handled in the Ministry of 
National Insurance. This was to get clear a small technical point 
on other evidence which was brought to show the stage at which 
the employer had the opportunity to purloin old cards. The official, 
who seemed to me to be quite a junior one, gave his evidence clearly, 
but somewhat disdainfully, cryptically and officiously—or so it 
seemed to me—in answer to questions by prosecuting counsel. He 
was almost the prototype of the petty bureaucrat. Defence counsel 
was apparently quick to realise this. He started his cross-examina- 
tion in a slow, drooling manner, purposely I think, wanting the 
official to think that he, counsel, was a fool, and just did not have 
the least glimmering of understanding of how an efficient office 
organisation—like that of the Ministry of National Insurance—was 
run. As these rather admittedly stupid questions went on, you 
could almost sense that the civil servant was losing his temper, and 
at one stage he replied to one of counsel’s questions “ that is irrele- 
vant.” Counsel now changed his mien completely; from an 
apparently silly, rather sleepy, inefficient cToss-examiner, he became 
alive and as sharp as a hawk. He riled the witness who, getting 
angrier and angrier, got to the point of making the fatal reply, 
“* That is a silly question.” You can imagine what happened then; 
the judge intervened, admonished the witness and told him to 
answer and not to comment on the questions, which the witnesa 
did from then on, but in an obviously sulky and surly manner. 
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In his summing up the judge concentrated on the evidence of 
the technical expert, pointing, out that it had not been serioualy 
challenged, and that the defence had no explanation for it. He 
hardly mentioned the officious clerk’s evidence since this was on 
quite a minor point. And he pointed out to us that the onus was 
on the prosecution to prove guilt. 

The point of all this is its influence on the jury. When we 
retired to the jury room—the jurymen turned to each other saying: 
“ Did you hear that little pipsqueak of a civil servant ”; “‘ These 
petty bureaucrats, they need to be taught a lesson”; “I would 
not like to have to work for him.” When the self-appointed fore- 
man asked for our views on the case, I said that the technical 
evidence seemed to me to show conclusively that the stamps had 
been re-used, that this was not rebutted by the defence, and that 
the accused had given no explanation whatsoever except just flatly 
to deny having used ald stamps. This seemed to me conclusively 
to point towards his guilt. The others disregarded this altogether 
and just said one after another: ‘‘ But look at that tinpot 
dictator ’’; ‘“ these officials ”; ‘‘ it might happen to us any day ”; 
“I’m not going to find him guilty”; ‘‘let’s teach these civil 
servants a lesson.” So they all argued for ‘‘ Not guilty.” I argued 
with them for about twenty minutes that they were not directing 
themselves to the evidence; I called attention to the judge’s sum- 
ming-up and argued that the officiousness of the civil servant was 
really quite irrelevant. But it was no use; this was what impressed 
them, and they were determined to do the official world one in the 
eye. I gave way and we returned a verdict of “ Not Guilty.” 

The second case, which I call ‘“‘ The Case of the Unidentified 
Intruder,” was concerned with a man accused of “ breaking and 
entering ” a domestic household. The evidence can be summarised 
briefly. First, a married woman, who explained that she went out 
to work daily during the week coming home at around 5.80. She 
usually locked the doors and thought she had done so on the particu- 
lar day in question. When she came home she found the back door 
open, she heard a noise upstairs, and then a man rushed down the 
stairs passed her out of the back door. She was so upset and the 
man dashed by so quickly that she did not see his face and could 
not identify him. The next witness was a finger-print expert, who 
explained that he had examined various finger-prints in the house 
and that they were identical with those of the accused. He explained 
that to be sure of a finger-print identity one had to be able to ° 
point, I think it was, to eight characteristics, and that in this case 
he could identify fourteen, so that he had no doubt whatsoever that 
the finger-prints were those of the accused. : 

The accused just flatly denied being in the house, and it w 
his counsel, in cross-examining the housewife, who had elicited the 
information that she had not really seen the intruder’s face. In 
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summing-up the judge drew special attention to the evidence of 
the finger-print expert, pointing out the significance of the certainty 
given by the number of identical characteristics he had found, and 
indicating that in view of this the fact that the woman was not 
able to identify the intruder did not really matter. 

At this stage the jury withdrew. I ought to point out that this 
was not a case where I was a member of the jury, but I discussed 
it at some length with the foreman of the jury afterwards. After 
about half an hour the foreman of the jury reported that they were 
in disagreement and unable to reach a verdict. The judge, it 
seemed to me, was rather surprised by this, told them to go back 
again and try a little harder. Another three-quarters of an hour 
passed and the jury reported again inability to agree on a verdict. 
On this occasion the judge asked counsel for the prosecution what 
he had to say. As I understand it, he could have asked for a 
retrial with another jury. His reply was to throw his papers on 
his desk and his hands up in the air in desperation, indicating that 
the Crown would not wish to pursue the matter further. And so 
the accused was released. 

When I asked the foreman why the jury could not agree when 
the finger-print evidence was so conclusive, he said that about half 
the jury were sceptical of so-called “ scientific ” evidence, and were 
not prepared to find the man guilty since he had not been seen and 
identified by the housewife. “But” I exclaimed, “ finger-print 
evidence is in any case more conclusive than someone’s memory of 
a face, which can often be so misleading.” He then told me that 
he was one of those who were suspicious of finger-print evidence. 
I argued with him, but after a few moments it became clear to me 
that we were really not in communication with each other and I 
gave up. 

The attitude of juries to the evidence of expert witnesses called 
by the Crown was in general one of suspicion. As many of them 
said to me, ‘‘ That’s what they are paid for; they are sure to give 
evidence against the accused.” It was on this kind of view that 
they tended on the whole to dismiss the evidence of the police 
surgeon, in cases of people prosecuted for being in charge of 
a motor-vehicle while under the influence of alcohol. They persisted 
in the view that since the police surgeon was a Crown, or as they 
put it, a police witness, and was paid, he was bound to say that 
the accused was drunk, and, therefore, no reliance could be placed 
on his evidence. While I had to admit that the police surgeon 
always gave evidence that the accused was drunk—if he had not 
found him drunk the case would not have been brought—I had 
no success in persuading fellow jurors that it did not follow from 
this that his evidence should be dismissed. 

The third case, which I call “ The Case of the Aged Opera 
Lover,” was concerned with a man prosecuted for being drunk in 
, charge of a car. The police gave evidence that late at night they 
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observed him driving in a swerving manner, and that when they 
stopped bim and opened the car-door, he sat there singing at the 
top of his voice. They asked him to get out of the car which he 
did, but could then hardly stand upright. At the police station, 
where they took him, hé was examined by the police surgeon, who 
gave evidence that in his view the man was quite unfit to drive. 
The man’s own doctor then gave evidence that when he examined 
the accused (true, about an hour later), in his view he was quite 
fit to drive. The accused himself gave evidence that he was a great 
lover of light opera, and that he frequently sang; on the particular 
occasion in question he was singing something from Gilbert and 
Sullivan. He admitted that it might seem odd to be singing in his 
car so loudly, but that the reason was simply that he was bursting 
with joy of life. He seemed to be quite an elderly man; his 
defending counsel gave his age as seventy-two. One of the most 
significant things in this case was the way in which defending 
counsel managed to get the witness to slip out two points in his 
evidence, although they were quite irrelevant to the charge, and as 
I understand it ought not to have been mentioned (and so the 
judge said in his samming-up). First, that in his business the man 
depended on being able to drive a car, and that if his driving 
licence were taken away from him he would be ruined; secondly, 
that he had been driving for thirty years and had never been in 
trouble before. 

The case was absolutely clear, and after a short time the jury 
brought in a verdict of guilty. The judge then said ‘‘ I now have 
no option under the law but to suspend your driving licence for 
twelve months (I think it was twelve), but you may apply after 
a certain time for it to be restored.” I noticed that one of the 
lady members of the jury tried to rise as if she wished to say same- 
thing, and she was pulled down to her seat by the man whom I 
later discovered was the foreman. You see this was another case 
on which I was not a juryman but observed the proceedings at the 
back of the court, and discussed the case with some of the jurymen 
afterwards. When I did so in this case I asked what was the- 
explanation of the smothered incident in the jury box. The jury- 
man I spoke to explained that when the jury discussed the case 
they were all agreed that the man had obviously been drunk. But 
the two women members of the jury had said ‘ It’s a pity: for the 
poor old man; it is the. first time he has been in trouble, and he 
will be ruined if he cannot use his car in his business; let us be 
merciful and find him not guilty.” The others protested, saying 
that it was for the jury merely to decide whether the accused was 
guilty or not. If they were clear on that they must bring in a 
verdict accordingly. The punishment was for the judge, who would 
no doubt be sympathetic and probably only impose a small fme. 
¢ All right,” said the two women jurors, ‘‘ on the clear under- 
standing that the judge will only fine him and not take away his 
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licence we will agrée to a verdict of guilty.” But none of the 
Jurors apparently knew that for an offence of that kind the judge 
had no option, as indeed he explained, but to suspend the man’s 
licence. When he was delivering sentence to that effect, one of the 
women jurors apparently wanted to protest that she had been misled 
and wished no longer to find the accused guilty. She had to be 
restrained by the foreman; this accounts for the smothered incident 
which I referred to earlier. 

My last case—here I did serve on the jury myself—I call “ The 
Case of the Unrepresented Defendant °—was a man who was 
accused of stealing a portable second-hand wireless set from a pawn- 
broker’s shop that had been broken into. One of the important - 
- features of this case was that the defendant, notwithstanding advice 
from the judge, refused to be legally represented and insisted on 
conducting his own defence. The details of the case were very 
complicated, for they involved evidence about the time at which 
the shop had probably been broken into; identification of the wire- 
less set by the man who had pawned it to the shop, as the same 
as the one found in the defendant’s possession. There was argument 
by the Crown, notwithstanding evidence brought by the defendant 
from friends as to where he had been at various times on that day, 
that he could have been in the neighbourhood of the pawn-broker’s 
shop at the crucial time. The defendant pleaded that he had 
bought the wireless-set in a pub for three pounds from a stranger 
whom he did not know and whom he could not now:get hold of to 
bring forward as a witness. I must admit that I do not now 
remember in detail all the evidence; but I do recall that it was 
long and complicated, involving a whole series of arguments about 
times. I also recall that when the judge came to sum up I found 
it impossible to follow or remember the crucial points because, as 
I mentioned right at the beginning, we were not in a position to 
take notes. Towards the end of the evidence the judge said to the 
defendant, ‘‘ Are you quite sure that you have asked all the wit- 
nesses all the questions that you wish to, and that you have called 
all the witnesses you wish to call? ” At this late stage the accused 
murmered ‘‘ there are two witnesses who could conclusively support 
my evidence that I was not at the shop at the relevant time, but it 
is no use trying to call them.” The judge persisted in explaining 
to the defendant that if he wanted to call witnesses they would be 
called. The defendant then made what seemed to me to be the 
mistake of saying “‘ It is no use because they are in Strangeways 
Gaol.” But the case was adjourned and the witnesses were called. 
Out of the questions that he asked there emerged incidentally the 
fact that the defendant and these witnesses had been in jail together 
several times, and from that moment onwards he was clearly 
regarded as a criminal type by the jury. 
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The judge summed up the complicated evidence about times and 
places and told us to ignore the fact that had emerged in the 
evidence that the defendant had already been in jail for previous 
offences. When it came to the jury room discussion we were pretty 
well at sea; for not having taken any notes, none of us could reliably 
remember the detailed evidence about times and places. We concen- 
trated on two issues; the plausibility of the accused’s evidence that 
he had bought the wireless set for £8 in a pub, and his criminal 
record. On the first we asked each other ‘ Do people really buy 
and sell wireless sets in a pub? ” None of us went to working-class 
pubs—here the class composition of the jury was important—and _ 
we just did not ktiow whether transactions of this kind were likely 
to take place there. But we thought, and I repeat thought, that it 
was most unlikely. Secondly, most of the jurymen were influenced 
by the criminal record of the accused’s friends and of the accused 
himself. And so, I repeat with practically no consideration of the 
evidence, we found the man guilty. Perhaps no injustice was done. 
Certainly when the list of his previous convictions was read out 
before the judge pronounced sentence, it took quite a long time to 
get through. . 

This completes my cases, and the story I have to tell of serving 
as a juryman in Britain. Do I draw any conclusions? Perhaps I 
ought not to; except one which I will venture with some assurance. 
That if the jury is to remain part of the English legal system, it is” 
just as well that its proceedings should remain secret, and that it 
should only be on very rare and special occasions like this that 
jurymen should discuss their experience. 

Ery Devons.* 


+ M.A.; Professor of Economics in the University of London. 


STATUTES 


CRDONAL Hivipence Act, 1965 


Tue threatened statutory reversal of the Burmah Oil case! and 
Rookes v. Barnard? gave rise to much wailing and gnashing of 
teeth; nothing of the sort is likely to follow upon the reversal by 
the Criminal Evidence Act, 1965, of Myers v. Director of Public 
Prosecutions.* In that case the House of Lords held that the 
reception of manufacturers’ records compiled on information sup- 
plied by workmen as evidence of the numbers on cylinder blocks 
put into cars infringed the rule against hearsay, and the majority 
of the House held that the records were not admissible by way of 
exception to the hearsay rule. 

In words substantially borrowed from the Evidence Act, 1988, 
which only applies to civil proceedings, section 1 (1) of the new Act 
provides that 

“ In any criminal proceedings where direct oral evidence of a 
fact would be admissible, any statement contained in a docu- 
ment and tending to establish that fact shall, on production of 
the document, be admissible as evidence of that fact if—(a) 
the document is, or forms part of, a record relating to any trade 
or business and compiled, in the course of that e or business, 
from information supplied (whether directly or Bea A by 
persons who have, or may reasonably be supposed to have, 
personal knowledge of the matters dealt with in the information 
they supply; and (b) the person who supplied the information 
recorded in the statement in question is dead, or beyond the 
seas, or unfit by reason of his bodily or mental condition to 
attend as a witness, or cannot with reasonable diligence be 
identified or found, or cannot reasonably be expected ving. 
to the time which has elapsed since he supplied the 
ormation and to all the circumstances) to haye any recollec- 
tion of the matters dealt with in the information he supplied.” 


This means that not only will records such as those with which 
Myers’ case itself was concerned be admissible as evidence of the 
truth of their contents, but also that the rule against hearsay will 
cease to obstruct justice in many other criminal cases. A company’s 
accounts will, for instance, be admissible under the Act as evidence 
of the financial transactions which they record. The scope of the 
Act is, however, severely limited by the fact that it is confined to 
records relating to a trade or business. English lawyers will still 
have to admit that a car’s logbook is not admissible evidence of 
s fie] a wa 1281; [1064] 2 All E.R. 848. i 
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the engine number‘ and that, in criminal cases, statements ina 
soldier’s regimental records cannot be received as evidence that he 
was abroad.” Moreover, it is unlikely that we have heard the last 
of the technicalities surrounding the admissibility of a doctor’s 
notes or a hospital’s records as evidence of the truth of their con- 
tents. Even if the doctor is dead, his notes will not necessarily be 
admissible as statements made in the course of duty; but, if he had 
a partner, the notes might be admissible under this head.° Is a 
medical partnership a ‘“‘ business’? within the meaning of the 
Criminal Evidence Act, 1965? According to section 1 (4) of the 
Act “ business ” includes any public transport, public utility or 
similar undertaking carried on by a local authority and the activities 
of the post office. Even in a measure which could only be intended 
to serve as a palliative, it would surely have been possible to be a 
little more illuminating, or at least to have included records compiled 
in the course of certain professional activities. 

The Act of 1965 can only have been intended to be a palliative 
because the whole law of evidence is under review by the Criminal 
Law Revision Committee and the Law Reform Committee. Any- 
thing m the nature of a comprehensive attempt to deal with the 
rule against hearsay would therefore have been out of the question. 
It is to be hoped, however, that such an attempt will not be long 
deferred and, when the time for making it comes, one possible 
course will be to extend and bring up to date the provisions of the 
Evidence Act 1988. If this course is adopted, the Criminal Evidence 
Act, 1965, may give useful guidance on at least five points. 

In the first place, it has been found possible to dispense with 
section 1 (8) of the Act of 1988 under which nothing ip section 1 
tenders admissible as evidence ‘‘ any statement made by a person 
interested at a time when proceedings were pending or anticipated 
involving a dispute as to any fact which the statement might tend 
to establish.” Under section 1 (8) of the Act of 1965, the question 
whether the person supplying the information, or any person con- 
cerned with making or keeping the record containing the statement, 
had any incentive to conceal or misrepresent the facts is expresaly 
made to affect weight as opposed to admissibility. 

Secondly, the Act of 1965 reflects modern business methods in a 
far more satisfactory way than the Act of 1988. Under section 1 
(1) (i) (b) of that Act, in cases in which the maker of the statement 
has not got personal knowledge of the matters dealt with therein, 
the document containmg the statement must, in order to be 
admissible, form ‘‘ part of a record purporting to be a continuous 
record,” and the statement must have been made ‘‘ in the perform- 
ance of a duty to record information supplied . . . to a person who 
had, or might reasonably be supposed to have, personal knowledge 

« R. Y. Sealby [1965] 1 All E.R. TOL 
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of ” the matters dealt with by the statement. The requirement 

‘that the record should be continuous is a curious restriction due, 
presumably, to the fact that the evidence is more difficult to manu- 
facture if the statement must form part of a continuous record; the 
Act of 1965 dispenses with it altogether. The Act also makes allow- 
ance for the mdirect supply of mformation. One employee may 
give information relating to the business in which he is employed 
to a co-employee who, in his turn, may pass it on to a third 
employee charged with the keeping of certain records of the business. 
The record is admissible under the Act of 1965, but inadmissible 
under the Act of 1988 which makes no allowance for a chain of 
informants. 

A third respect m which the 1965 Act is more liberal than the 
Act of 1988 is in the absence of strict requirements concerning 
the authentication of documents before they can be received under 
the statute. All that is required is the production of a document 
recording business information supplied in the course of business 
by persons with personal knowledge of the matters dealt with in the 
information. There is no obligation to produce the original, a 
condition of admissibility from which the only exception under the 
Act of 1988 is proof that compliance with it would cause undue 
delay or expense.’ There is also no equivalent to section 1 (4) of 
the Act of 1988 according to which a document shall not be deemed 
to have been made by a person “ unless the document or the 
material part thereof was written, made or produced by him with 
his own hand, or was signed or initialled by him or otherwise recog- 
nised by him in writing as one for the accuracy of which he is 
responsible.”? 

Fourthly, the categories of ‘“ document ” are probably broader 
in the later enactment. Under the Evidence Act, 1088, ‘€ docu- 
ment ” includes ‘* books, maps, plans, drawings and photographs.” 
Under the Act of 1965, ‘‘ document ” includes “ any device by ~ 
means of which information is recorded or stored.” A tape- 
recording is a document within the meaning of the Act of 1965; it 
would be a doubtful candidate for inclusion in the Act of 1988. 

Lastly, there is no equivalent in the Act of 1988 to the provision 
in the Act of 1965 that the document may be received when the 
person who supplied the information cannot reasonably be expected 
to have any recollection of the matters dealt with therein. The 
person in question might be readily available as a witness with 
the result that he would not be covered by the Act of 1988. 

It would be all too easy to conjure up hypothetical examples 
to illustrate the anomalous effects of the above distinctions. A` 
certain amount of discrepancy between the rules of evidence in civil 
and criminal cases may be inevitable; but each of the five points 
T 
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which have just been mentioned indicate situations in which, witb- 
out any possible rational justification, statements are admissible 
evidence of the facts stated in criminal, but not in civil, cases. 
Nonetheless, those who, like the writer, are convinced that a hun- 
dredth of a loaf is better than no loaf at all, will welcome the 
Criminal Evidence Act, 1965, as something which increases, how- 
‘ever slightly and illogically, the area of admissibility of reliable 
hearsay evidence. j 
RourrrT Cross. — 


War DAMAGE ‘Act, 1965 


Srxpom can a statute of any length have led to such controversy 
as attended the passing of this Act of two sections. When last 
did a Lord Chief Justice of England express himself as forcefully 
as Lord Parker who felt ‘‘ I should not be able to hold up my head 
again were I not to come here and remonstrate as strongly as 
possible against this Bill? ” 1 The Act is of interest not merely for 
the change it effects in the law but also for the controversies it 
provoked concerning the Rule of Law and retrospective legislation 
and the place of the House of Lords in the present Constitution. 
Section 1 of the Act takes away the common law right to compen- 
sation for “ denial damage ’? which had been established to exist 
by the House of Lords in Burmah Oi Co. v. Lord Advocate. The 
Act applies to property within or outside the United Kingdom. It 
speaks of “ damage or destruction ’’ of property.. Does the common 
law right survive when there is a taking without destruction and 
no statutory provision covers the case—a distinction which has been 
much canvassed in the United States in the light of the wording 
of the Fifth Amendment ?* The section extends to “ acts lawfully 
done by, or on the authority of, the Crown.” Does the latter 
phrase provide an alternative to “ by ” or to “ lawfully done by? ” 
This problem was raised on the Second Reading by Mr. Thorpe ‘ 
who suggested the Act might extend to a person injured by an 
unlawful act done “‘ on the authority of the Crown.” The Govern- 
ment spokesman, Mr. MacDermot assured the House that the Bill 
applied only to lawful acts "—a view which it is hoped the courts 
will follow should the matter ever come before them. The position 
of “ lawfully ” before ‘ done ”? seems to preclude the acceptance 
of Mr. Thorpe’s argument; only if it followed “ done ” could, gram- 
matically, the sentence be made to refer to two classes of acts—those 
done lawfully by and those done on the authority of. To come 


1 H.L. Deb., Vol. 884, ool. 776. 

2 oe 2 W.L.B. 1981; pals All E.R. 848. Noted (1064) 27 M.L.B. 709; 
toed Camb.L.J. 180; (1965) 14 I.0.L.Q. 1000. 

3 4.9., U.S. v. Caltes (Phlippines) 844 U.S. 149 (1052); 97 L.Ed. 157. 

4 FLO. Deb., Vol. 708, col. 1154. 

5 Ibid. 
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within the Act the destruction or taking must be “ during or in 
contemplation of the outbreak of a war in which the Sovereign was, 
or is, engaged.” No definition is given of “ war ” which inevitably 
raises questions as to destruction during, e.g., armed action on 
behalf of the United Nations,’ or of ‘‘ in contemplation of,” a vague 
phrase not, however, unknown in statutes. Finally the section 
applies even where property was destroyed or damaged before the 
date of the passing of the Act—June 2, 1965." 

Apart from the doubts raised above the main criticism of the 
provisions so far discussed is that they take away a common law 
right to compensation without providing a statutory alternative. 
However, this criticism was overshadowed in both Houses and out- 
side by the question of the Act’s retrospective operation, and more 
especially of the fact that subsection (2) of section 1 provided that 
“ where any proceedings to recover at common law compensation 
in respect of such damage or destruction have been instituted 
before the passing of this Act, the court shall on the application of 
any party, forthwith set aside or dismiss the proceedings, subject 
only to the determination of any question arismg as to costa or 
expenses.” The Bulletin of the International Commission of Jurists 
stated that “ Retrospective legislation is generally accepted as being 
contrary to the principles of the Rule of Law, and when proposed 
legislation is intended in addition to deprive a litigant of the fruits 
of an action in which he has succeeded before the highest courts 
in the land it is to be doubly condemned.” * Lord Devlin wrote of 
“ the fundamental principle that the Crown and its subjects are 
equal before the law and that once issue is joined, they are both 
bound by the decision of the judge . . . what it [the Crown] is doing 
is to institute Parliament as a supra-final court of appeal (to which 
alone it has access) which will decide the case on the merits and 
not according to law and which will take its views on the merits 
from the Crown itself.” ° These comments sum up the views of the 
critics of the Bill expressed in both Houses, most strongly perhaps 
by Lord McNair. The Government plea was not one of “ not 
guilty ” but “ this sort of thing often happens ’’—a plea supported 
by reference to several earlier retrospective Acts.1° Secondly it was 
argued that the Oil Company had not obtained a judgment in its 


* See for full reference to literature and decisions of municipal courts, D. W. 
Bowett, United Nations Poross, 1964, p. 58 et seq. 

1 My colleague, Mr. Tiley, ests a further intriguing possibility, that the 
principle of compansatien for loss oaused by a ioil sch of the pretties 
may not be limited to destruction of property but cover other acts of the 


ys. 1. 

8 (April 1965) No. 28, p. 48. 

° The Observer, May 16, 1065. 

10 e.g., Indemnity Act, 1020; War Charges (Validity) Act, 1925; Wireless 
Telegraphy (Validation of Charges) Act, 1984; Chariteble Trusts (Validation) 
Act, ; Finance Act, 1960, s. 39. 
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favour but merely a ruling on a preliminary point of law." ‘Thirdly, 
and most convincingly, that the objection to retrospective legislation 
is that it changes “‘ the character of past transactions carried on 
upon the faith of the then existing law ” (Phillips v. Eyre), but the 
company had not acted in the belief that it would recetve compensa- 
tion but out of obedience to Government instructions; on this 
argument Lord Simonds entered the lists against Lord Devlin.¥ 
The Act remains, in the writer’s view, hard to square with the 
traditional concept of the Rule of Law. 

Finally the passage of the Act clarified the view the Upper House 
has of its role in the present Constitution. When the Bill returned 
to the House of Lords after the Commons had rejected the Lords’ 
amendment the Marquis of Salisbury successfully urged the House 
not to insist on its amendment. Two conditions must be satisfied, 
he asserted, before the Lords did battle with the Commons, the 
question involved must be of such importance as to justify raising 
a constitutional crisis and secondly must be readily understandable 
to the public and one on which the Lords might expect popular 
support. The Bill failed to satisty either conditions.** But is it not 
arguable that as the Parliament Act, 1949, gives the Lords a veto 
for one year their Lordships may quite properly delay a Bill for 
that period? 14 More recent happenings suggest that still further 
light may be thrown on these matters in the forthcoming months. 


Paul Jackson. 


11 An ent supported by references to D hus v. Stevenson and the fact, 
gccordiig to Viane Dilharne . Deb., Vol. 584, col. 758) that ultimatel 
it was found there never was a snail in the ale—but see (1957) 20 M.L.B. 
Iš is not clear whether the noble and learned Viscount doubted whether the 
company had ever had installations in Burma. 

12 The Tymes, May 26, 1966. 

18 H.L. Deb., Vol. 502, col. 785; and see G. W. Keston, The Times, May 26, 


1065. 
14 Bee the of Lord Oonesford—H.L. Deb., Vol. 592, col. 767—who voted 
with the t, however, for other reasons. 
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Report OF THE DEPARTMENTAL COMMITTEE ON JURY SERVICE 


Tue Report of Lord Morris of Borth-y-Gest’s Committee on Jury 
Service ' sticks predictably to its restricted terms of reference: “‘ to 
inquire into the law and practice in England and Wales regarding 
qualifications for, exemptions from, and conditions of jury service, 
and related matters.” The jury is too frequently the subject of 
national genuflexion to invite public inquiry or responsible investi- 
gation of the whole institution, except under some extraordinary 
pressure.” The Committee show an awareness of wider problems,’ 
but their recommendations scarcely touch such questions as the un- 
animity rule, the sixe of the jury, the division of functions between 
Judge and jury, the kinds of trial in which it is used, and alternative 
tribunals which might replace it.t They take it that the jury will 
continue its present functions in the criminal courts* and in conse- 
quence do not spend much time debating the values thought to be 
enshrined in the system, although qualification for service is an issue 
fundamental to it. They are content to accept that trial by one’s 
peers today requires that a jury should be a representative cross- 
section of the community, containing members without special skills 
or experience, who are physically and mentally able to participate 
2 Thare hed been fairi d tions f 
2 There i to œnsi ih i j 
service on casneanive: aad Secretarios for o eb er nk Mr. Brooks 
announced the setting of the Morris Committee in November 1962 (its 
public in May 1963): in i , the Nationa! Council 
of Women showed continuing concern about the exclusionary effect of the 
property ualification on women, and two private members (Mrs. Judith Hart 
Sir Barnesi Janner) promoted Bills to alter it in 1969. In eddition, at 
the Old Beiley in November 1061, i jaor of low intellectual capacity approached 
a witness in the trial, and Elwes J.’s censure of him was canse of some 
publio disquiet about selection of jurors. 
a... We would not wish to prejudice any future inquiry into the merits 
of the jury system as to which we realise that there is room for divergent 
views '’: para. 14. 


; 
l 
; 


D pecifically refer to arguments in favour of some form of 
majority verdict as worthy of future conmderation (paras. 856-858); they 


(already all -put datina) . 840-942), and. they y: zeleat the EAR 
suggestion that some form ial jury shoul introduced for complica: 
criminal tri "Brat ia the 
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inquests ne a jury should be drastically reduced, and some estions 
co w their recommendations concerning triel juries might apply to 
Coroners’ juries: Appendix IT. 

6 Para. 1 
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in the trial and have lived sufficiently long m the community to have 
the ability to assess the credibility of witnesses and conformity to 
communal standards." 


Qualifications 

The first part of the Report deals with the classes of person liable 
for service. The most basic recommendation is that qualification for 
jury service should be “‘ citizenship as evidenced by inclusion in the 
electoral register as a parliamentary elector.” * There is today no 
tenable justification for the exclusionary property qualifications ° 
and the Committee accept as an alternate basis the recommendation 
put before them repeatedly in evidence that the right to serve on a 
jury be equated with the right to vote. The Committee reject 
suggestions that juries should be drawn from some more limited 
group in the community: for example, all persons residmg m 
dwellings of a higher rateable value than at present, or all house- 
holders and their spouses, or members of a voluntary panel who were 
found to have the “‘right qualities.” 1° They consider that no 
attempt should be made to obtain specially qualified jurors for long 
and difficult cases, particularly those involving complicated commer- 
cial documents. Their evidence of the ability of ordmary jurors 
to deal with such matters (the opinions of some witnesses) is 
scarcely enough to dispel the serious doubts which may be enter- 
‘tained on the matter. Nor are they prepared to countenance any 
limitations based on education, intelligence or literacy apart from 
the basic ability to read, write, speak and understand English 
without difficulty. They consider different methods used in the 
United States to test powers of comprehension and literacy by means 
of answering questionnaires and oral examination by a court officer, 
but find them wanting in practicability.4 

However, the Committee impose two limiting conditions on their 
general qualification rule: one relating to age, the other to residence 
in the United Kingdom. They recommend that there be an upper _ 
age limit of sixty-five (five years above its present level). It is 
considered not desirable to raise it further because jury service 
involves a strain on eyesight, hearing and general concentration 


1 Para. 82. 

3 Para. 61. 

? Led down by the Juries Act, 1825, s. 1. A person is qualified as a j if 
he owns ld of an annual value of £10 or more, or leasehold for yoars 


or more of an annual value of £30 or more; or if he is a householder reaidm 
in property of an annual value of £20 or more (£30 in London or Middl 
or in a house contaming not leas than 15 windows. In 1825 this was wider in 
scope than the franchise, but only until 1882. 

10 Paras. 58-59. 

poker Oot 7 diy Mad paragTanh 12 potaa iia rei raat pases ol el i 

‘jurors who appear ene ee hem: Against this must be 
set the practice whereby clerks arrange for such qualified persons to be on juries 
for difficult cases: para. &12. . 

12 Paras. 76-80. 
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which it is not reasonable to ask of elderly people. Judges and 
magistrates retire at a higher age, but apparently their long experi- 
ence renders them not a parallel case. The Committoo rosist 
representations to raise the lower age limit above twenty-one, mainly 
on the ground that there is no sufficiently strong case for doing so. 
They draw some support from the argument that because a large 
proportion of those accused are young, they should be tried by 
young jurors, but neatly avoid relying too heavily on it: it is a 
notion capable of some remarkable extensions. 

Secondly, they recommend that a rule be introduced to exclude 
persons who have not since the age of sixteen been resident in the 
United Kingdom for a continuous period of at least five years. The 
purpose of this qualification is to exclude newly-arrived Common- 
wealth and Irish citizens.1® They are considered as a class not to 
be satisfactory jurors because of their lack of contact with the. 
English way of life; no attempt here to find out what proportion 
of accused persons are recently arrived Commonwealth and Irish 
citizens. 

In 1956, Lord Devlin succinctly described the English jury as 
“ predominantly male, middle-aged, middle-minded and middle- 
class.” 1° Even since then one part of that categorisation has 
noticeably changed: in 1955 it was estimated that there were some 
million and a half persons marked for jury service on electoral rolls, 
a figure which had remained fairly constant for some years. But 
in the last ten years rating revaluations have increased that number 
to seven and a half millions. Juries are no longer predominantly 
middle-class," though the property qualification still has the effect 
of excluding some householders: those whose dwellings still fall 
below the 1825 minima, and some of those who live in council houses 
or in parts of houses not separately rated.1® As to the other 
attributes referred to by Lord Devlin, the preponderance of the male 
and the middle-aged will disappear in favour of a typical jury which 
is half women and a quarter under thirty, once the Morris Commit- 
tee’s recommendation becomes law. Those who view the result with 
distaste can still indulge im the lucky dip of the peremptory 
challenge; the Committee were not prepared to preserve the security 
of tenure of women (who are the most likely group to be the cause 
of objection) by requiring that a person challenged should be 
replaced by someone of the same sex. Whether middle-mindedness 
13 Paras. 67-68. 


14 Paras. 69-75. 

18 Aliens of less than 10 years’ domicile are already excluded under the present 
law. 

16 Trial by Jury, p. 20. ` 

11 This called forth some gloom-laden evidence on deterioration in the quality of 
urors from witnesses who included the Commismoner of Police for the 
Metropolis and the Association of Ohia! Police Officers They were, however, a 
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remains a characteristic of juries in the face of such changes can be 
judged only by experiment. 
Eaclusions 

At present the only persons who are disqualified from jury service 
are aliens of less than ten years’ domicile and persons convicted of 
buggery and cognate offences. A much longer list of persons 
who occupy various offices and types of employment are exempted 
from service. The difference between exemption and disqualification 
is only one of name, since both only provide a ground for not having 
one’s name marked as a juror on the electoral roll, and both are 
a ground of challenge for cause. The present law is quite unsatis- 
factory and the Committee recommend its total repeal and replace- 
ment by a three-fold classification: 
i (i) Persons ineligible. Three different groups are included under 

this head: persons who by profession have, or have within the 
previous ten years had, a close connection with the administration 
of law and justice—the list of occupations is wide ranging (it 
includes traffic wardens and prison after-care workers 1°; persons 
who are physically or mentally handicapped: the deaf and the blind, 
and those who are receiving in-patient treatment for mental 
disorder and those at home who receive local authority services for 
sub-normality (the Committee recognise that there is a considerable 
problem here *°); and ministers of religion and members of religious 
communities ™ (it is bard to understand why they should be 
ineligible rather than excusable under the third head below). 

(ii) Persons disqualified by reason of criminal conviction. It is 
generally recognised that there should be some exclusion of persons 
who have been convicted of serious criminal offences and that the 
present rules are inadequate in this respect. Where and how to 
draw the excluding line is a difficult question and brought forth a 
wide variety of suggestions from witnesses. The Committee’s recom- 
mendation is satisfactorily moderate: persons should be disqualified 
who within the previous five years have been in custodial detention, 
having been convicted of an offence and sentenced to three months 
or more, or to an indeterminate sentence without the option of a 
fine. Whether a person falls into this category should be dis- 
covered by asking the person concerned and not by submitting 
prospective names to the police for scrutiny.” 

(ai) Persons ewcused. The Committee consider that the classes 
of persons entitled to be excused as of right should be limited as far 
as possible. They are prepared to find only two groups entitled: 
19 Paras. 108-117. 20 Paras. 192-128. 
71 Paras. 118-121. 

22 Paras. 190-148. 
23 A prospective juror would be required to declare relevant previous convictions 
in the questionnaire referred to below: infra, p. 581. There is an unofficial 


practice at present in some places whereb check summoning: officers’ 
panels of jurors; the Cammi recommen t it ceass: seo paras, 290-242. 
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those who perform a special duty to the state—members and officers 
of both Houses of Parliament, and members of the regular forces; 
and those whose occupation is concerned with the immediate relief 
of pam or suffering—this includes doctors, nurses, midwives, 
dentists, pharmaceutical chemists and vets. 

As well as this the Committee recommend that the present 
statutory powers of summoning officers to excuse persons from 
service in their discretion for ‘‘ good reason ” ** should continue 
and should be exercised generously.* They also consider that 
persons who have served at a court within the previous five years 
should be excused, and that judges should be given express statutory 
power to excuse for longer periods.** 


Summoning 

The Committee’s recommendations on qualifications imply a revolu- 
tion in summoning procedure. The fact that most electors would be 
qualified to serve removes the present necessity of marking jurors 
specifically on the electoral roll—a considerable saving in time and 
expense. However, a method has to be found by which to 
eliminate those ineligible, disqualified or excused, and the Committee 
suggest that it should take the form of a letter and questionnaire 
sent before the summons asking for information on these matters. 
The answers would then be used by summoning officers to make a 
list of those who should be summoned for service.” 

The Committee conducted a detailed investigation of methods 
currently used by summoning officers to select names from their 
lists, and they demonstrate what is commonly suspected, that there 
is considerable diversity of practices. They reach the same conclu- 
sion as that of the Mersey Committee on Juries in 1918 (on which no 
action was taken)—that a properly random selection throughout the 
relevant area should be made. They are encouraged to suggest 
that this should be done by computer by the fact not only that this 
is a common practice in the United States but also because one clerk 
of the peace in England already does so and finds the result * simple, 
efficient and economic.” ** The Committee find that the present 
division of summoning work between under sheriffs and clerks of the 
peace does not require alteration, despite an attempt by the former 
to oust the latter.” 


The Juror at Court 


The Committee display a welcome sympathy for the lot of the newly 
summoned juror, both in respect of the unhelpful new-recruit 


H Juries Act, 1922, s. 8. 25 Paras. 245-247. 
888-889 


28 Paras. 234-985. On the same principle they recommend that the ballot 
aed (Co na ok gi tho court to make up juries trom the panel abould be 
conducted on a properly random basis, should not be the subject of 


reconditioning 
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attitude with which he is sometimes treated, and physical discom- 
forts in and out of court. To help combat the first problem, they 
recommend that a standard pamphlet be issued with the sammons 
to serve containing information about the juror’s duties (to decide 
' questions of fact, to reach a verdict unanimously, to elect a foreman, 
to treat their deliberations as confidential,®® to inform the court 
if they have previous knowledge of parties or witnesses, etc.), and 
about the arrangements at the court (hours, refreshment facilities, 
where to report, etc.).*t They reproduce two documents of this 
nature already in use—one at Essex Quarter Sessions (brief, and 
recommended as a starting point), and the other in the United States 
Federal Courts (in some respects unnecessarily fulsome, but contain- 
ing an attempt to explain basic trial terminology, which might use- 
fully be emulated here).** The Committee hesitate to advise that the 
pamphlet should draw to the juror’s attention the desirability of 
taking notes (though better facilities should be provided for doing 
so) or of his asking questions; whether any direction on these 
matters is given should be left to the trial judge.* There undoubt- 
edly are trials in which jurors become hary about facts through 
having to rely entirely on memory, and in which they feel dissatisfied 
because they do not know how to ask questions. That the Commit- 
tee should think that there are pressures sufficiently strong arising 
from the general experience of jurors to prevent them being treated 
as fully able members of the court only emphasises the Tisks 
inherent in handing over serious responsibilities to such an untrained 
body. 

As for the accommodation, the Committee approve present Home 
Office recommendations to local authorities with respect to jury- 
boxes, -rooms and waiting facilities at newly-built courts, and also 
indicate in general terms that local authorities must do more to 
improve conditions in many existing courts.* 

On the question of paying jurors, the Committee are not in 
favour of a change of system from reimbursement of losses to remu- 
neration at a fixed rate. Instead they recommend that a new 
maximum of £8 10s. per day be introduced with additional discre- 
tionary powers in the court to increase this further after ten days 
service.*® It is hard to see why there should be any such ceiling: 
jury service should not impose a financial burden on any person. 
There should simply be a more careful check on claims above a 
certain amount. 

As a whole, and within the limits set for it, the Morris Commit- 
tee’a Report must be welcomed as informative, well-documented and 


30 The Committee accept the present position that urors should be instructed not 
to discuss events in the jury roam without shedding any light on the extent to 

. which proceedings for contempt is a sanction x 

41 Paras. 278-281. 

32 Appendices V and XIV. 

33 Paras. 262-288. 

H Paras. 200-807. 35 Paras. 900-206. 
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judicious. Its final paragraphs contain a plea for consolidation of 
legislation on jury service ** whose complexity is amply demonstra- 
ted in the course of the Report. It is to be hoped that such a 
consolidation may be part of a comprehensive statute giving effect 
to the Committee’s recommendations.?" 

W. R. Connisa. 


26 Paras. 959-360. 

>T The Government has endorsed the main recommendations of the Report and 
has announced that implementing legislation will be prepared and introduced 
as soon as practicable: The Times, August 6, 1968. 
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Tax ALTER Eao oF a COMPANY 


Tue basis upon which personal acts and omissions are to be 
ascribed to corporations is not infrequently obscure. It is trite 
learning that civil responsibility could in general be imposed 
respondeat superior. The courts were thereby absolved from solving 
the problem how an entity “. . . invisible, intangible and existing 
only in contemplation of law ” + could itself act wrongfully or 
negligently. Continental lawyers, lacking this easy solution, took 
refuge in metaphysical constructions of the nature of the corporate 
entity and its relationship to the humans who acted on its behalf. 
From the concepts so created, practical solutions, albeit couched m 
a language curious to the common lawyer, were formulated and 
applied. To the great Victorian, Lord Lindley, such concepts 
represented “. . . metaphysical subtleties, both needless and 
fallacious ” 3 and English lawyers were glad to concur.* 

Vicarious liability could not provide an adequate solution where 
personal fault alone sufficed to found liability. The most prominent 
of such provisions are found in sections 502 and 508 of the Merchant 
Shipping Act, 1804. Section 608, for example, provides that the 
owner of a ship shall not be liable to damages above a certain 
amount where, without his actual fault or privity, certam types 
of loss or damage are caused through the act or omission of any 
person in the navigation or management of the ship. If either of 
these sections were to apply to shipowners who happened to be 
limited companies, the actions of some person or persons had to be 
ascribed personally to the company.’ This step was taken in 
Lennards Carrying Company v. Asiatic Petroleum Co. Lid.* There 
the ambit of inquiry was largely conventional." A company is 
generally governed by its board of directors. It could in some cases 
be equally as fully represented by a managing director. The House 
of Lords really went no further than this in analysing the control 
structure of a limited company. In respect of the board’s actions or 
those of a managing director, the company, according to Lord 

1 Trustees of Dartmouth Colleges v. Woodward (1819) 4 Wheat 686 at p. 659, por 

Marshall OJ. 

2 Hallis, Corporate Personality, p. 156 ef seg. 

3 In Gitssens Life Assurance Company V. Brown [1904] A.O. 428 at p. 428. 

4 Bee Fifoot, Judge and Jurist in the Reign of Victoria, Chap. 8. 

o The development of corporate criminal liability really represents a judicial 
inversion of the problem. 

e 71915] A.C. 708. 

t The term ‘organ ” had been used in Gluckstein v. Barnes A.O. 240 
ai p. 257, per Lord Robertson, to describe a relationship not s y compre 
hended by the concepts of agency or trosteeshi See also Aulomaiio alf- 

Cleansing Filter S ¥ Onnerngham [1906] 2 Oh. M. 
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Haldane L.C. was liable not vicariously, but personally. These 
persons were, it was said, adopting counsel’s words, the alter ego 
of the company. The slight metaphysical overtone, employed solely 
by the Lord Chancellor, was intended to differentiate personal from 
vicarious liability. It has since been used to conjure up a pleasing 
image of the pulsating entity in action.’ 

The alter ego idea has been applied with varying degrees of 
fidelity in the fields of criminal law, taxation and merchant 
shipping. In the latter fields it has been restricted to persons 
occupying important managerial positions.* It has never been 
entirely clear who may be a corporate alter ego. The board of 
directors, acting as a board, was clearly comprehended.” The 
managing director, too, was said to occupy this position.+ Yet 
the analysis was not always consistent. There was a tendency to 
formulate solutions which would remove any discretionary element 
from the search. Essentially, a formal constitutionalism was advo- 
cated. The actions of those persons who, by the fundamental 
documents of the company were vested with its management and 
control could be said to be personal to the corporation. Even in 
the case of the managing director, this was not always convincing."* 
The impact of diffuse and complex corporate organisations upon 
so rigid a position had either to lead to modification or sterility. 

The decision of the Court of Appeal in The Lady Gwendolen thus 
Tepresents a very welcome development.® The plaintiff, Arthur 
Guinness Son & Co. (Dublin) Ltd. sought, under section 508 of the 
Merchant Shipping Act, 1894 (as amended), to limit their liability 
im respect of a collision in fog between their vessel, The Lady 
Gwendolen and another ship, the Freshfield. In 1958 Guinness 
ships were fitted with radar. The captain had no previous experience 


3 Per Denning L.J. (as he was) in H. L. Bolton (Hnginsering) Oo. Ltd. v. 
T. J. Graham d Sons Ltd. ig. aoh T Q.B. 159 at p. 172. 


e a A bani pre nomity [1961] 2 Lloyd's . 117, and see 
Farnsworth, Residence and Domicile of Corporations, p. et seg. 


Pre tap ade ali 

11 Note 6 above,’ where, however, Lord Dunedin expresses this conclusion with 
some caution. See, also, Pennington, Prinotples of Oompany Law, p. 39, with 
respect to Table A companies. 

13 Gower, Modern Company Loe (nå oå), . 181-182, where the analysis, with 
respect, stramed; Winn “The | sibili pees 
fone" (1 8 Camb.L.J. cee Welsh, '' The Hes ee 


tions ” a OO Troe. Bus 
13 Note 12 above. If, as has been contended, E Oae 


personally liable only for the actions of 1ta primary representati a sorely 
ew managing directors can be said to occupy this position. Table A, art 


gives the directors broad powers of delegation to one of their own number, 
either conourrenily with, or to the exclusion of their own powers. The 
director's powers, ee while recognised by the articles, derive 

of directors. 


from p power, of delegation. from organ, tho boerd of 
ay te unl cae Mo resi carole with the problem. Gower, 
Be eta but, I submis, not entirely happily. 
x This specs, orlaina the apparent contin inthe criminal eat It seems 


Doer -room; of. Winn, loo. ait. in note 12 above. 
1s [1965] 1 Lloyd's Rep. 885, [1965] 2 All E.R. 288 (C.A). 
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with radar, but later undertook a course of instruction. The 
captain, as was well known, habitually negotiated m fog at excessive 
speeds. It was found that he was not under adequate supervision. 
Furthermore, no action was taken to acquaint the captain with, or 
to emphasise the importance of, a Ministry of Transport notice 

navigation in fog. The Court of Appeal, affirming Hewson 
J. at trial, found that the proper use of radar in fog was of sufficient 
importance to merit the personal attention of shipowners. It was 
their duty to ensure that it was properly employed. 

The crucial issue was whether the failure adequately to supervise 
and warn was personal to the corporation. The company was 
actively managed by a joint managing director assisted by three 
assistant managing directors who were also members of the Board. 
Williams, one of the assistant managing directors had, as one of his 
duties, supervision over shipping. He had however, as he admitted, 
no day-to-day interest in that department, and left its detailed 
running to a traffic manager and a marine superintendent. The 
assistant managing director was not specifically authorised by any 
resolution to act in the name of the Board. In fact, however, he 
had the ultimate duty of supervision over the traffic department. 
The traffic manager never sought to interfere or display any interest 
in navigational problems. The marine superintendent, though he 
had the opportunity of doing so, did not discover that the vessel 
was habitually navigated in fog at excessive speed. On these facts, 
the Court of Appeal was able to find the company guilty of personal 
fault. 

The Court of Appeal found that the assistant managing director 
in charge of shipping was a person in respect of whose acts and 
omissions the corporation could be held personally liable. This 
stemmed from his position as having, in fact, the ultimate duty of 
supervision over the traffic department. Sellers L.J. characterised 
him as the person in charge of, and responsible, in the capacity of 
owner, for the operation of the company’s ships. His failure to 
consider the problems of radar navigation in fog was to be taken as 
the personal fault of the owners. 

Willmer and Winn L.JJ. were prepared to go further. They 
indicated that the person whose fault is to be taken as personal to 
the corporation need not necessarily be a director. Winn L.J. put 
the matter thus: “. . . wherever the fault either occurs in a function 
or sphere of action which the owner has retained for himself or is 
that of a manager independent of the owner to whom the owner 
had surrendered all irrelevant [sic] powers of control, it is actual 
fault of the owner withm the meaning of the section.” 1° On this 
analysis, a corporation could be held personally Hable for the fault 


“of a departmental manager provided that primary control in fact 
was placed in his hands. 


16 Ibid. at p. 859, per Winn L.J. [1965] 2 All B.R. 988 at p. 802. 
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The chief value of this decision lies in the pragmatic approach 
of the court to the problem. There is no hint in the judgment of 
any metaphysical relationship of a corporate officer to the corpora- 
tion for which he acts. There is no hipt of abstract constitu- 
tionalism in the court’s approach. Rather, there was a careful 
factual analysis of the workings of the management of the plaintiff 
company. This is, it is submitted, commendably sound. By 
declining to fasten constitutional shackles to personal corporate 
liability it will be possible to fit corporations with complex, decen- 
tralised modes of organisation into a meaningful framework of 
liability. Corporations, seemingly, will be liable for the acts and 
omissions of “ top management,’’ but the issue which is comprehen- 
ded by this term will be decided by careful investigation and 
analysis of particular corporate organisations in relation to the facts 
of particular cases. To the analytical purist this must seem objec- 
tionable. There is an element of discretion in determining in respect 
of whose actions the corporation is to be personally liable. There is 
no clear analytical distinction in kind between personal and 
vicarious corporate liability. The organic allusions of Lord Haldane 
in Lennard’s case presumably represent little more than pleasing 
rhetoric.’ Perhaps even more discouraging to the analytical purist, 
there is not even one clear idea of the nature of corporate represen- 
tation. The alter ego idea is not, and probably should not be, in 
undisputed possession of the whole field for all purposes.1* As a 
practical matter, however, investigations into questions of organi- 
sation and control are likely to yield more useful results than a 
descent into the sterility of concepts concerning the corporate entity ' 
and the nature of corporate representation.1° 

À , L. H. Leran. 


Tue PROFITS OF A SELF-APPOINTED AGENT 


Phipps v. Boardman + adds in several ways to our knowledge of the 
extent of the principle that a fiduciary must disgorge improperly 
made profits to a person on whose behalf he has acted. 

The transactions which gave rise to the case were extensive and 
can only be given here in outline. A testator created a trust in 
favour of his widow and children, three of whom were living at the 


17 Note 6 above. ; 

18 For some , directors are treated as agents. See the line of cases under 
the rule in Royal Britsh Bonk v. Tarqucnd (1856) 6 B. & B. 927 and, in 
particolar, Freeman ond Lockyer v. Buokhurst Park Properties Ltd. [1964] 
All B.R. 630. Furthermore, the alter ego idea is not always a lied, even to 
situations where it might seem clearly applicable. See Re Fasal Tahi [1987] 
2 Lloyd's Rep. 517. 

10 Tt is, perha elen Walt Oe o De a a Appeal 
dealt with Professor Wedderburn in ‘‘ Corporate Personality and l 
Policy: The lem of the i-Corporation '' B M.L.R. 62. 

+ poed] 2 W.L.R. 880; 1 All B.R. 849 (O.A: Lord Denning M.R., 
carson and Russell L.JJ.). 
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time of the action. The trust property in question—8,000 shares in 
a private company carrying on a textile business—was held by three 
trustees. Two of the defendants—Boardman (solicitor to the trust) 
and Thomas Phipps (one beneficiary)—being thoroughly dissatisfied 
with the results of the company’s business, decided to make a bid 
for control of it by personally acquiring a majority of the shares. 
It was not possible for the trustees to make such an acquisition; it 
was too risky an investment to be advisable, and in any case there 
was apparently no power for the trustees to do so without applica- 
tion to the court. The defendants did not act as agents proper for 
the trust, because one of the trustees was never told what they were 
doing, and the others though told were never asked to sanction their 
acts. However, to achieve their ends it was essential to them that 
they should hold themselves out as acting for the trust, because by 
doing that they would be able to obtain from the managing director 
of the company a mass of information, including names and 
addresses of other shareholders, which would otherwise not have been 
available. On this basis, they were able to engage in negotiations 
over a period of two years conducted with great skill by the solicitor, 
Boardman, which earned him the admiration of Wilberforce J.* 
However, they did not make it completely clear either to the trustees 
or the beneficiaries how far it was intended that their personal 
interest should extend. 

In the end, Boardman and Thomas Phipps using finance raised 
on their own account acquired 21,896 shares in the company and 
took over its management. They were able to sell two sections of the 
company’s business, make considerable repayments of capital to the 
shareholders and leave the shares standing at a value only a little 
below that at which they had been originally valued for probate. 
The trust profited considerably; the two negotiators even more so— 
to an amount of £75,000. One of the beneficiaries, however, chal- 
lenged their right to keep the sum, and both Wilberforce J. and the 
Court of Appeal agreed that they were in the position of fiduciaries 
who had made a profit from their position and were therefore bound 
to account for it to the trust. They did so with some reluctance, 
because they felt that the defendants had not acted unscrupulously 
but had done what they did with the general approbation of two of 
the trustees in the only way in which it seemed possible to benefit 
the trust. However, as Pearson L.J. put it: 


“‘ The rule of equity is rigid. The agent who has made a 
profit from his agency, without having obtained mformed 
consent from his principal, has to account for the whole of the 
profit.” * 


It was held that the rule applied equally to those whose presumed 
to act in a fiduciary capacity as well as those who acted after proper 


oe histânoe: [1964] 1 W.L.R. 908 at p. 906; [1064] 3 All B.R. 187 at 
. 100. 
a [i965] 9 WIR. 839 at p. 889; [1965] 1 All E.R. 840 at p. 864. 
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appointment and would therefore bind an executor de son tort, a 
person who acted as bailiff, as rent collector, or as self-appointed 
agent.‘ Although cases do arise where fiduciaries come by an oppor- 
tunity to benefit themselves in consequence of their position and may 
do so without having to account," nevertheless the court was satisfied 
that here the personal profit was so closely connected with use of 
confidential information belonging to the trust that it must be given 
up. However, some alleviation of the strict application of the rule was 
found: the plaintiff was ready to concede that the defendants should 
be allowed not only their expenditure but also an amount for their 
skill and work in making the profit, and it was thought that it 
should be on & generous scale. But it was not settled whether the 
defendants had the right to demand such a set-off. 
Three matters arising from the decision are in particular worthy 
of comment. 
First, the nature of the defendants’ duty to account is charac- 
terised by Lord Denning M.R. as restitutionary: 
“< This species of action is an action for restitution such as 
Lord Wright described in the Fibrosa Case.“* The gist of it is 
that the defendant has unjustly enriched himself, and it is 
against conscience that he should be allowed to keep the 
money.” * 


He has taken this point before,” but its relevance is particularly 
striking in a case where the liability to account is applied in circum- 
stances where there was no agency as such, only an improper 
assumption of it. It is a welcome statement to those who are 
impatient to see English judges steel their nerves and recognise 
that a variety of existing rules are properly to be related to the basic 
norm that unjust benefits should be recoverable, and the more so 
since it suggests that the rules thus encompassed are a wider body 
than those deriving historically trom quasi-contractual aspects of the 
common money counts, quantum meruit and quantum valebat. 

Secondly, there is the question of whether the defendants had a 
legal right to deduct a sum by way of remuneration for their services 
€ Bee per Lord Denning M.-R. [1065] 3 W.L.B. 880 at pp. 858-889; [1 


E.R. 849 at pp. 855-856. the cases were concerned with the a daty to 
ecoount for moneys received for the principal, beneficiary, eto., rather than with 
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in making the proft for which they were bound to account: the 
plaintif was ready to concede that such an allowance should be 
made, so the matter was not argued fully before the court. Russell 
L.J. reserved his opinion on the issue,’ and Pearson L.J. makes no 
direct comment thereon.? However, Lord Denning M.R. deliber- 
ately held that the defendants were legally entitled to make a 
deduction for their services : 


“ The claim for repayment nine: however, be allowed to 
Sind darka aban tis of the case demands. If the 
defendant has done valuable work in making the profit then 
the court in its discretion may allow him a recom . If the 
agent has been guilty of any dishonesty or bad faith, or surrep- 
titious dealing, he might not be allowed any remuneration or 
reward. But when, as in this case, the agent acted openly and 
above board, but mistakenly, then it would be only just that 
they should be allowed remuneration.”’ 1° 


If such a limit to the duty to account is to be accepted as law, 
it offers a useful means by w ich the rigidity of the rule of equity, 
which is disciplinary in purpose, can be tem ` s0 as to effect 
some sort of apportionment of the profit in the case where there 
has been only mistaken and not deliberate improper conduct. 
Indeed, it may gested that the allowance to the defendants 
should be cared TE Their profit arose from three ‘constituent 
elements: confidential information belonging to the trust (it is 

ifically characterised as trust property), finance raised by the 

efendants personally, and their skill and work. If the profit were 
the subject of a proprietary claim, it is submitted that it should 
be regarded in equity as belonging to the trustees and the defendants 
in proportion as the first and second.of these elements contributed 
to it, after deduction of the defendants’ remuneration. Comparison 
with Scott v. Scott, a recent decision of the High Court of 
Australia, is instructive in this respect: a trustee who had 
mixed trust moneys with his own in mistaken breach of trust and 
used the whole to buy realty on which he made a profit, was held 
accountable not merely for the original sum of trust moneys mixed 
but also for that rtion of the profit which the trust moneys 
bore to the original whole. Once a value is set on the confidential 
information, P inpo v. Boardman is a similar case, and English 
courts should apply the same rule. 


2 W.L.R. 889 at p. 871; 1 All E.B. 840 at p. 865. 
8 2 Hi ek the plain pains ee Pe ga deal from oan defondant s mistake 
e ea ecole T fal ahh” e that the 
defendants hed no legal right to remuners a Wat at p. 860; 
965] 1 All E.R. ai p. 864 
10 at p. 861, p. 887. first instance, Wilberforce J. directed an inquiry 
before a judge as to what would be a proper reward for the defendants’ services. 


He found judicial 1 for their right to such a sum im the judgment of 
Cohen J. in Re M 1048] Ch. 8%. 

pee OSPOD con 2 W.L.B. 889 at p. 870; [1965] 1 AD E.R. 840 
ave J. tbid. at p. B71, p. 885. 

12 ( D oT ALTR BS 


13 It may indeed be that Wilberforce J. 's order (which stands with the dismissal 
of the sppeal) was intended to effect such a division of the profit: ‘' I shall 
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It must be presumed that the defendanta’ claim to remuneration 
arises by way of corollary to the duty to account, and not as an 
independent right. English law is in general loath to allow 
recompense to fiduciaries in the absence of agreement, or to 
allow claims for remuneration by intermeddlers. 

Thirdly, the liability of a fiduciary to account where he has made 
use of confidential aes - - Eirion saat roan a time 
when ibilities of developi es to misuse 
aea wre thahe abe Te Pail bea deni aiae that 
the courts have preventive powers to restrain breaches of confidence 
by injunction even where is no breach of contractual obliga- 
tion.** If there is to develop a corresponding right of action after the 
abuse has occurred, then it is submitted that it should be put on the 
ground that a person entrusted with confidential information who 
misuses it for his own benefit should be bound to hand over his profit 
to prevent an unjust enrichment. The man who made money by 
publishing his wife’s dark secrets would thereby become bound to 

ive over his gains to her. An analysis in restitutionary terms has 
fie: advantage of avoiding difficulties inherent in creating a cause of 
action that is either proprietary or tortious in character. 
W. R. CornisH. 


EnotisH Conriict OF Laws AND ITALIAN SOCIAL SzcuRrTY 
LEGISLATION 


The Acrug* affords an unusual example of an English conflict of 
laws case involving foreign social security legislation. The facts 
were very simple: The Acruw had been sold in May 1961 under an 
order of the English Admiralty Court. She was still flying the 
Ttalian flag at the time. Her owners were in default to the tune of 
£6,850 in respect of unpaid insurance contributions for her officers 
and crew. 

In order to understand the case better, details must be given of 
the relevant Italian law. The Italian government created under 
Italian law a corporate body, the Cassa Nazionale Della Providenza 
Marinara, for the ad hoc purpose of carrying out the governmental 
function of providing social insurance benefits to, inter alios, seamen 
of all ranks employed in vessels registered in Italy. This company 
was the plaintiff in the present case. Italian legislation required 
owners of such ships to pay insurance contributions to this company. 
Employers were personally responsible to the company not only for 
their own statutory contributions but also, just as in England, for 
those of their employees. Should contributions not be paid to the 

direct an enquiry what sum is proper to be allowed to the first and second g 

defendants in respect of their work and skill in obtaining the shares in the 

company mentioned in the statement of daim and the a ay 
. a P 
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14 Printers Finishers Lid. v. H W.L.R. 1; g ee All 
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company, an employee’s benefits would be proportionately reduced. 
This compulsory insurance (for such it was) covered invalidity, old 
age, death caused by physical force, tuberculosis and unemployment. 
Various methods were available in Italian law to the company to 
recover arrears of contribution: they could be enforced in the same 
way as the collection of taxes; by seizing the ship’s papers or 
refusing supplies; by an action for civil dept-—the normal procedure, 
in fact, when a ship is outside the Italian jurisdiction; and by 
sequestering the vessel if within the jurisdiction. It must also 
be explained that Italy was a party. to the Brussels Convention on 
the Law Relating to Maritime Wages 1926 and had ratified it in 
1949. Great Britain signed, but did not ratify, the Convention. 
Accordingly, by virtue of Article 2 of the Convention ? and Article 
557 of the Italian Maritime Code, the plaintiff company was entitled 
to follow the vessel into a purchaser’s hands in respect of unpaid 
contributions. Furthermore, by Article 552 of the Code, the 
company was afforded a privileged maritime lien, ranking imme- 
diately after port dues, pilot’s fees and crew’s wages, which was 
extinguished after a period of three years from the date when the 
contributions fell due. 

The present action was an action in rem brought by the company 
claiming the arrears of contributions against the proceeds of sale 
of the ship. They were met by an mtervention on the part of the 
Banca di Sicilia which had, ten days before the issue of the writ m 
the present suit, obtained judgment as mortgagees against the 
proceeds of sale of the vessel, priorities being reserved. 

The basis of the plaintiff company’s claim was that the owner’s 
obligation to pay the contributions was of the same kind as that 
arising under the National Insurance Acts, 1946-60; that contri- 
butions under both Italian and English law were part of a seaman’s 
wages and emoluments and were recoverable as such; that, as 
explained above, they were entitled to arrest a vessel registered in 
Italy even in the hands of a subsequent owner and that its claim 
was enforceable in Italian law by way of maritime lien or charge on 
The Acrum. The question facing Hewson J. was whether he had 
jurisdiction to entertain the plaintiff’s claim. 

Two major stumbling blocks faced the company. First, could 
the unpaid contributions be termed “ emoluments,” since section 
742 of the Merchant Shipping Act, 1894, defines wages as including 
emoluments? His lordship held not, saying that: ‘‘ the seaman 
is no better off except indirectly in that, in the event of sickness, 
Injury, unemployment, old age and the like, he will receive the 
_ appropriate benefits from the state, not directly by reason of his 
2 Translated into English, this reads: ‘' There is no impairment of the 


provisions 
in the national laws of con states conferring a lien upon Lari 
insurance associations in reget of daima ari out of the insurance of the 


personnel of vessels.” British Shipping Law ol. 8, p. 1092.) 
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employment or office but because of the contributions to the fund.” 3 
Secondly, was it possible for the company—which had no authority 
from any of the affected crew to claim wages on their behalf—to 
invoke the jurisdiction given to the court of Admiralty under section 
1 (1) (0) of the Administration of Justice Act, 1956, over ‘* any 
claim by a master or member of the crew of a ship for wages...” ? 
His lordship considered that the provision permitted the master 
and crew, and them alone, to sue, noting that the Minister of 
Pensions and National Insurance had no statutory right to sue in | 
rem for unpaid contributions either as wages or as a form of civil 
debt. The question then arose whether he had jurisdiction to 
entertain the claim in some other way. Quite properly, it is respect- 
fully submitted, his lordship looked to Italian law to see what kind 
of claim was being made and identified it as a maritime lien.” He 
also referred at length to the judgment of Scott L.J. in The Tolten,® 
which ranks as a dernier cri on the topic of maritime liens. As may 
be seen in that judgment and in Dicey’s Conflict of Laws,” essen- 
tially, a maritime lien is a privileged claim on a vessel in respect of 
services done to, or injury caused by, her and is to be carried mto 
effect by legal process. It accrues, says Dicey ‘‘ from the moment 
when the claim attaches, travelling with the [ship] unconditionally, 
and enforced by action in rem. Such a lien is privileged in the sense 
that it has priority over, for instance, a mortgage. It arises simul- 
taneously with the claim. And it is not defeated by the transfer of 
the res for value and without notice, nor is it dependent upon 
possession.” These sources, however, also make quite clear the 
point that the English Admiralty Court can exercise its jurisdiction 
in rem only when the claim is specifically within. the limits laid down 
for the exercise of jurisdiction. English law as: lew fori recognises 
the maritime lien as a means of enforcing claims for bottomry, 
salvage, seamen’s and masters’ wages, masters’ disbursements and 
expenses and damage. Unpaid insurance contributions figure 
nowhere in this list, so Hewson J. held, though with regret, that 
he had no jurisdiction and that he must look to the legislature or 
to a higher court to stretch the Admiralty court’s equitable 
jurisdiction to include them.® 
3 peas 2 All E.B. 828 at p. 826. Hewson J. had earlier observed (ibid.) that 
experts witness on Italian law hed said that the contributions were deferred 
emoluments in the sense that a seaman would get more had there been no 
compulsory insurance scheme. There was no evidence as to the rights of 
seamen in an Italian ship to sue for unpeid contributions as es and 
learned judge assumed the position to be the same as in ish law, vis., 
that he cannot sue for them as wages. In some cases, it appears that an 
enployar has entered into a contract with his employees whereby he agrees to 
pey their shares in addition to his own contributions. The seamen’s shares 
are in this event an extra emolument: The Geo Whis [1051] 1 Lloyd's Rep. 
145; The Arosa Kulm (No. 3) [1960] 1 Liloyd’s Rep. 97. 
« foo} AIL E.R. oma at ppd 


5 Ibid. at p. 381, referring to The Colorado [1928] P. 102 (O.A.), especially per 
Lord Atkin at p. 110. e be 3 185 (O.A.) at p. 142 et seq. 
T 7th ed., 1958, pp. 915, 217-218, 
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As a last ditch stand, counsel for the plaintiff took the point 
that the company might be said to have a charge on the ship within 
the meaning of the 1956 Act over which charge the court might have 
jurisdiction. Hewson J. held ° that this was not so: a charge 
meant a charge in the nature of a mortgage and would not cover 
a charge for wages. The company’s claim was finally dismissed with 
‘these words: ‘‘ Examination of Italian law does not indicate that 
this claim in any way approaches any category of claim under 
English law to which the right to proceed in rem is given, let alone | 
one to which a maritime lien attaches.” 1° 

Undoubtedly the result is unfortunate. But it is equally clear 
that no reproaches can be levelled at Hewson J. for refusing to 
accede to the company’s claim. If he had allowed it, he would 
have gone beyond the limits of his jurisdiction. It is true that cases 
are to be found where English courts have entertained claims of a 
kind not known to English domestic law, but they were cases where 
the court’s jurisdiction was already established. 

It is nevertheless very surprising that a much shorter cut was 
not taken by counsel for the intervening bank by relying on the 
Scottish decision in Metal Industries (Salvage) Lid. v. Owners of 
the S.T. Harle, in which the facts were little different. This was a 
multiplepoinding action arising out of the sale of The Harle, a 
French trawler, in which the pursuers claimed preferential rankings 
in respect of both the expenses connected with the sale of the ship 
and salvage services which they had rendered. The French Consul- 
General, as representative of the French Government, also claimed 
a preferential ranking in respect of arrears of compulsory contribu- 
tions due by the shipowner under the French health insurance and 
family benefits schemes for seamen. The pursuers resisted the 
claim, arguing that the Government was seeking to enforce French 
revenue law. This argument commended itself to Lord Cameron, 
who stated: 


ste by E Salo ET EEEE a TE 
gatherer for another or permit its courts to be used for that 
purpose, and it is a corollary of that rule that what is a 
revenue or fiscal claim is to be determined by the courts of the 
country where the claim is sought to be enforced and m accord- 
ance with the lew fort. Now what is fiscal and what would be 
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regarded as enforcement of a revenue claim or an attempt to 

recover taxes due under eh law seems to me to depend, 

not so much upon the form which the imposition takes or the 

object upon or.in respect of which it is levied, but upon the 

substance of the claim as viewed by a Scottish court applymg 

Scots law.” 2 
Having reviewed the familiar English decisions upon this topic and 
the arrangement of the French schemes, Lord Cameron considered 
the contributions to be ‘‘ nothing more nor less than taxes or at least 
charges or impositions of a like nature, and that the sums so levied 
form part of the revenues of the [French] state.” 15 It is respect- 
fully submitted that Lord Cameron’s reasoning is applicable in toto 
to the situation in The Acruw and that the company’s claim should 
have been dismissed quite simply upon that basis. 

P. R. H. Wess. 


War SHOULD A Doctor TELL a PATENT? 


Tms was the difficult question to which Denning L.J. addressed 
himself when directing the jury in a negligence action heard in 
1054.7 In Smith v. Auckland Hospital Board,’ it was argued before 
an augmented New Zealand Court of Appeal. Since there is very 
little Commonwealth authority both the reasoning and the result are 
likely to be of wide interest. 

The plaintiff, who became the appellant in the Court of Appeal, 
entered the respondent Board’s hospital for an examination and, if 
necessary, for surgical treatment for a suspected aortic aneurism. 
In the course of the proper preliminary investigations he was 
subjected to an aortography, but through a mishap the catheter 
used in this procedure accidentally dislodged some material from an 
artery wall. Clotting occurred, and it eventually became necessary 
to amputate the appellant’s right leg below the knee. Negligence 
in a number of respects was alleged but the jury found for the 

dent Board on all the issues put to them, except one. It 
held the defendant, acting by its servants or agents, “ negligent so 
as to involve the plaintiff in the loss of his leg in . . . failing to 
inform the plaintiff adequately of the risks of conducting a femoral 
aortogram upon him.” For the plaintiff had made a specific inquiry 
to one of the surgeons as to the risks involved, and the surgeon had 
replied in terms which suggested that there was no risk. 

At first instance, however, Woodhouse J. delivered a carefally 
reasoned and extremely interesting judgment in favour of the Board. 
18 i. j' 

2 Joia ar uE Pen aaa hae vV. Attrill [1898] A.O. 150 (P.0.). 
15 Ibid. at p. 117. 
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He held that the evidence was insufficient to entitle the jury to 
find that the surgeon was in breach of a duty of care to the plamtiff 
by reason of failing to warn him of the risks involved in an aorto- 
gram—which the medical witnesses agreed were very slight. The 
patient’s specific inquiry, he said, did not enlarge the scope of the 
duty that would otherwise be owed. Moreover, the learned judge 
felt unable to conclude that the absence of a warning was an 
effective cause of the mishap, for ‘* one can only speculate bcd to 
what he would have done if he had been told the risks were * very 
small and the procedure straightforward. rna i 
Both conclusions were attacked in the Court of Appeal, which, in 
reversing Woodhouse J.’s judgment, emphasised that its decision 
was limited to the situation where a plaintiff made a specific inquiry 
about the risk involved in some procedure. ‘* On no account,” 
said Barrowclough C.J., ‘* must it be thought that we are laying 
down any general rule as to what a doctor should tell his patient 
before performing an operation or carrying out an exploratory 
procedure.” * But the specific mquiry transformed the legal situa- 
tion for it then became the doctor’s duty—if he embarked on any 
answer at all—to give a careful answer, not merely to offer reassur- 
ances, however well intentioned.” There was expert evidence upon 
which the jury could find that a properly careful answer to the 
specific question asked by the appellant must have involved at least 
an intimation that there was some degree of risk.® 
Smith v. Auckland Hospital Board is the first reported New 
Zealand decision in which the decision of the House of Lords in 
Hedley Byrne and Co. Ltd. v. Heller and Partners Ltd." has been 
directly applied.*. In applying it the court has done little to 
resolve the doubts in many minds about the correct way to formulate 
the ratio of Hedley Byrne. T. A. Gresson J. expressly,’ and the 
others implicitly, refused to accept D. M. Gordon’s argument *° that 
the main discussion by their lordships in that case was all obiter 
on the ground (inter alia) that the Bank had expressly disclaimed 
responsibility. Understandably, no fresh light is thrown on the 
nature of a banker’s duty—in the absence of a sufficient disclaimer 
is it merely to advise honestly, or to exercise ordinary care? It was, 
ee N.Z.L.R. 941 at p. 4 
« Hose NATE IO af p 197, Cf. Turner J., tbid. at pp. 201, 902; 
utohison J., cle a D ; MoGregor J., tid. at p. 218; T. A. 
Greason J., ibid. ai p. 215 
5 See in particular T. A. Greeson J., ibid. at p. AS. 
e See Turner J., ibid. at p, 906. 
T [1964] A.O. 485. 
3 It was referred to obiter in Pools v. Cnital Metal Windas [1964] N.Z.L.B. 
522 at pp. 587, 588 (O.A.), an interesting decision dealing wi hability of 
a supplier for inadequate scaffolding. 
® [1965] N.Z.L.B. 101 at p. 219. 
10 D. M. Gordon, q.0., ‘* Hedley B: v. Heller in the House of Lords,” (1964 
88 A.L.J. 89, 70; tinted in (1068) 2.0. of Brit. Columbia LR. 118. Cf. 


Stevens, " H yrns v. Heller: Judicial Creativity and Doctrinal 
Possbility '' (1064) 97 M.L.B. 121, 125. 
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of course, unnecessary for the court to grapple with that vexing 

problem bequeathed to us by Hedley Byrne. Nor, however, are we 

any closer to discovering whether the central passage in Lord Reid’s 

speech,’ where his lordship describes the characteristics of a 

“ special relationship,” is to be regarded as having the concurrence 

of the entire House. It would have been relevant, in Smith v. 

Auckland Hospital Board, to examine the question whether the 

House travelled as far as Lord Reid’s “ logical stopping place ” or 

came to rest somewhere short of it. 

Turner J. who, of the five-member court, gave most consideration 
to the speeches in the House of Lords, extracted from them the 
principle that “‘ the particular relationship of doctor and patient 
which is proved in the case before us is sufficient to impose upon the 
doctor a duty to use due care in answering a question put to him by 
a patient where the patient, to the knowledge of the doctor, intends 
to place reliance on that answer in making a decision as to a treat- 
ment or procedure to which he is asked to consent.” * He felt no 
hesitation in subsuming the relationship between doctor and patient 
under the Hedley Byrne principle and seized on a passage in which 
Lord Morris spoke of accountants, solicitors, and doctors as exam- 
ples of professional advisers who could be made liable for advice 
negligently given.’* But whether the other Law Lords had the 
doctor-patient situation in mind or merely professional relationships 
of a commercial or business nature is, with respect, not clear. Nor is 
it obvious that they would have wanted their differently-worded 
enunciations of legal principle to be extended to doctors without 
qualification or reservation. For the doctor’s position is different 
in at least this respect, that he has a professional, if not a moral, 
obligation to endeavour to save life and minimise suffering. 
Although the court recognises that even a positively untruthful 
answer may, in some circumstances and having regard to that 
obligation, be consistent with the exercise of due care,™ is it not true 
that patients as a class, bearing in mind their doctors’ acceptance 
of their professional obligations, tend to- place greater reliance on 
their advice (because there is no sensible alternative) than, say, 
business men on the advice of bankers (where there is usually the 
alternative of avoiding possible risk by refusing to go ahead with a 
contemplated business deal)? This is not to argue that the scope 
of a doctor’s duty to give careful advice should necessarily be 
formulated in specially high (or low) terms; it is merely a criticism 
that, in applying the binding authority of Hedley Byrne, the New 
11 [1064] A.C. 465 at p. 486. 

19 [1065] N.Z.L.R. 191 at p. 905. Emphasis added. 

13 [1964] A.O. 465 at p. 494. Lord Devlin, ibid. at p. 517, discussed the position 
of a doctor who, thongh standing in no contractual relation to a patient, 
negligently advises him that he can safely pursue his occupation and he 
cannot and suffers in health. This passage has no bearing on the present note. 


14 (1965] N.Z.L.B. 191 at p. 197, Barrowelo O.J.; of. MoGregor J., ibid. 
Fg 212-218; T. A Greason' To ibid. at p fio. 
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Zealand Court of Appeal did not perhaps clearly enough appreciate 
that it was making new law by way of extension of Hedley Byrne 
and that it did not give consideration (in the judgments, anyway) 
to the question whether it was proper simply to deduce the scope 
of a doctor’s legal duty of care from a case where the defendants 
were bankers, not doctors. 

In the Supreme Court, Woodhouse J., without the advantage of 
Hedley Byrne, valiantly grappled with the policy considerations 
relevant to the scope of a doctor’s duty of care.‘ The issue was not 
the maintenance of the individual’s right of self-determination, for 
“ negligence is not concerned with injury to dignity.” 1¢ There 
had arisen in the case before him, said the learned judge, two 
conflictmg duties—the ‘‘ duty to use all reasonable care to guard 
his patient’s health ” against the proper demands of which had to 
be balanced a second duty—the ‘‘ duty to use reasonable care when 
discharging that responsibility not to subject [him] to the medically 
acceptable risks of treatment without some warning.” 1" 

A duty to warn could not be defined absolutely. The relevant 
passage from his Honour’s judgment is worth quoting in full: 

“ Detailed warnings may perhaps seem necessary where 
serious collateral damage is the inevitable price to be paid for 
the treatment. For example certam types of surgery can 
remove a malignant growth only if the patient will accept the 
certam accompaniment of sterilisation. But as the contmgen- 
cies recede and the expected benefits mcrease, the need for 
guch warnings becomes much less obvious, and in my view 
these factors must be taken into account m order to assess on 
any true basis the scope of this part of the duty of care owed 
by a doctor. Clearly the evaluation of the risks inherent in 
the treatment and their significance in relation to the malady 
to be treated is essential for the provision of balanced informa- 

~ tion and warnings. This must involve the doctor in the same 
exercise of judgment founded upon the same medical experience 
and knowledge as he exercises in the field of feohiniauin’ In this 
area of his responsibility, therefore, his duty of care should 
logically be measured by the same standards and upon the same 
principles.’? 3 


Another factor, again, was that there must be sufficient disclosure 
of facts to enable the patient to give an informed consent to the 
treatment proposed.!® But this factor must not be so exalted that 
other highly relevant factors were excluded or given inadequate 


15 His judgment provides excellent ammunition for those who believe that much 
is to be ae ee bringing into the open the ‘ policy element '’ in the 
“ du 

16 pos N.Z.L.R. 941 at p. 247. 

1y 


18 Ibid. Of: Everett v. Griffiths [1020] 8 K.B. 1 ai toe (O.A. 

10 [1064] N.Z.L.R. 241 at p. 250. His Honour cited pores Leivnd Stam Sram ord, 
eto., Board of Trustees (1957) 154 Cal.A 560 and Natenson v. 
(1960) 186 Kan. G8 ty TEORIEE that a Actor Hana digcetien a aaah cane 
as to what he discusses with his patient, subject to there being sufficient 
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weight. “Soft answers ’? were justifiable in some circumstances. 
Otherwise, some patients would be deprived of essential treatments 
by an unreasoning fear, or doctors deterred from giving them the 
best chance of survival because no discussion had been possible in 
the particular circumstances. The welfare of the patient was para- 
mount, and given good faith on the part of the doctor, the exercise 
of his discretion in the area of advice must depend upon the patient’s 
overall needs: 


“ To be taken into account should be the gravity of the 
condition to be treated, the importance of the benefits expected 
to flow from the treatment or procedure, the need to encourage 
him to accept it, the relative significance of its inherent risks, 
the intellectual and emotional capacity of the patient to accept 
the mformation without such distortion as to prevent any 
tational decision at all, and the extent to which the patient may 
seem to have placed himself in his doctor’s hands with the 
invitation that the latter accept on his behalf the responsibility 
for intricate or technical decisions. Finally, it cannot be over- 
looked that although the patient may not appreciate the 
specific risk in the particular treatment, he has lived like all of 
us with the knowledge that contingencies are inseparable from 
human affairs, and accordingly would recognise, without being 
told, that there can be no part of medical practice which is 
infallible.’? 2° . 


Accordingly, there was no need, in all circumstances, to elaborate 
the risks in detail. It would be undesirable to compel doctors to 
discuss the possibilities automatically, under pam of liability in 
negligence should things go wrong. It is a pity that the deliber- 
ately limited nature of the argument presented by the appellant to 
the Court of Appeal enabled it to avoid expressmg an opinion on 
the validity of Woodhouse J.’s flexible approach. It will probably 
be a considerable time before another appellate court has the 
opportunity to review the scope of a doctor’s duty to give 
advice. ‘ 

Did the advice actually given lead to the loss of the appellant’s 
leg? On this question of causation two views could be, and were, 
taken. The Court of Appeal was satisfied—though McGregor. J. had 
considerable doubt, and agreed with reluctance ™—that.there was 
sufficient evidence to entitle the jury to'find that the plaintiff had 
shown the necessary causal link between the breach of duty and 
the damage sustained, with the result that the appellant was entitled 
to damages. The court laid down no new principle of causation." 
Having regard to such factors as the note of caution sounded by 


daaloure; to enable the tient to give an informed consent. In so far as the 

erican cases i with the summing-up in the two English cases (note 
1 above) tho Judge preferred the English view. 

20 Ibid. at pp. 

21 Ibid. at pp. 218-215. The dividing line ‘between the inference of causation and 
mere conjecture was so thin that he was not to dissent. 

23 T. A. Greeson J. discusses some established principles at pp. 221-229, 
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the appellant’s general practitioner before the appellant went into 
hospital for his examination, and his own character as revealed in 


' the witness box, the jury was entitled to find it probable that: 


# 


1. Had the surgeon given an adeguate answer to the question 
put to him by the appelant, this answer would have given rise to 
further conversation or inquiries; from which— 

2. It would have emerged that there was some risk, albeit very 
gmall, of the appellant losing a leg; and that— 

8. In this event the appellant would have withdrawn (as he 
said on oath that he would have withdrawn) from the procedure. 


D. L. MATHIESON. 


Toe ELUSIVE ELEMENT OF ‘f UNLAWFULNESS ”’ 


Tue decision of the Court of Criminal Appeal in R. v. Church + 
touches on two problems of importance in the law of homicide— 
namely the doctrine of ‘‘ constructive manslaughter °” and the so- 
called Thabo Meli problem—but regrettably does little to clarify 
either one. C. was charged with murder of a woman whose badly 
injured body was found in a river. His story was that he had 
taken the woman to his van for sexual purposes, was mocked by her 
for failing to satisfy her, and, a fight ensuing, knocked her semi- 
conscious. He tried to rouse her for about half an hour, then, 
thinking she was dead, he panicked and threw her into the river. 
Medical evidence showed that the mjuries inflicted by C. were likely 
to have caused unconsciousness and eventually death, but that the 
woman was alive when she went into the river and died from drown- 
ing. C. was acquitted of murder but convicted of manslaughter; 
and he appealed against this conviction on the ground,, inter alia, 
that the trial judge (Glyn-Jones J.) had misdirected the jury as to 
the relevance of C.’s belief that the woman was dead when Be threw 
her into the river. 

When directing the jury on murder, the judge told them that if 
C. believed that the woman was already dead when he threw her into 
the water they should acquit him, since the act which caused death 
would not have been actuated by an intention to cause death or 
grievous bodily harm. The Court of Criminal Appeal * said that 
this direction was unduly benevolent, and that “‘ the jury should 
have been told that it was still open to them to convict of murder, 
notwithstanding that the appellant may have thought that his blows 
and attempt at strangulation had actually produced death when he 
threw the body into the river; if they regarded the appellant’s 
behaviour from the moment he first struck her to the moment when 
he threw her into the river as a series of acts designed to cause death 
or grievous bodily harm.” * i 


965] 2 W.L.R. 12290; 1985] 2 All B.R. 72. 
dmund ee Masala Wi JJ. 
3 [1965] 3 W.L.B. 1220 at p. 12%; 2 All H.R. 72 at p. Th 
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This is, of course, the substance of the much-criticised test laid 
down by the Privy Council in Meli v. R.4 in 1954. But there is a 
material difference between the two cases: m Meli there was a pre- 
meditated plan to kill the victim and dispose of his body, whereas 
C. had no such plan and only formed the intention to throw his 
victim’s body into the river after having completed the unpre- 
meditated attack which he believed, mistakenly, to have caused 
her death. The decision in Church thus constitutes a substantial 
extension of the Thabo Meli rule (which was not, of course, binding 
on the Court of Criminal Appeal). Taken by themselves, the 
words ‘‘ a series of acts designed to cause death or grievous bodily 
harm ” seem to imply that all of the relevant acts of the accused 
must be linked by, or done in furtherance of, an intention to kill or 

—— uee: ae harm, whether or not there is a premeditated 
plan to do But this was not so in C.’s case; and it was 
expressly said that C. might have been convicted of murder even if 
he believed that his earlier blows, etc., had caused death. It seems, 
therefore, that if the accused does a continuous sequence of acts 
relatmg to the victim, the last (one or more) of which causes the 
victim’s death, he will be guilty of murder if he intended to kill or 
cause grievous bodily harm by any (one or more) of the earlier 
acts in the sequence. The only exception to this, apparently, will 
be if there is a break in the middle of the sequence—if ‘‘ something 
happened ’?* so that the later acts which cause death can be 
regarded as a separate course of conduct from the earlier acts 
accompanied by the neceasary mens rea. But precisely what such a 
“ something ’? might be remains utterly unclear. Would it suffice 

4 

ea eel pte a 

56-60. Dr. Glanville: Willams’ states that on prinoiple the reenlt-ini wal oksa 

should be conviction of attempted murder and manslaughter; but he adds 

(without argument) that ‘‘ ordinary ideas of justice and commonsense 


that such a case shall be treated as murder.” Orimenal Low: Ths General Part 
(2nd ed., 1961), pp. 178-174. 


5 Of. R. v. Ohswibo, 1061 (2) S.A. T14, where Thabo Meli was distinguished on 
the that there had an antecedent to kill; also R. v. Khandu 
) LL.R. 15 Bom. 104 and R. v. Shorty, S.R. 280, both decided the 
ee 
Though the quoted expression is hly amb iguous. Ib may mean either a 
series of ee ae eaigned to kill—like the poison, stabbing, 
ane atin ; oe ee eee Toa noe ) 
ence arion Was designed to kill, as with cumulative 
PA Further, “the word “ doxigned ` ,rafer to the accused's own 
aeu a E an caleniated rriar mean ‘‘ intrinsi- 
cally likely.” The hy, the Tale aid down by 
Lord Kilmuir L.O. EDEP T Smith O at p. 827; h it is 
of some interest that, so far as the reports neces als © nor 


of merno intr tint, fr therein, lhe ie tal Judg nar 
murder in R. v. Charch. 
Aa aa a put it in the jury: [1005] 2 W.L.R. 1220 at 
1997; [1065] 2 All H.R. 72 at p. 76. Of. the Privy uncil's view in 0 
wee LW. BS at ee i vide up what was really one transaction "': 
at 


el 1 W.L.B. eye 1954] 1 All E.R. 878 at p. 
l ii one beries, of acta” tasted of ' pelle pal AN: k 
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if the accused left the scene of the crime, and later returned to 
dispose of the body? If so, why? 
. Subsequently, the court held that the above rule applied to man- 
slaughter, as well as to murder.* Before doing this, it ruled that 
Glyn-Jones J.’s direction on manslaughter by gross negligence was 
adequate, given the facts of the case, and that’ C.’s conviction could 
have been supported on that ground.°® 

The court then considered the direction on manslaughter based 
on an unlawful act causing death. Glyn-Jones J. had told the jury 
that “if by an unlawful act of violence done deliberately to the ` 
person of another, that other is killed, the killing is manslaughter 
even though the accused never intended either death or grievous 
bodily harm.” 1° This is unexceptionable; but he then added that 
«if this woman was alive, as she was, when he threw her into the 
river, what he did was the deliberate act of throwing a livmg body 
into the river. That is an unlawful killing and it does not matter 
whether he believed she was dead or not.” And in a later passage 
he repeated that if the jury believed C.’s story that he thought that 
the woman was dead when he threw her into the water, the proper 
verdict would be manslaughter. This, the court held, was a mis- 
direction, since it amounted to telling the jury that whenever any 
unlawful act is committed in relation to a human being which 
results in death there must be at least a conviction of manslaughter. 
Though this might (the court said) at one time have been the law,” 
“< the passage of years has achieved a transformation in this branch 


eee p i 2 All B.B. 72 at oe The court 
as sound the view expressed. , op. olt., p. 

0 Tie A WLR IED at eee L 2 All E.R. 72 at TE (The 

court also said (ibid.) that tel woe ol baad at tue’ PNA was justified, 


murder may soem ui ins) aight to be obiter Pei cans nl aie nee Gas 
t eoncarrenoe ' Sy ok aea a e nani, aber tae wating aly 
la tbar) "it must ba of sppliostion: to hominide, rather than a 
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the appeal (a the proviso to s. 4 (1 of the Oriminel denies 
ieeotie the Bek the there had been a 965] 2 L.B. 1990 ab 
p. 1987; [1965] 9 All H.R. 72 at p. 76.. But since court also declare that 
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ty of mansls 
11 n dhs e ai, a i He deliberately 
threw the body into the river, and that body was in fact living, but is does 
not follow that he deliberately threw a living body into the ryer; this will 
not be true unless he knew that the body was a living body. (I am here talking 


ordinary not law.) 
12 Here the court referred to R. v. Fenton (1830) 1 Lew. 179; 168 E.R. 1004 
- It also stated that some authority for Qayn Jones J.'s direction ht be Toini 
in Lord Denning’s remarks in Shoukatallis v [1962] Og AO al et 
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of the law and, even [sic] in relation to manslaughter, a degree of 
meng rea has become essential.” Adverting to the difficulty of 
defining this mens rea, the court quoted Lord Atkin’s dictum about 
“ the element of ‘ unlawfulness’ which is the elusive factor.” 13 
Then, stressing that it was leaving out of account manslaughter 
based on gross negligence, provocation or diminished responsibility, 
the court said that “an unlawful act causing the death of another 
cannot, simply because it is an unlawful act, render a verdict of 
manslaughter inevitable. For such a verdict inexorably to follow, 
the unlawful act must be such as all sober and reasonable people 
would inevitably recognise must subject the other person to, at least, 
the risk of some harm resulting therefrom, albeit not serious 
harm.” 14 As examples of the kind of unlawful act required, the 
court then referred to R. v. Franklin, R. v. Senior, R. v. 
Larkin," R. v. Buck and Buck 1 and R. v. Hall.1® 

But, with the utmost respect, this statement merely perpetuates 
the long-standing confusion—also reflected in Lord Atkin’s dictum— 
between the actus reus and mens rea of manslaughter. So far as 
the actus reus is concerned, it does no more than expressly reaffirm 
the proposition that it is not any unlawful act that will result in 
manslaughter if death ensues—a proposition which, as the cases 
cited by the court show, has been accepted for some years.2° In 
addition to these cases, the words “ risk ’? and “ harm ” (like the 
words “ dangerous ” and “ injury ”) would also seem to limit this 
offence. That “ all sober and reasonable people would inevitably 
recognise ” that the act “ must ” subject the victim to the risk of 
harm seems merely an elegant way of saying that the risk must 
be obvious—which does not mean “‘ substantial.” The risk involved 
is a risk of harm, and not of death. But we do not ordinarily speak 
of risks at all unless there is a real probability, however slight, of 
an untoward result of a fairly specific type occurring. Similarly, 
we do not normally count as “ harm ” (or “ injury ”) such things 
as pin pricks, transient fear or surprise, or slight jolts or bumps.” 
13 Andrews v. D.P.P. : t p. 
14 Paa 2 W.L.R. PEA 2 Al H.R. 72 at p. 76. 
18 (1888) 15 Cox 168. 16 [189] 1 Q.B. 288. 
17 So 1 All B.R. 217. 
18 (1060) 44 Cr.App.R. 918, per Edmund Davies J. at p. 218. 
19 (1961) 45 Or -R. 866. 


20 Bee R. v. Larkin (note 17 above) per Hum J. (delivermg the judgment 
ate ei nage statement thet this 


of the ommi et p. 219: thas 
Proposition ‘‘ been stated for generations by judges and... never disputed 
or doubted '’ may be thought somewhat h c. Though most reported 


cases, not surprisingly, concern acts which were obviously dangerous, few 
te 


' unlawfulness.” (An ion is R. v. Murton (1862) 8 F. & P. 492; 176 
E.R. X.) Bee also, s.g., È. v. Buok ond Buck (loo. oit. above, note 18); R. 
v. Hall (above note 19) at pp. 878-874; R. v. Cashmore [1959] Orim. L.R. 850. 
31 The test laid down in C may thus exclude from the actus reus of 
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It has been suggested that this type of manslaughter is now limited 
to cases where the accused is guilty of an assault or battery. But 
the court’s mention of R. v. Senior,™ at least, is against this view. 
Moreover, at least in recent cases,™ the fact that the accused’s act 
was an assault has been taken to show that it was unlawfal, not that 
it was dangerous; for of course not all assaults involve the risk of 
harm. On the other hand, the test laid down by the court would 
seem to exclude at least some cases involving fright, where death 
results from nervous shock.** 

The main import of the word “ unlawful ” in this context, it is 
submitted, is that the act causing death must be unjustifled. Where 
the act (in its legally relevant description) is lawful, i.e., is not in 
need of special justification, there will be no liability unless the 
accused was grossly negligent. But it is plain that neither this 
limitation on the offence of manslaughter, nor that based on the 
risk of harm, is as such a matter of mens rea as the court seems to 
have thought. To say that an act must be one which all sober and 
reasonable people would invariably recognise must subject the victim 


causal connection (¢.g., non-negligent medicel treatment, or oristing sere 
bilities of the victim, if unknown to the scoused). If this is so, R. v. 
Woods (1921) 85 J.P. 279 is no longer law. For a general discussion, see 
Glanville Williams in [1987] Orim.L.R. at pp. 484-440, 510-620; Hart and 
Honoré, Cassation in the Law, 1989, pp. 150-170, 804-022. 

32 Gee Glanville Williams in [1957] Onm.L.R. st p 800, where the malicious 
administration of a noxious drug is also i Cross and Jones confine 
this type of manslaughter to “' an act to cause physical harm or alarm ”’: 
Introduction to Oremenal Law (Sih ed., 1064), pp. 148, 140-150. 

23 Above note 16: wilful neglect of a child. See also R. v. Condé (1887) 10 Cox 
547; R. v. Bubb and Hook (1880) 4 Cox 457; and R. v. Murton (above note 20) 
at p. 501 (225). 

H 6.9., Kwaku Mensch V. R. ] A.C. 88, per Lord Goddard at p. OL. 

25 6.9., R. v. Towers (1874) Cox 580; R. v. Hayward (1908) 21 Cox 692. 
Presumably the test will include, however, acts of escape reasonably done in 
reasonable a ension of violence, which result in death: e.g., R. v. Pitts 
(1842) Oar. & M. 284; 174 E.R. 509. 

26 6.g., in handling firearms (R. v. Hutchinson (1884) 9 Cox 555, R. v. Salmon 
(1880) 14 Oox 4%); ing to take steps to see if a is loaded (R. v. John 
Jones (1874) 12 Cox 628, R. v. bell (1869) 11 Cox 828); driving a motor- 
car (Andrews v. D.P.P. [1087] A.C. 578); or performing a lawful operation 
(R. v. Bull (1860) 2 F. & P. 208; 175 B.R. 1024; R. v. Bateman (1925) 
19 Or .B. 8). Presumably this also apples to otherwise unlawful aots 
done in sfonce:of salf or property. But it appears that mistaken belief that the 
act is lawful must be ‘' le ” (see, 6g: R. v. Weston (1870) 14 Cox 

' 846, per Cockburn O.J. at 851); this may indicate a higher standard of care 
ihan iist af grose negligence. The act must be otherwise than by 
negligence: thus aegen dangerous driving will not be manslaughter unless 
the negligence is gross (Andrews v. D.P.P., repra): Presumably it 1s otherwise 
if a man deliberately drives dangerously and while doing so kills someone 
through negligence which is not gross. I+ hes been suggested that even if 
ecoused taly exceeded the speed limit, this would not ipso facto make 
him guilty of manslaughter for a resulting death without consideration of the 
issue of negligence (Glanville Williams in Crim.L.B. at p. 800). But 
the answer here is surely that ing is not necessarily dangerous? It should 
also be noted that the unis of the accused's acts must be causally 
relevant; thus one who administers lawful medical treatment will not be 
guilty of manslaughter for a resulting death, merely because he is unlicensed, 
provided that he has and uses the necessary skill care: R. v. Van Butohell 

(1820) 8 O. & P. 629; 173 B.R. 576; R. v. Burdes (1916) 25 Cox 608. 
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to the risk of some harm does not entail that the accused himself 
did recognise this risk at the time of acting, however sober and 
reasonable he may have been at that time. A fortiori it does not 
follow that he will actually recognise the risk involved if he is in a 
panic, or a rage, or is mildy drunk, or immature or stupid. The 
test laid down by the court refers, in other words, to what the 
accused does: it says nothing about what he believes himself, to 
be doing, and so says nothing about mens rea. 

It seems that where the accused’s act is unlawful, the most that 
can be asserted is that he must actually know all of the first-order 
facts (as they may be called) giving rise to the risk of harm—e.g., 
that he is waving a knife or a razor in the vicinity of another person, 
pointing a loaded gum at someone, failing to provide food, shelter 
or medical treatment which is or appears to be necessary, or hitting 
or choking another person—so that he (or a reasonable man) would 
have appreciated the risk involved if he had stopped to think about 
it. On this view, where the accused does not know (i.¢., believe 
correctly and with adequate reason) that he is dealing with a living 
human being—as C. did not—he will not be guilty, unless he is 
grosaly negligent or, of course, unless the Thabo Meli rule applies." 

Even this may go too far, however. It may be that the accused 
will be guilty of manslaughter even though he was mistaken as to 
the first order facts—i.e., even though he believed that his acts were 
of a kind which carried no risk of/harm to the victim—if the acts 
were in fact unlawful and dangerous and if he was negligent (even 
though not grossly negligent) in failing to inform himself of the facts 
giving rise to the risk of harm. On this view, accused would be 
guilty even though he honestly believed that he was doing something 
of a kind which involved no risk of harm to another person (¢.g., 
throwing a corpse into a river) provided that there was reason 
to believe (or, possibly, to suspect) that he was doing an act of a 
kind which did involve such a risk (¢.g., throwing a living body 
into the river). It may even be that the accused will be guilty 
if he is in fact doing something which involves an obvious risk of 
harm, even though he himself had no reason to believe (or suspect) 
that this was so, or even though he could not have discovered the 
first order facts giving rise to the risk of harm. 


317 Supporting this view is R. V. Spencer (The Times, February 25 and March 1, 
1968; Williams, op. oit., p. 111): parents, Jebovah’s Witnesses, refused 
to allow their child to here s blood tranfusion; on a prosecution for 
manslaughter the oase was stopped when it appeared that they had not been 
told that the child would die without the transfusion. Against this view, 
however, is R. v. Downes (1875) 1 Q.B.D. 25, as well as R. v. Senior 
(Note 16 above). In the more recent case of R. v. Oreamer [1065] 8 W.L.R. 
588 (0.0.A.) Lord Parker O.J. said obiter (at p. 592) that "a man is guilty of 
involuntery manslaughter when he intends an unlewful act and one likely 
to do harm to the person and desth results which was neither foreseen 
nor intended.” 
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The decision in Church fails to distinguish between these different 
grounds of liability for ‘“‘constructive manslaughter.” It is 
compatible with the last (and strictest) of them; the most that can be 
said is that it does not positively support it. 

Ricaanp F. SPARKS. 


MATRIMONIAL RELIEF FOR SEXUAL FRUSTRATION: For AND AGAINST 


Two recent divorce cases have raised once again the delicately 
balanced question as to whether persistent refusal of marital inter- 
course due to invincible repugnance or other uncontrollable psycho- 
logical inhibitions can amount to cruelty in matrimonial law. 
Hitherto, the general attitude of the courts has been to refuse 
decrees in such cases.! A line has been drawn between them and 
cases where the refusal has proceeded from the guilty spouse’s desire 
to cause misery, or, more commonly, his indifference to the suffering 
caused. Here, the courts’ attitude has been more favourable to 
petitioners, especially where the respondent's conduct has resulted 
in frustration, of the petitioner’s natural desires for parenthood.” 

Now, however, House of Lords decisions in Gollins v. 
Golins * and Williams v. Williams + have indicated that a fresh 
approach may be possible in cases where the respondent has been 
inhibited by psychological difficulties. Yet, in the case of P. v. 
P.,® the court declined to reconsider its earlier attitude in the light 
of Gollins and Wiliams. The wife had left the husband in 1968 after 
some seventeen years of marriage. No marital intercourse had taken 
place since the end of 1948 and even before that date sexual relations 
had been minimal. There was one child of the marriage, born in 
October 1947. The reason for this unusual marital relationship was 
the husband’s total lack of interest in the sexual side of marriage. 
To use the words of the learned judge, * the husband was under- 
sexed and was just not interested in women physically, neither in 
his wife nor in other women.’?* No other allegations were made 
against him, but it was urged on the wife’s behalf that he had 
refused to discuss the subject of intercourse and had refused to read 
a book on the subject. The husband did not defend his wife’s suit, 
and for that reason the hearing was adjourned to enable the court 
to obtain the assistance of the Queen’s Proctor. His Honour Judge 
Harold Brown, Q.c., sitting as a special commissioner in divorce, 
reluctantly dismissed the wife’s petition. While admitting both the 
gravity of the charge and its deleterious effect on the wife’s health, 
1 See, for example, Beevor v. Beevor [1 2 All E.R., 200. 


2 Seo, for example, White v. White O46] P. 830, Cackett v. Caokstt [1980] 
P. 958, Knott v. Knott [1086] P. 


Forbes v. Forbes 6] P. 1 
3 ] A.O. 644. a A.O. 698. 
5 [1964] 8 All E.R. 919. By coincidence the second case to reviewed here 
ears tho same name. See P. (D.) v. P. W orca ee eget toner 
p. 607. e [1964] 8 All B.R. 919 at p. 920. 
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the learned judge felt compelled to conclude that the husband had 
not been cruel in the ordinary meaning of that word. 

It is possible that the case was not presented in the manner most 
favourable to the petitioner. Her counsel had set himself the task 
of proving that the husband’s conduct in abstainmg from sexual 
intercourse had been inexcusable. Presumably this was in the light 
of the now famous dictum of Lord Reid in Gollins v. Gollins where 
his Lordship had stated, ‘I am dealing with a spouse normal in 
mind and health who has been reduced to ill health by inewcusable * 
conduct of the other spouse persisted in although he knew the 
damage which he was doing. These matters must be clearly 
proved.” 8 It is submitted that counsel would have been better 
advised to argue that the use of the word “ inexcusable ” in this 
context referred to the facts of Gollins itself, and that, in view of his 
companion decision in Williams v. Wiliams, Lord Reid could 
scarcely have meant to signify that conduct, in order to amount to 
cruelty, must always be stigmatised as inexcusable. 

As it was, the learned judge in P. v. P. refused to accept that 
the respondent’s conduct had been inexcusable. In his view, that 
word imported some positive act on the husband’s part, whereas 
here, the husband’s conduct had a purely negative aspect. He went 
on to explain that, although in one sense the husband who is lazy, 
shiftless or indifferent to his wife may be said to be adopting a 
negative attitude, he is at least acting positively in that he has 
consciously willed his conduct. But, it was inappropriate to talk 
of positive action in the case of a husband disinclined for sexual 
Intercourse. He concluded that, ‘‘ In view of his +° natural disin- 
clination for sexual intercourse, to find him guilty of cruelty is rather 
like beating a dog because it will not eat its food.” 1 

A year later the case of P. (D.) v. P. (J.) * raised a similar 
issue, although here the wife was the respondent and she defended the 
charges brought against her. The parties had married in 1958 and had 
experienced sexual difficulties from the outset. There was a conflict 
of evidence between them, but, after a very careful review of the 
testimony of both parties, the learned judge accepted the husband’s 
version in preference to the wife’s. Thus, the facts as found were 
that the marriage had not been consummated at all until some two 
months after celebration and thereafter intercourse took place very 
infrequently. On every occasion contraceptives were used or else the 
husband practised coitus interruptus, the reason being the wife’s 
quite invincible psychological fear of conception and childbirth. At 
some time during 1956 the husband began to press his wife about 
starting a family and this caused a further deterioration in their 
sexual relations. Intercourse ceased altogether from about 1958 
and in the following year the wife left the matrimonial home. The 


T aa s pr A.O. 644 at p. 667. 
® A.C, 696. See below, p. 608. 10 £e., the ent husband’s. 
11 Hoel 8 All BR. G19 at T. Gi. 12 [1965] 2 All E.R. 456. 
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court accepted that the husband’s health had suffered considerably 
due to sexual frustration, and loss of opportunity for fatherhood. 
The only other relevant fact was that shortly before the wife left 
the matrimonial home she consulted a psychiatric specialist who 
advised her to undergo treatment for a short period as a voluntary 
patient in a mental hospital. However, the wife declined absolutely 
to undergo such treatment. 

On these facts it was clear that the husband would have been 
entitled to a decree on the ground of his wife’s desertion in any 
event, but the court nevertheless embarked on a full review of the 
cruelty issue, this time concluding it in the petitioner’s favour. 
The earlier case of P. v. P. does not appear to have been referred 
to the court, but otherwise most of the relevant authorities were 
cited. Stirling J., who delivered judgment, emphasised at the 
outset that the mere fact that the petitioner had found his wife’s 
conduct unendurable and had suffered thereby did not of itself entitle 
him to a decree. This is important for it obviates any doubts as 
to whether the learned judge might not have misunderstood the 
effect of Gollina as interpreted in Le Brocq v. Le Brocq.* He went 
on to state, however, that he derived more assistance from the 
decision in Williams v. Williams, particularly in those passages from 
Lord Reid’s judgment where his Lordship had stated that culpability 
was not an essential element of cruelty and had given his reasons 
for so holding. In Williams v. Williams the majority of the House 
of Lords had held that insanity was not necessarily an answer to a 
charge of cruelty, the reason being because one could not treat 
entirely differently two people, one of whom was suffering from an 
uncontrollable abnormality and the other from insanity. In both 
cases a decree should be pronounced “ simply because the facts are 
such that, after making all allowances for his disabilities and for the 
temperaments of both parties, it must be held that the character and 
gravity of his acts were such as to amount to cruelty.” *° Thus, 
Stirling J.’s conclusion in P. (D.) v. P. (J.) was that the fact that 
the wife’s conduct was not her fault and therefore excusable, being 
due to the misfortune of psychological mhibitions, could in no way 
negative in law a finding of cruelty. The charges against her were 
grave in that she had constantly deprived her husband of a normal 
sexual life and of the opportunity for parenthood. Since these 
matters had affected his health, it followed that cruelty had been 
proved. 

No attempt will be made here to distinguish these two recent 
decisions. In this writer’s opinion, there are no material differences 
in their facts. Both are cases in which, before the decisions in 
Golling and Williams, one would have expected the petitioners to 
be unsuccessful. Now, however, at least one judge has felt able to 
18 [1964] 1 W.L-B. 1085 (0.A.). 


14 Bee [1064] A.C. 698 at pp. 722-728, 
18 Per Lord Reid in Williams [1064] A.O. 608 at p. 793. 
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reconsider the position in the light of those decisions. It is submitted 
that the judgment of Stirling J. in P. (D.) v. P (J.) is the one to be 
preferred. Although one should be wary of basing too much on the 
precise phraseology chosen to describe the respondent’s conduct, . 
Judge Brown’s use of the word “‘ negative ” in P. v. P. has an 
unpleasantly reactionary ring. It recalls to mind the now dis- 
credited case of Kaslefsky v. Kasie{sky ** and, even more so, that of 
Eastland v. Eastland," where Karminski J. refused to grant the 
wife petitioner a decree on the ground that the husband’s conduct 
was purely “ negative” in character.* When the decisions of 
Gollins and Williams are taken together, as they were intended to 
be at the time they were decided, it must surely be the case that the 
question as to whether the respondent’s conduct was or was not 
inexcusable can only be one factor to be taken into consideration 
when determining the issue of cruelty as a whole. By accepting that 
the husband’s conduct in P. v. P. was “ grave and weighty,” and 
then proceeding to hold that its excusable nature robbed it of the 
character of cruelty, the element of culpability has once more made 
an unwelcome intrusion into a cruelty case. 

Finally, if, as has been suggested here, the decision of Stirling 
J. in P. (D.) v. P. (J.) is the more reliable pointer to the future, 
it follows that some older cases will have to be reconsidered. For 
example, is it still good law that a wife’s refusal of marital inter- 
course owing to invincible repugnance to the sexual act cannot afford 
the husband just cause for leaving her and in due course petitioning 
successfully for divorce on the ground of constructive desertion? 1° 


Naomi MICHAELS. - 


16 [1951] P. 88. 

17 [1954] P. 408. 

18 Gollins v. Golins, Lord Reid went further than mere disa and 
stated that in his opinion Fostland had been wrongly decided: [1 A.O. 644 
at p. 666. 

10 Bee Besvor v. Boevor [1945] 2 All H.R. 200. 
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Finst Srees IN Apvocacy. By Leo Paor. New and revised edition 
with a Foreword by Sm Grorraxy LAWRENCE, Q.C. [London: 
Faber & Faber Ltd. 1964 182 pp. 12s. 6d. net.] 


I arrave this to be easily the best instructional book on advocacy that has 
ever been written or is likely to be. In 124 small pages the author says just 
about all that is worth saying on the subject. Much more, of course, could have 
been sald. Mr. Page, if he had chosen to do so, could have padded ont his text, 
as many others have done, with verbatim extracts from well-known trials or 
long quotations from historic speeches. Such padding can be entertaining so 
long as there is not too much of it, but it is rarely tnstructive and Mr. Page 
is not in need of such aids; he contrives to be thoroughly entertaining under 
his own steam. The fact is that becoming an accomplished advocate is like 
becoming an accomplished pianist; tmprovement comes only by practice 
and all that one can do for the beginner is to provide him with certain 
foundation material on which to build as his experience increases. This is 
precisely what the euthor has done, as the title of his book proclaims. His 
First Steps comprise all that anyone can learn about the art of persuasion 
merely by reading print. All subsequent steps will have to be taken by the 
reader himself if he is ever going to make the grade. 

Very wisely, since many of the beginner’s steps are likely to be false ones, 
much of Mr. Page’s advice consists in teling him what to avoid. “One of the 
earliest rules for an advocate . . . is not to speak too fast”; “Few mistakes in 
an opening are more certain to bring their own punishment than exaggeration 
of the merits of your own case”; “An advocate should never quarrel with 
the bench”; “ Almost every cross-examination by beginners tends to be too 
long”; “It ts seldom wise to offer a young theory to an old judge” are fair 
samples of his admirable precepts. Another is his contempt for manuals of 
instruction on the use of gesture, facial expression or breath control in public 
speaking. “My own advice is that you should not give one moment’s thought 
or have one tnstant’s anxiety as to whether you are ‘controlling your breath’ 
by the muscles of your chest or by the muscles of your left leg.” 

On the positive side, he tells you to use the simplest and most intelligible 
language, to get on good terms with your eudience at the earliest possible 
moment, to make a note of the facts of the case which really matter and to 
memorise them so firmly that you do not need to refer to it, to stick to your 
good points and throw away your bad ones, to make sure you have a red pencil 
in court, and to remember that your audience, whether judge or Jury, does not 
know as much about the case as you do. These and almost all of his other 
precepts are exemplary. I say “almost” because I am inclined to question his 
views on the mentality of juries. He is, of course, right in saying that in 
speaking to a jury “you cannot well be too simple but you can easily be too 
involved.” He goes on to say, however, that though the average age in years 
of an English jury is about forty they should be talked to as though they were 
boys and girls of fourteen; and he adds on another page thet “in rural areas 
they are not infrequently made up largely of ill-educated persons... . Your 
case may have few merits, but the fury may heve less sense” It is twenty-one 
years since these words were first published and I think there was more 
truth m them then than there is now. There were more rural areas and less 
education to be found in England in 1948, and my own experience of con- 
temporary juries is that it is a mistake to talk down to them. 
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Whether this is a permissible criticism or not, the fact remains that although 
the book is announced as a new edition in Sir Geoffrey Lawrence’s Foreword, 
it is really a reprint with minimal alterations, The same word can always 
be found in the same place on the same page as in the previous edition. (The 
misprint in the thirteenth line on p. 44 is no exception.) According to the 
publishers’ announcement on the dust jacket “it has been revised throughout,” 
but they are wrong about this for p. 126 has not been revised at all. The 
tmaginary witness who bought a blue serge sult off the peg for £4 15s. in the 
1948 edition has had to pay £22 15s. for it in 1964; but the imaginary counsel 
who is taking a note of his evidence has not noticed the devaluation of the 
pound (lucky man!) and still records the old price. This is a pity, because 
tt gives a rather baffling twist to the end of what is otherwise a very 
instructive exercise for 

But it is nice to find that the price of the book has not kept pace with the 
price of blue serge sults. It only cost 6a. in 1947, it only costs 12s. 6d. now and 
it is worth at least twice the money. The blurb to the Fourth Impression 
quoted The Listener as saying that it was “a masterpiece of its kind and 
should be read by all prectitioners in all courts.” The Listener was right. 


C. P. Harv. 


L’Etat er ue Dror: Essais DE Paosoram POLITIQUE. 
Groreio DEL VeccHio. [Paris: Dalloz. Colection “ Philosophie 
du Droit ” (9). 1964. 184 pp. Price not stated.] 


Somx fifteen years ago the Italian publishing house Studien launched an 
admirable series of “everyman” books, to which Professor Del Vecchio, the 
doyen of Italian legal philosophers, contributed two volumes, in 1988 on Lo 
Stato and in 1956 on Il diritto internacionales o G problema della pace (French 
translation, Dalloz, 1964). The former occupies in French translation the first 
half of the volume under review. It touches, briefly, simply and clearly, and 
with a sense of proportion and balance which is not granted to all authors as 
learned as Del Vecchio, on many points: the difference between “ society ” and 
“state,” the elements of the state, its origin and historical evolution, tts 
constitution and functions, its place in international society and its ultimate 
purpose and ideal. A further reading list of eighty works in various languages 
is appended, with indications (taken over from the Itallan original) that some 
of these are available in Italian, translation; these indications may be of some 
bibliographical interest. There is, on p. 51, one questionable statement, that the 
British Empire, in its transformation from a unitary state (with colonies and 
Dominions) into the Commonwealth, has been acquiring a “federative” 
character; but to the Italian or French student this is doubtless a peripheral 
point. There is a more serious error (typographical) on p. 62, where it appears 
to be made a reproach against the United Nations that “ même s'il a donné 
son adhésion, un Etat n’est pas capable de déployer une activité législative 
universellement valable”; the omission of @ line of text has inverted the 
sense of the Italian original, where the reproach is that “even tf it has given 
its adheston, a state is not [thereby subjected to a superior authority which is] 
capable of .. .” 

The remaining half of the volume is occupied by translations of four 
of Del Vecchio’s classic writings of thirty years ago, which have 
appeared in English translation: “Ethics, Law and the State” (1984)— 
International Jowrnal of Hthics, October 1985; “On the Statuality of Law” 
(1928)—Journal of Comparative Legislation and International Lavo, February 
1987; “The Crisis of the State” (1988)—51 LQ.R. 615 (1985); “ Indtvidual, 
State and Corporation” (1984)—Poktical Soience Quarterly, December 1985. 
In these Del Vecchio elaborated, with profundity of erudition and refinement 
of argument, the application of his philosophy, the main lines of which are 


612 THE MODERN LAW REVIEW Vor. 28 
"a 


by now well known to English readers, to specific problems. To those who 
cannot read Italian, the present French text may be commended. It is 
somewhat more free than the English versions, but it thereby renders the 
thought more clearly and avoids thelr occasional obscurity and even error. 
It omits (as do the latest Itallan editions of these writings) one or two 
passages whose contemporary interest for the 1990s has faded in the 1960s, 
Collation of the old and the new versions, however, serves only to show the 
consistency of Del Vecchio’s teaching on fundamental issues. In the 1990s 
he proclaimed, as he does today, his faith in human dignity and the obligation 
on each man to recognise and respect the personality of others, and the duty 
of the state to protect freedom, to reconcile interests, to realise Justice within 
its own frontiers and to co-operate with other states for the universal realisa- 
tion of Justice. It is right that work of this great scholar, now in his eighty- 
eighth year, should be seen in true perspective. 
A. HL Caesar. 


Toe Law or THe Am. By Lord McNarm. Third edition. By 
MicuarL R. E. Kerr and Anruony H. M. Evans. [London: 
Stevens & Sons Ltd. 1964. xxxviii and 588 pp. (with 
appendices and index). £6 17s. 6d. net.] 


Am Law. By G. A. Seapnooxe. [London: University of London 
Press. 1964. 828 pp. (with tables and index). 87s. 6d. net.] 


Tur appearance of a new edition—the last was in 1958—of MoNcir is clearly 
to the profit of practitioners and students of Air Law alike. Its great quality 
is to provide in under 400 pages a treatment of the various aspects of a 
complex subject-matter, which is comprehensive but not “ economical” at the 
expense of clarity or the adequacy of treatment of difficult points. Relevant 
legislation and conventions are set out in the extensive appendices. New 
developments are incorporated carefujly and thoroughly and there is also a 
brief section on the Law of Outer Space by J. F. McMahon. The standard of 
exposition is high particularly in the sections where the relations of the relevant 
pieces of legislation are considered. Obviously much has been done to the 
text since the first edition and the editors have had a substantial responsibility 
for the present work, a responsibility which they have discharged conscien- 
tHously. Criticism of the treatment of the alr consignment note in the second 
edition ((1954) 17 M.L.R. 487) has been taken to heart. The law ls stated as it 
was up to August 1, 1964, end, against this standard, there are few lapses. 
However, the view now expressed in Dunne v. N.W. Gas Board [1964] 2 
W.LR. 164, that Rylands v. Fletcher is inapplicable to public corporations, 
is of tmportance for Air Law. Since the last edition Howgate v. Bagnall 
(p. 108, note 12) has appeared in the Law Reports. In view of the High Seas 
Convention of 1958, Article 5, the proposition that states are free to grant 
nationality on their own terms to vessels (p. 800) needs revising. 

Many of the issues, for example, those arising from the conflict of laws, 
must be discussed in the absence of direct authority and there is inevitably 
room for other views on certain questions. Allowing for the niceness of some 
of these things, the extreme caution exercised in regard to the analogy of the 
ship and the law of the flag seems rather odd and leads to near contradictions 
in the text. The law of the flag is not an ideal solution but is rather better 
than a fortuitous lex loci. Two other matters provoke comment. First, the 
treatment of issues in the law of tort in the early sections is rather too 
concerned with themes rendered somewhat historical by decisions since 1946. 
The regard for “dangerous things” and “dangerous operations” as aspects 
of strict liability is reminiscent of the fifth edition of Winfeld. The whole 
trend away from strict liability is resisted and so there is a very reluctant 
acceptance of Fowler v. Lanning (pp. 75-76). Secondly, the discussion of 
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crimes on aircraft (pp. 271-281) makes no reference to the influence on judicial 
thinking of the principle of territoriality or to the relation between common 
law and international law in this field. Overall, however, the editors have done 
remarkably well since the sweep of thelr subject requires polymath qualities. 

The manual on Air Law by Mr. Seabrooke, who is Principal Lecturer in 
Law at Nottingham and District Technical College and Tutor in Air Law to 
B.E.A., is essentially a teaching instrument. It is intended for “law students 
generally,” and also for airline employees, and covers the revised syllabus 
for the Law of Air Transport examinations set by the Institute of Transport. 
It is competently executed and clearly written but is not, as a whole, for “law 
students generally ” since the text is often angled towards readers innocent of 
any knowledge of law. Still, a great deal of information is imparted by an 
author aware of the practical requirements of his subject. On certain 
questions the book follows McNair, the third edition of which was con- 
sidered above. There ts of course no harm in using larger wiorks but it is 
a pity that the quirks in MoNair concerning dangerous chattels and operations 
and the caution about the ship analogy and the law of the flag are reproduced. 
In several places more sub-headings would help the reader and the system of 
law report references is sloppy, e.g, [1910] 2 K.B., with no page reference. 


lax Brownie. 


Law ann Posnic ORDER IN Space. By Myres S. McDovuaeat, 
Haroro D. LasswELL and Ivan A. Vrasıc. [New Haven and 
London: Yale University Press. 1964. xxvi and 1147 pp. 
5 gns. net.] 

Law anD Porcs mw Srace. Edited by Maxwen, Conkn. 
[Leicester University Press. 1964. 221 pp. 45s. net.] 


THe reviewer's impression of Law and Pubko Order in Space is of an awfully 
big book. Apart from the fact that 1,147 pages take a lot of reading, the 
book is irritating because an immense amount of thought and learning 1s 
submerged in a lot of unnecessary language. This begins in the Preface 
where we are told that its basic design is “in the modality of policy-oriented 
jurisprudence.” Hoping that the sin of the authors is not visited on the 
reviewer, thelr verbosity can be illustrated by a paragraph from the preface 
outlining the scope of Part Two of the book: 


“In Part Two, ‘ Clarification of Basic Community Policies,’ we assume 
the observational standpoint of citizens of the largest community of 
mankind addressing themselves to otber such citizens, postulate the 
overriding goal values of a public order of humen dignity, put forward 
a systematic body of definitions and exemplifications designed to assist 
in distinguishing common from special interests, and employ a variety 
of intelectual techniques in a brief, initial specification of some of the 
value patterns and institutional practices with respect to space activity 
which are regarded es consonant with, and facilitative of, overriding goals.” 


This is not merely pompous, it is near to academic doggerel The next 
paragraph begins: “In Part Three, ‘Probable Trends in Decision and 
Conditioning Factors,’ er EEA bulk of our book, .. .” 
[my ftalics]. The reviewer was left debating whether this was a delightful 
misprint or whether his vocabulary techniques once again fell short of those 
of the authors. 

All this is a great pity because the book is full of a lot of very useful 
material and it is not always written with the same disregard for economy 
of expression. There is an immense amount of learning, astrophysical as 
well as legal, and a considerable acquaintance with the social, military, 
economic, political and other aspects of the subject. No doubt the book will 
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be frequently used for reference, though whether many people will read it, as 
TR from referring to it, is doubtful. Fortunately it has an excellent 
ex 

After 1,100 pages of text Lars and Publio Order in Space has an appendix 
containing U.N. General Assembly resolutions nos. 1848 (XIII), 1472 (XIV), 
1721 (XVI) and 1902 (XVII) on the peaceful uses of outer space. Law and 
Politics in Space, the other book under review, contains in appendices General 
Assembly resolutions 1721 (XVI), 1803 (XVII) and A TA It also 
contains the Draft Declarations on Outer Space prop by the USA, 
the U.A.R„ the U.K. and the U.S.S.R. to the General Assembly in June 1962, 
and the Draft Declaration of the U.N. Committee on Peaceful Uses of Outer 
Space of November 1968, and other useful documents. It has a bibliography. 

The main text of the book is devoted to the proceedings of the First 
McGill Conference on the Law of Outer Space of April 1968 at which many 
problems connected with particular subjects were discussed. The subjects 
covered were Satellite Communications, Polluton and Contamination, 
Technology and Arms Control and the Prospects of a Legal Régime. The 
participants at the conference included many leading authorities in this 
developing field and the papers make worthwhile reading. They are sometimes 
speculative and often controversial and the comments and discussion which 
they provoked also make interesting reading. 

One must congratulate Leicester University Press, publishers of Law and 
Politics in Space, on a beautifully produced book. It is difficult to think of 
any recently published law book which can compere with its finished appear- 
ance, though it is a pity that fourteen months elapsed before publication date 
of the proceedings. 

J. A. Ampurws. 


CONSTITUTIONAL Law oF THe NicERian Rerusiic. By B. O. 
Nwasurze, Senior Lecturer in Law in the University of Lagos. 
[London: Butterworths. 1964. xxxvii and 484 pp. 77s. 6d. 
net. ] 


FEDERAL GOVERNMENT IN NiceR. By Eme O. Awa, Senior Lecturer 
in Political Science in the University of Lagos. [Berkeley: | 
University of California Press. 1965. x and 849 pp. 64s. net.] 


Eyzr since the days of Lugard the government and administration of Nigeria, 
the most populous of African countries, have been the subject of informed 
appraisal. During the last few years the ranks of the commentators have been , 
powerfully reinforced by expatriate and indigenous university teachera. Mr. 
Nwabuere, one of the outstanding African lew graduates of the London School 
of Economics and PoHtical Science, and Dr. Awa, who obtained his Ph.D. at 
New York University, have shown that the University of Lagos could have been 
(and, one hopes, will be) a major centre for the advancement of our 
knowledge. 

The Constitution of independent Nigeria was fashioned after years of 
protracted discussion and bargaining between the political leaders. In the 
result it represented the best available compromise between competing views 
about the structure most appropriate for a heterogenous country. That the 
Constitution should be federal was accepted almost without question after 
1954; the burning issues were the sise and number of regions, the functions 
to be allocated to them and their relationship with the centre, and the 
protection to be accorded to minorities within the regions. The propositions 
that the executive branch of government should be parliamentary and that the 
Constitution should embody safeguards against the abuse of power now 
typically incorporated in Westminster’s export models—for example, indepen- 
dent service commissions, entrenched procedures for constitutional amendment 
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and a justiciable bill of rights—were herdly in dispute. Since independence 
Nigeria has not been immune from the pressures which have moved other 
African states in the direction of authoritarian forms of government, nor hes 
it escaped the bitter factionalism generated by a political system in which 
parties rest substantially on a tribal basis. But the principal features of the 
original edifice were reproduced in the republican Constitution of 1968; 
and despite severe stresses—exemplified by the supersession of the Western 
Regional Government by the federal authorities in 1962, the conviction of 
leaders of the Acton Group (the federal opposition party) for treasonable 
felony, the census crisis of 1964 and the turbulence of the subsequent federal 
General Election—some essentials of federal parliamentary government are 
still present, with at least a fair prospect of survival Mr. Nwabuese appears 
to be a cautious optimist; Dr. Awa, impatient of northern dominance, an 
enthusiastic advocate of new and smaller regions, scathing in his comments on 
political morality and impatient at the pace of social and economic develop- 
ment, is less sanguine and looks to a stronger centre for firm leaderahip. 
But, to put the matter at its lowest, the experience of Nigeria shows that it is 
still too early to assume that Western democratic forms are necessarily emptied 
of meaningful content when set in an African context 

Mr. Nwabuere, whose first book on The Machinery of Justice in Nigeria 
has already earned him acclaim, has enhanced his reputation with his new 
work. It is a general textbook on Nigerian constitutional law, not a detailed 
commentary on the Constitution, and a good deal of the law that it contains 
(for example, on the substantive content of civil liberties) is derived from 
sources other than the Constitution and its judicial interpretation. (Tho 
sections of the Constitutions relating to the distribution of legislattve powers 
and fundamental rights are set out in appendices; in the next edition—and one 
will surely be called for—it would be advantageous to have the entire text of 
the federal Constitution.) The author holds the reader’s interest throughout 
He begins with a very good analysis of the legal aspects of Nigeria’s constitu- 
tonal history. His descriptions of legal rules are enlivened by frequent 
excursions into the fields of constitutional theory and political practice; his 
critical observations are always carefully reasoned. He is unimpressed by the 
arguments advanced in favour of single-party presidential régimes; he rejoices 
in the withdrawal of the abortive proposal to authorise preventive detention 
fn normal times; he regrets the dissolution of the Judicial Service Commissions 
and the decision to place the tenure of superior Judges at the mercy of the 
legislature; he ls not happy about the frequency of prosecutions for sedition 
and the narrow judicial interpretation of the fundamental rights guarantees. 
One may applaud the author’s sentiments while disagreeing with some of his 
observations. The fact that the republican Constitution is not autochthonous, 
in the sense that it does not derive {ts authority directly from the people, 
does not tmply that Nigeria’s legal order remains linked to “the British 
Government” (p. 111). Why should it be thought necessary so to define 
republicanism as to equate it with liberal democracy? (p. 188). It is doubtful 
whether regulations made by the President in Council under the Emergency 
Powers Act, 1961, can bave the effect of precluding Parliament from subse- 
quently enacting legislation that is inconsistent with them (p. 204). In one 
matter I have a personal interest. Mr. Nwabueze remarks (p. 98) that the 
“United Kingdom Government cannot be justified in inhibiting itself from 
granting independence to a country merely because the other members of 
the Commonwealth are likely to bar the newly-independent country from_ 
membership,” and criticises my own suggestion (published in 1957) that in 
practice it might be so inhibited. For the record, I may observe that I had 
the case of the Federation of Rhodesia and Nyasaland specifically in mind. 
Would Mr. Nwabueze contend that my remarks are irrelevant to the situation 
of Southern Rhodesia today? The author has succeeded in evoking minor 
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Law mm roe Maxe. By Sm Canzrron Kemr ALLEN. Seventh 
edition. [London: Oxford University Press. 1964. xli and 
649 pp. 68s, net.] 


As wo said in our review of the strth edition ((1958) 21 M.L.R. 685) Law in 
the Making has been essential reading for all students of Jurisprudence in this 
country for more than thirty years. We cordially welcome yet another edition 
of this scholarly work, gracefully written and beautifully produced. To quote 
ourselves once more, “Sir Carleton is not writing a textbook and he eschews 
formal classifications. He interests us because he writes about what interests 
him.” ' 

Tho main changes, apart from a gencral bringing up to date, are tho 
revision and rearrangement of the chapters on precedent and legislation. In 
particular, the chapter on subordinate legislation has an extended discussion 
on declaratory Judgments, and includes an account of the Franks Report (com- 
mented on fn an Appendix in the lest edition), the Tribunals and Inquiries Act, 
1958, and the Chalk Pit Case. The Introduction on Law and its Sources, which 
now includes a section on Scandinavian realism, is probably used less than the 
other chapters, One’s theory of law, of course, affects one’s treatment of the 
sources of law, but the relevance of the outline of legal theories in the 
Introduction is not always apparent throughout The American realist atti- 
tude towards legal sources, for example, was perhaps most clearly stated by 
Gray, but his view is not mentioned here. 

The book has been kept down to the same length as before by cutting out 
the concluding sections on the German theory of autonomy and Duguit’s theory 
of devolution. 

O. Hoop Pers. 


Lewin on Trusts: Sixteenth edition. W. J. MOWBRAY, B.A., of 
Lincoln’s Inn, Barrister-at-Law. don: Sweet & Maxwell 
Ltd. Property and Conveyancing Li No. 4. 1964. cl and 
888 pp. (with index). £8 8s. net.] 


Ox one thing at least users of the fifteenth edition of Lewin were surely 
agreed, and that was that the work was on its last legs Always amply 
proportioned, Lewis in late years was affilcted by the onset of dropsy almost 
to the point of moribundity, and it became apparent that only skilled but 
ruthless surgery could save the whole antiquated organism from collapsing 
under its own weight. Fortunately, a skilled and ruthless surgeon has 
appeared in the person of the present editor, and the result is a rejuvenated, 
slimmer Lewin, good for many years yet. He starts on page 1 by jettisoning 
Mr. Lewin’s time-honoured quotation from Coke as a definition of a trust, 
and proceeds firmly and comprehensively to overhaul the work from beginning 
to end. Charities, it is felt, cannot be dealt with in reasonable space, so out 
go charitles. Conversion and other doctrines are not wholly appropriate to 
a work limited to trusts, so they are dropped. The likely readers of Lewia 
are not interested in history, so the Historical Introduction disappears. The 
interminable grey river of text in the earlier editions is split up into para- 
graphs with bald sub-heads. The result is 888 good-looking peges in place 
of 1,010 dull ones in the last edition. 

Lest it be thought that tmpious hands have desecrated the pure original 
text, it must be reported that the work has been handled as reverently as 
its decrepitude has permitted. The basic text remains Lewin’s, and the 
editor dutifully Hsets in his preface each substantial change in material for 
which he is responsible. The encouraging thing for those who like reasonable 
contemporaneity in thelr textbooks is that Mr. Mowbray’s list is a very long 
one. To this reviewer, tt seems clear that each of the major changes 
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Initiated by the present editor cannot but be beneficial, and that the end result 
is a Lewin completely restored to the active list. 

Without detracting from that opinion, perhaps further candidates for 
eviction may be suggested. The section on Perpetuttles, admirable plece of 
compression though it is, seems more appropriate to a work on Wills 
Restrictions on Alienation, Forfeiture on Bankruptcy, and Trusts to Defraud 
Subsequent Purchasers or Creditors could perhaps be consigned to works on 
Property and Bankruptcy. Finally, is there any need for the complete text 
of the Trustee Act, 1925, to be set out in an Appendix, when nearly every 
section is quoted in extenso in the appropriate place in the text?—when every 
other part of the work is smaller than in the last edition, the Appendices have 
swollen from 46 to 64 pages. These remarks are not intended as criticisms, 
but as suggestions (constructive, one hopes) for continuing in the next 
edition the process so admirably initiated in this one. 

D. W. Erorr. 


CommenciaL Law. By Rosest Lows, LL.B., Solicitor. [London: 
` Sweet & Maxwell Ltd. 1964. xxxvi and 550 pp. (with index). 
£2 17s. 6d. net.] 


No textbook on Commercial (or Mercantile) Law can satisfy the demands 
of everyone who has either to teach or to study courses going by those names. 
The resson is obvious: while there may be broad agreement on the appro- 
priate subject-matter for a course on Contract, Torts or Land Law, 
Commercial Law has the Humpty Dumpty quality of meaning whatcver 
you choose that it should mean. There are few branches of substantive law 
which have no relevance to trade or commerce, and the criterion for inclusion 
in a book of this nature must inevitably be narrower than the simple 
yardstick of relevance. 

Mr. Lowe has taken as his criteria, basically, the requirements of the 
London 1L». and of the Law Society's examinations in the subject. The 
publishers’ blurb indeed claims that the work was planned “efter a careful 
study of contemporary syllabuses,” but it would be too much to expect that 
the suit should fit comfortably on any frame except that which the euthor 
himself specifies. In the result, the book includes chapters on Agency, Mester 
and Servant, Sale of Goods, Hire-Purchase and Credit Sale, Bills of Sale, 
Negotiable Instruments, Non-marine Insurance, Bailments, Export Sales, 
and Contracts with a Forelgn Element. 

What the position may be with regard to other examinations, I am not 
competent to fudge, but certainly for the London ux». course in Mercantile 
Law Mr. Lowe’s book is to be welcomed. In its general plen and conception 
it meets a need, which has long been felt, for a basic textbook, giving the 
student a grounding in all, or substantially all, the topics he has to cover, 
and paving the way for detailed reading and research on the more important 
points. It is written in a pleasent, straight-forward style, with only an 
occasional lapse into obscurity (e.g, the example on p. 188 could be made 
clearer; the word “estoppel” is not by itself sufficient to prevent a person 
denying the truth of statements, as Mr. Lowe asserts on p. 176; it is not the 
right to reject, but the loss of the right to reject which “depends on” the 
passing of property in specific goods (p. 195). Pollock and Wright on 
Possession is referred to (p. 428) as “a well-known legal work” !). 

- Mr. Lowe grapples successfully with the task of selection of materials 
for inclusion in the various chapters, though there will naturally be differences 
of opinion on what to put in and what to leave out. Matters which might 
have received fuller treatment (in my opinion) include: the duration of the 
agent’s duty (pp. 18-14), estoppel by negligence (pp. 176-177), fundamental 
breach (pp. 289-299), where the Grimley case deserves more detailed 
consideration than it gets, and Hong Kong Fir Shipping v. Kawasaki is not 
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mentioned at all. This is all the more surprising as Mr. Lowe is rightly 
critical of the ToHy case; Unity Finance v. Hammond (The Times, January 
18, 1885) confirms the suspicion that the doctrine may be getting out of hand. 
Tappenden v. Arius is mentioned, but not in the discussion (on pp. 249-250) 
of the hirer’s power to create a lien, when the goods are held on hire-purchase. 
It is not Mr. Lowe’s fault that the mathematics of section 19 of the 1988 Hire- 
Purchase Act are obscure, but his illustration (on p. 272) underlines rather 
than explains the obscurity. He demonstrates, apparently without realising it, 
that the section is superfluous where the fraction of one-half is concerned, and 
only gives a different answer from that which would have been obtained 
without the section where the reference is to one-third. 

For a first edition the book is remarkably free of printing errors, and 
even those that have occurred are of no consequence to the sense of the 
passage. Positive errors of substance are few and far between. I would, 
however, raise the following queries: What possible relevance can Re Tide- 
mann and Ledermann Frères have to Keighley, Mamsted v. Dwrant (p. 84)? 
Marsh v. Joseph (p. 85) could not properly have been an issue of ratification, 
because the “agent” had not purported to act as such. To treat such cases 
on a par with ratification runs counter to the author’s own views (pp. 8+) 
‘on the relation of agency to the law of torts. I find it difficult to accept the 
arguments that the sale of a “chance” can be a “conditional sale” within 
section 1 of the Sale of Goods Act (p. 140) or that there can be a sale by 
sample only (as opposed to sale by sample and description: (p. 141)—there 
is surely an implied, or non-verbal, description of the goods as “the same 
as the sample.” Supposing the buyer produced a photograph of the article 
and said “I want one of those,” would that not be a sale by description?) 
The account of Varley v. Whipp (p. 141) is slightly misleading: it does 
not appear from the report that the words “practically new” were actually 
used by the seller, though that was no doubt the effect of what was seid. It 
is not in the least surprising that section 25 (3) of the Sale of Goods Act 
was not pleaded in Oar ¢ Unéoersal Finance v. Oaldwell (p. 188): the 
original buyer had notice of the defect in the swindler’s title (see [1964] 2 
All E.R. 185 at p. 188). 

For reasons which I have stated elsewhere I do not share Mr. Lowes 
doubts about Campbell Discount v. Gall (p. 281), nor do I share his caution 
over the one-half minimum payments clause (pp. 284, 242), or his enthusiasm 
for the Mush case (p. 241). Finally, the account of Lloyds v. Bank of 
Amerioa (p. 448) fails to bring out the importance of the trust receipt. 

Mr. Lowe set himself a target which was, at best, elusive, and he has 
proved his marksmanship. 

A. D. Hooues. 


Buicnouse’s SHort Forms or Wuus. Eighth edition. By 
Epwazp F. Grorcr and James H. Groner. [London: Sweet 
& Maxwell Ltd. 1964. xvii and 186 pp. (with mdex). £1 10s. 
net.] 


Wauemw a book has run into eight editions, spread over fifty-four years—and 
particularly when tt is a practitioners’ work, likely to be closely scrutinised 
by those who use it—there is no need for a reviewer either to introduce it or 
to scan ft myopically for technical flaws. As the editors of this edition remind 
us (p. v) “the tradition of the book... ds to set forth a variety of. forms 
and precedents of wills with the minimum of notes.” Can a book written 
in 1910 be adapted to meet the needs of 1965? The editors claim that it 
can: “We have made no alteration merely for the sake of alteration but have 
done our best to make every improvement that seemed to us to be possible, 
sometimes changing a mere word, sometimes recasting a clause, adding new 
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forms that have proved useful in practice and so on.... No respect for 
the author has deterred us from trying to produce a book sulted to the 
present time” (p. vi). By and large this claim appears to be Justified, 
although the heading of Part VI: “Wills of Traders” has nowadays an 
_ archaic ring. Surely current jargon prefers to speak of “business men,” 
if not of “sales ladies”! 

In the Introduction the editors give much helpful advice, including the 
all-important aspect of tax lability, which is so quaintly ignored in the 
teaching of property law in most English universities. Thus, ¢.g. (at p. 4), 
'“ Not only should life interests, whether in wills or settlements, be avoided . 
but annuities may involve unnecessary duty.” Again, they state (at p. 16) 
that “the traditional form of marriage settlement has been out of favour for 
many years now.” Why then is well nigh every law student expected to 
devote a disproportionate amount of his limited time in the field of property 
to mastering them? Would he not be better employed learning some tax law? 
There are those (at least at Oxford) who defend the intensive study of such 
obsolete land law as being e stimulating intellectual gymnastic: “legal 
algebra” is Sir Theodore Tylor’s approbatory phrase for it But who is 
to say that the intricacies of contemporary property taxation rules would not 
flex the budding lawyer’s mental muscles as effectively and in the long run 
more profitably—in every sense of the term? 

Tho special feature of this edition is that a Part VI has been added, 
dealing with inter vivos documents: “Family Covenants, Trusts and Settle- 
ments.” Here are no traditional forms, the delight of the conveyancer but 
outmoded since the last century save perhaps in the very high aristocracy 
(with whose affairs this book is by no means concerned). Instead we find, ¢.9., 
“seven-year deeds of covenant” and a “declaration of trust of the matri- 
monial home on marriage” (for only 10s. stamp duty). In contrast to the 
will forms and clauses, most of which appear, as in earlier editions, without 
or with minimal notes, the forms in the new Part are prefaced by fairly 
elaborate notes explaining their effect and the advantages to be gained by 
their use. Whether the inclusion of this additional matter is justifiable in 
a work whose title remains limited to “ Wills” is arguable, but on balance 
appears convenient. After all, this remains a short book even with the 
twenty-five pages of this new Part added to it A subtitle “and some 
ínter vivos transactions” would be ponderous and otiose. Practitioners using 
the book will easily remember that it now covers this extra ground. 

The only form in the book which causes us misgivings is Number 46 
(p. 86): “I declare that my will shall be governed by and interpreted in 
accordance with English law and all powers and rights implied by English 
law shall apply hereto and to the trusts created hereby,” to which is appended 
the Note “This form may conveniently be used where a testator is or may 
be domiciled out of England.” As if this form is used it will almost inevitably 
lead to costly litigation, surely it is far from “convenient”? In effect, the 
clause flouts some very elementary rules of the Conflict of Laws, e.g., if the 
testator is domiciled out of England then English law will not “ govern” it 
(except as regards any ee land included in the estate) but the lew 
domicilé will do so. If, to take the most probable case, he or she dies 
domiciled in Scotland, Scots law will, inter aka, restrict the operation of the 
will to, the “ dead’s part,” which may often amount to as little as one-third of 
the moveble estate. Even if the testator is domiciled in England, but has land 
outside England (¢.. a house in Jersey for his retirement), English law 
will not govern any testamentary disposition of this property, but the lew loci 
will. Surely in these cosmopolitan days some warning of these difficulties, 
which may render the effect of the clause almost nugatory in the only cases 
where it is likely to be used, should have been inserted. It is true that 
English law may be expressly made the “law of construction” of the will 
by the use of some such words as (to preserve what one can of the Form) 
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“I declare that my will shall be interpreted in accordance with English lew,” 
but the effective operation of this will be very much narrower than the 
editors appear to suppose and we feel that tt would be safer to add a warning 
that cases in which the testator Js, or may be, domiciled outside England, or 
has land outside it, present peculiarly complex problems of the Conflict of 
Laws—just think of renoci!—as to which counsel should be consulted. In 
1910 English life was perhaps so insular that the potential presence of a 
foreign domicile or property might be ignored as not occurring tn the social 
classes with which the book is concerned. (Yet even then about 6,000 British 
people were resident, and therefore presumably possessed property, in one 
French town (Menton) alone; many of them must have been domiciled there.) 
But in 1964 retirement to “sunnier climes” is coming to be within the 
financial reach of quite a high proportion of the population. Hence at least 
an awareness of the problems which may arise as to the effect of thelr wills 
might have been 

With this small exception this useful book may once again be very warmly 
recommended to solicttors. 

C. DOLY Farrar. 


Property Taxation: Tax Planning in Land Transactions with 
Precedents. By H. G. S. Plunkett, of Gray’s Inn and the 
Oxford Circuit, Baerrister-at-Law. mdon: Sweet & Maxwell 
Ltd. 1968. xrri and 875 and (index) 14 pp. £8 8s. net.] 


Moca of the time of tax practitioners is occupied with land transactions, and 
Miss Plunkett and her publishers have judged accurately the need for a 
Monograph on this difficult branch of Revenue Law. The book is clearly 
intended for practitioners such as solicitors and accountants. This is evident 
from the manner of treatment of individual topics and from the fact that a 
number of useful precedents are included. It is, therefore, no criticism of 
the book to say that it is neither sufficiently critical nor sufficiently profound 
for use in advanced courses of taxation in universities. Much of the law in 
this book could equally well be found in any standard textbook on taxation 
but the peculiar advantage of the monograph is that the author is able, by 
the careful selection and arrangement of topics, to present familiar law in a 
different light; in addition, there is more scope for comment on practical 
matters such as (in the context of property taxetlon) problems which are 
peculiar to the development of flats, the use of service companies and so on. 
Miss Plunkett has taken full use of the opportunities afforded to her in 
these respects and the book is of obvious value to practitioners. The fact 
that the publication of the book coincided with the abolition of Schedule A 
and the introduction of Case VIII of Schedule D has made the author's task 
a dificult one and the present edition is inevitably lumbered with a good deal 
of law which is rapidly becoming of historical interest only. No doubt the 
next edition will see the extrusion of much of the present text. 
B. Pursow. 


Gisson’s ConvEyancine. Nineteenth edition. By R. H. Kenaury. 
[London: The Law Notes Lending Library Ltd. 1964. cxx 
and 822 pp. (with index). £4 12s. 6d. net.] 


Gmsow’s Cowverawcora may be regarded as having attained the rank of 
a legal classic in the sphere of its circulation and in the range of its exposition. 
The nineteenth edition under the able editorahip of Mr. R. H. Kersley has 
incorporated the effect of several statutory enactments which have become 
operative since the last edition in so far as they bear upon the textual 
matter of the work, But every book is Hable at some points to be outdistenced 
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by new parliamentary measures which have found their way to the statute book 
after a new edition has gone to press, and that is the case here-with the 
Perpetuities and Accumulations Act, 1964, for instance, which the reader 
must take into account, although the subject does not figure to any substan- 
tial extent in the body of the book. 

The work is so comprehensive that all the sections of it form the subject- 
matter of large separate monographs and textbooks, and yet the text is so 
carefully worded, with the advantage of widely selected references to the 
authorities, thet the reader may be assured that he has a safe guide through 
the maze of intricacies which, notwithstanding the property legislation of 
1925 and its amendments, still characterise the law of property in its 
practical application in conveyancing. 

The subject is expounded in two parts called Book One, “ Unregistered 
Conveyancing” and Book Two “Conveyancing under the Land Registration 
Act.” In its earliest forms Gibson's Oonweyoncing was styled Students’ 
Conveyancing, but so admirable did the students in thosa days find the book 
to be that they carried it into the times when they became practitioners and 
the book rightly became entitled simply Gibson’s Compsyancing. 

The arrangement of the work ts as ever excellent, and the exposition of 
the transactions step by step logical, forming a picture of the processes 
involved as they occur in normal practice. The “Table of Contents” in 
itself provides a key thereto, and the reader will be hard put to find an 
incident in the dealings with the property not dealt with in this altogether 
admirable work. Clarity of design and lucidity of treatment are outstanding 
characteristics, and such chapters as those on “ Town and Country Planning” 
and those which expound the bearing of the numerous statutory develop- 
ments upon both sales end leases of property are models of succinct 
explanation. A good instance of the way in which a whole proposition is 
presented with a minimum of words is to be found at p. 517 where with the 
aid of a footnote it is shown how it is possible to circumvent the difficulty 
involved in avolding the machinery of the Settled Land Act, 1925, where it is 
proposed to give a party what is virtually a Hfe interest in land. A note 
to the setting out of section 20 of the statute shows that a tenant for his 
own or any other life or for years determinable on life who would have the 
powers of a tenant for life (and thus be subject to the system of the Settled > 
Land Act) became so endowed (or burdened if one so deems it), but “not 
if he has to pay rent,” citing Re Oatkng [1981] 2 Ch. 859 as an authority 
therefor—a process since largely adopted in conveyencing practice. 

Book Two dealing with Registered Conveyancing affords a most valuable 
gurvey of the principles and practice, and with the spread of the method in 
various parts of the country hitherto unfamiliar therewith the excellent 
Introduction (commencing at p. 667) affords a most helpful guide. A feature 
of the whole edition is the quite frequent reference to current periodical 
legal literature. 

The acquisition of this edition of the book by the practitioner as well 
as by the student is in every way remunerative and forms a complement to 
the textbooks on the substantive law of real and personal property covering in 
survey the whole of the territory involved. i 

BrrTam B. BENAS. 


Tur [INTERNATIONAL Monetany Funbo. By Hans AvrFBicar. 
[London: Stevens & Sons Ltd. Library of World Affairs No. 
68. 1964. 126 pp. £1 10s. net.] 


Ix 1960 Professor Ervin P. Hexner of the Pennsylvania State University 
formerly a Counsellor of the International Monetary Fund, published a lithe 
book in Germany under the ttle Das Verfasewngs- wad Rechtssystem des 
Internationalen Wahrungsfonds. Another Counsellor of the International 
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Monetary Fund, Dr. Hans Aufricht, already well known as the author of a 
number of contributions to monetary and banking lew, has now publisbed a 
not altogether dissimilar book in England. 

It is divided into three parts headed, respectively, legal bases, structure 
and functions. It also includes eight appendices so as to limit the actual text 
of the book to seventy-seven pages. The text of the Fund’s Articles of 
Agreement is, unfortunately, not printed, but to a substantial extent it Js 
repeated and summarised by the author himself. His object is to describe 
and cxplain the status and the activities of the Fund and this he does lucidly 
and attractively. He is not concerned with the analysis of the Agreement, its 
terminology, the legal character of the business done by the Fund. Conse- 
quently such important problems as the definition of exchange restrictions, the 
delimitation of capital and current transactions or the nature of “ repurchases” 
are left unexplored (see on some of these matters 96 (1959) (I) Hague 
Recueil 87 et seg.) Dr. Aufricht’s book is an introductory, yet very useful 
guide which, in accordence with his intention, is apt to contribute “to a 
realistic evaluation of the law and practice of the Fund from tts inception to 
the present” (p. 8). Every attempt to acquaint the world in general and 
lawyers in particular with the tmportant work done by the Fund must be 
welcomed and from this point of view Dr. Aufricht’s meritorious undertaking 
deserves gratitude. But there is need for a profound and thorough study 
of a strictly academic fonction, and this has not yet been written. 

F. A. Muon. 


OpGERs ON PLEADING anD Practice. Eighteenth edition. By GIES 
Francis Harwoop, M.a.; Consulting editor Master Baso. 
ANTHONY HARWOOD, M.A. don: Stevens & Sons Ltd. 
1968. lii and 542 pp. (with index). £8 8s. net.] ' 


Waxr a textbook attains an elghteenth edition surely the maxim res ipsa 
logwitur could hardly boast a better exemplification. 

This edition has been rendered the more urgent by reason of the Rules of 
the Supreme Court (Revision) 1962, which came into operation on January 1, 
1964. The chapters dealing with Order 14 procedure, Amendment and 
Discovery, have been rewritten to meet the new requirements, and throughout 
the work the text has been remoulded to conform with the current regulations. 
No one, student or practitioner (for this is one of those books which the 
student carries over into his practising days), can rely on the earlier editions, 
except, of course, for comparative purposes to examine the evolution of the 
subject. The introductory survey which constitutes Chapter 1 is altogether 
admirable and the student is fortunate to have at hand so helpful a lamp to 
Muminate the path to so difficult a subject as Pleading and Practice in civil 
actions in the High Court of Justice. The system of illustration by extracts 
from the judgments of the relevant cases has been a feature of the work 
since its first appearance by its originator, the late W. Blake Odgers, x.c., 
who did so much to bring a relatively intangible subject well within the scope 
of the youngest student of the law. The precedents by way of example are 
usefully illustrative and it ts gratifying to see that the suggestion in these 
columns that fictions names for plaintiffs and defendants, in some cases 
not always so felicttously chosen, should be abolished has become the rule 
with a few exceptions, and nearly all of these are equipped with amusing yet 
innocuous forenames and surnames—certainly “Able Seedee Limited” who Is 
asked to be wound up by the court on the petition of “Effie Geealch” 
(pp. 489-600) are gems of their kind. On p. 480 reference is made to the 
“County of Cheshire.” That delectable county is more generally described 
as the “County of Chester.” Perhaps the reference to Cheshire’s Modern 
Law of Real Property a few lines previously may have carried its sight and 
sound over to the pleading in question. Similarly, on p. 449 there is a 
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reference to the County of Hampshire. Should that not be the County of 
Southampton? 

Since Odgers has added now for some time a description, as mentioned 
before in these columns, an excellent one at that edited by Mr. Raymond 
Walton, Q.C., of Chancery Procedure (in the present edition expanded into two 
chapters), the plea is reiterated for the addition to the list of precedents a 
form of Originating Summons in the Chancery Division, to which might well 
be added a form of Affidavit in support. There 1s one accession to the 
expounding of material pleas which might well find a place in the text, 
namely, that a plaintiff in a claim based on misrepresentation should state 
that it was in reliance on such representation that the plaintiff entered into 
the transaction from which he seeks relief (see Attwood v. Smal (1888) 6 
CL & F. 282, 244 and Derry v. Peek (1899) 14 App.Cas. 887), although it is 
admitted that the illustrative precedents disclose the point Such an 
admonition can well be salutary for the novice and. a reminder to the 
practitioner by way of a caution. The reference to Order 18, r. 12 (1) (a) 
on p. 119 seems to call for more explicit emphasis. It says much for so 
comprehensive a work that there are few points which suggested emplification. 
A useful addition, it is submitted, would be a fuller reference to the Liverpool 
and Manchester District Registries than that appearing on p. 8 as a footnote. 
A reference might usefully be made to the Court of Chancery of Lancaster 
Act, 1953, which permits the transfer of proceedings from the High Court 
to the Court of Chancery of the County Palatine of Lancaster. 

This edition is a necessary acquisition for every legal library, institutional 
or personal, and it is good to see the name Harwood—father and son— 
continuing a high tradition of general editorship. 

: Bretuam B. Brxas. 


REGISTRIERUNG UND GERICHTLICHE NACHPRÖFUNG VON WETTBE- 
WERBSBESCHRANKUNGEN IN GROSSBRITANNIEN. By MANFRED 
Scumepenmamn, [Karlsruhe: Verlag C. F. Muller. xii and 
188 pp. DM.25.00.] 


Tms book is the first in a series of studies on the law governing competition in 
Europe, It sets out accurately and comprehensively tbe relevant law of this 
country at Common Law, under the Monopolies and Restrictive Practices 
(Inquiry and Control) Act, 1948, and under the Restrictive Trade Practices 
Act, 1956, and undoubtedly it would be a first-rate book for a German 
student of the subject to use. 

The English reader will be principally interested in the critical observations 
the author has to make about the work of the Monopolies Commission and the 
Restrictive Practices Court. His comments about the Monopolies Commission 
will find a great deal of acceptance in this country. 

His principal criticism is that the Monopolies Commission has not given 
full effect to the requirement of the 1948 Act that it should judge dominant 
market positions and restrictive trading agreements in the light of the public 
interest, but has adopted the doctrinaire position that its mission is to 
ensure the prevalence of the maximum amount of competition. He says 
(at p. 58%): 

“The Monopolies Act of 1948, which sets out the criterion for the 
Commlasioner’s recommendations, is neutral in respect of the question of 
competition. It subjects monopolies to a certain degree of public control 
and proceeds on the principle thet monopolistic practices can in certain 
circumstances be harmful, but that monopolies themselves—just like 
cartels—are neither good nor bad .... The fact that the Commission 
has declared certain practices to be harmful in themselves and on the 


* Translations of extracts from the book under review are the reviewer's own. 
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position of en industry, emphasises its conclusion that in these circum 
stances competition is the only rational elternative to the organisation of 
the market by a cartel . The Report [Report of the Monopolies Com- 
mission on Collective Discrimination] shows, moreover, that in the 
Commission's opinion a dominant market position enjoyed by firms which 
practise discrimination both makes it possible for them to discriminate and 
makes thelr discrimination more effective. It sees in the exclusion of new 
undertakings from the market the most harmful form of discrimination. 
The Commission is prepared to suffer certain economic sacrifices, such as 
the termination of aggregated rebates, in order to bring such a situation 
to an end. Its position can only be accepted, however, if one sees free 
competition as worth protection in itself, and forgoes considering the best 
relation of a price and quality for the greatest possible number of 
undertakings as the only proper criterion.” 


However, the author not only finds cause for criticism in the Commission's 
acceptance of free competition as its guiding light; he also accuses it of 
inconsistency in applying the principle, and points to its ready acceptance of 
oligopolistic competition as satisfactory. He says [at p. 56]: 

“The Commission makes exceptions in some cases to its principle of 
‘free entry” ... For exemple the Commission is little concerned about 
free competition when monopolistic suppliers and customers with approxi- 
mately equal market strength confront one another. In that case it follows, 
with certain limitations, Galbraith’s theory of ‘Coun power,’ 
which is not only an observation on the form of a market, but is also a 
Justification of monopoly. In other cases the Commission shows certein 
sympathy for the theory developed by Schumpeter that only large under- 
takings can undertake technical developments, and that monopolistic 
competition must exist in the fields of invention and investment.” 


The author finds less cause to criticise the Restrictive Trade Practices 
Act, 1956, and the work of the Restrictive Practices Court. Although he does 
not admit it, this is probably beceuse section 31 of the Act more closely 
resembles the specific criteria of the German Cartel Law of 1957, and is not 
as vague es the Monopolies Act, 1948. He accepts as satisfactory the wide 
discretion given to the Restrictive Practices Court, and only finds cause for 
criticlam in the form of the 1986 Act. He would prefer it, Hke the German 
law, to contain prohibitions on certain kinds of cartel subject to feirly widely 
drawn exceptions, He says [at p. 184]: 


“The decision to confer jurisdiction [under the 1956 Act] on a court 
and not on an administrative authority does not mean, however, that the 
substantive provisions of the Act are very happily drafted and that too 
much is not expected of the Court in individual cases. It hes already 
been stated that section 21 (1) requires the Court to weigh various economic 
factors, such as unemployment or a reduction of exports, on the one side 
and excessive prices or poor qualfty on the other. The Court has 
therefore not only to decide whether these factors exist, but also what 
economic significance they bave.... The defect of the Act is attributeble 
to the legislature which fails to impose a per se prohibition on certain forms 
of cartel to which, by way of exception, certain specified circumstances 
could be pleaded as justification.” 


. The book is a worthy contribution to discussion on the law relating to 
Monopolies and Restrictive Trade Practices and it is refreshing to have an 
outside view expressed on our law. It is hoped that the remaining volumes 
in this series will be equally as informative and stimulating. 


Rosgat R. Pexx mortor. 


626 THE MODEEN LAW REVIEW Vou 2 


CONTRIBUTO atzA Ricerca DEX PRINCEN GENERALI COMUNI AI 
DEITTI DEGLI STATI DELLA Comuntra EUROPEA IN MATERIA 
pI RESPONSABILITA E:XTRACONTRATTUALE. By ANGELO GRISOLI. 
[Universita di Pavia: Studi nelle Scienze Giuridiche e Sociale. 
1968. 150 pp. (with bibliography and index). 1.2500.] 


Tas monograph is both an important addition to-the rapidly growing 
literature on the jurisprudence of the European Communities and also an 
interesting example of the fruitful use of comparative legal method. The 
author sets out to examine the nature of the Communities’ responsibilities for 
“ faute de service” under the E.C.S.C. Treaty (art. 40 (1), (#)) and under the 
Treaty of Rome (art. #15 (%)). This involves him in an analysis of the general 
principles of law (“principes géaérouz commans ous droits des Etats 
membres”) which, according to the Treaties, must regulate those respon- 
sibiltties, The nature and extent of “feute de service” in community law has 
for some time been the subject of controversy and hes come before both the 
Court of Justice of the European Coal and Stee] Community and the present 
European Court, The distinction between “fawts de service” and “faute 
personelle” in French administrative law is well known; in community law 
the definition of “fautes de service” has not been easy to achieve. However, 
since the Kergall case in 1958 the European Court has at least been able to lay 
down some guidelines which suggest that wrongs caused by certain adminis- 
trative defects, such as negligence, inadequacy or misapplication of regulations, 
may amount to “ fautes de service” and be the subject of claims for damages 
against the authority concerned. In leading cases, some of which are discussed 
by the author in his third chapter (p. 59 et seg.), both the Common Assembly 
and the High Authority of the Coal and Steel Community have had “ fautes 
de service” found against them. 

The most interesting part of the work, in the view of the present reviewer, 
is the examination, in the fourth and fifth chapters (p. 68 et seg.), of the 
relationship between the evolving principles of community law, especially in 
regard to the interpretation of article 215 (2) of the Rome Treaty (and art. 
188 (2) of the Euratom Treaty), and the rules recognised in the municipal 
systems of member States of the Community. There is a useful review of 
municipal decisions which points to some areas of prospective conflict between 

law and municipal law. There is a helpful bibliographical note 
and the whole work is fully documented; all in all, a thoughtful and pioneering 


book. K. R. Snascowes. 


RECHT IM DIENSTE DER Menscurnwtrpx. Festschrift tür Herbert 

Kraus. [Wūrzburg: Holzner Verlag. 1964. 547 pp. No price 
Tue is the second Festschrift which has been published in honour of Herbert 
Kraus, the Emeritus Professor of Public International Law of the University 
of Göttingen, who recently celebrated bis elghtleth birthday. Unfortunately 
not all the twenty-nine contributions are of the high standard which Kraus 
invariably observed and which he could expect to be observed by his friends 
and pupils. This comment applies, in particular, to the second part of the 
volume which includes nine articles of a historical or political character. 
The first of them is written by Professor Henry M. Adams of the University 
of California, Santa Barbara. Under the title Propaganda, Prejudice and 
the Breakdown of International Law be sets out to prove that in the United 
States, during the period of neutrality prior to April 1917, “law and 
morality fell victim to Anglo-American propaganda and Anglophile prejudice ” 
(p. 871). In support of this thesis the author presents about the most 
jaundiced views one can imagine Thus the German Ambassador to 
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Washington was concerned to defend his country “from American persecution 
and the juridical chicanery of Lansing” (p. 877), or (p. 889) 

“with the failure of the German efforts for peace at the end of the 
year the final Germen decision in favor of unrestricted submarine warfare 
became inevitable. By the opening of the year 1917 the anti-German 
policies pursued by the Anglophile triumvirate, Lansing, House and 
Wilson... had made the United States a part of the Entente war effort 
. .. British war policy, enthusiastically carried out by Americans on 
American sofl, had successfully undermined and destroyed the former 
ties between Germany and the United States.” 


Another article in this group by Joachim Freiherr von Braun deals with the 
end of the Weimar Republic and attempts to prove the innocence of the great 
East-Elbian landowners and Hindenburg’s independence of their influence. 
Among the strictly legal contributions there are some which deserve the 
attention of the non-German reader. Dahm’s article on the recognition of 
confiscations carried out in violation of public international law is perhaps 
the weightlest analysis of the problem which has so far appeared anywhere. 
Gamillscheg’s discussion of lebour law as a subject of comparative investiga- 
tion will, ft is hoped, stimulate work in a much neglected field. Professor 
Klein renders a particularly interesting report on the practice of the Federal 
Republic in regard to the recognition of new states. The specialist will 
derive much benefit from Makarov’'s discussion of the nationality of aeroplanes, 
while comparative material is much enriched by Maridakis’ summary of the 
attitude of Greek judges towards public international law. Baschhofer’s 
article on the reservations made by the Federal Republic when resuming 
diplomatic relations with the Soviet Union deals with the legal significance of 
certain statements which are unlikely to be widely known or remembered, but 
deserve much thought and analysis. Profesor Sallet of the Livingstone 
College, U.S.A. provides much interesting information on Francis Lieber 
(1788-1872) and his work; this is a helpful contribution to the recent history 
of international law and a very readable sketch of an unusual men. 
Numerous other articles which it is not possible to mention specifically 
deal with a large variety of subjects. They include what is probably one of 
the most remarkeble contributions ever made to a Festschrift, viz, corres- 
pondence between A. B. Schwars and Guido Kisch which the latter publishes 
in memory of the former who died in 1958. Its academic interest is shadowy, 


its general value highly questionable. F. A. Maxx. 


Tar Frenc Cont oF CRDONAL Procepure. Translated and with 
an Introduction by GrraLD L. KOCK, A.B., J.D., LL.M. [South 
Hackensack, N.J.: Fred B. Rothman and Co.; London: Sweet 
& Maxwell Ltd. The American Series of Foreign Pepal Codes 
No. 7. 1964. xvii and 258 pp. £2 17s. 6d. net.] 


Ture is a valuable addition to the series of translations of foreign penal 
codes being undertaken by the School of Law of New York University. It 
complementa the first volume in the serles, The French Penal Code: alongside 
one of the oldest continental codes of substantive criminal law is now placed 
the latest code of criminal procedure in Western Europe. The translation 
is skilfully carried out by Professor Kock and is very faithful to the original 
text. In this he follows the policy of literal rather than idiomatic translations 
which was laid down for the series by its editor-in-chief, Professor Mueller. In 
his foreword to this volume the latter points out that with previous volumes 
the number of reviewers suggesting more litere] translation have been about 
balanced by those who urge more liberty, from which he deduces that the 
serles has chosen the proper central path After comparing the present 
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translation with some of the original French this reviewer would respectfaly 
agree. The only mild compleint is against the American habit of swallowing 
prepositions, which gives us, for example, on the book’s spine “French 
Criminal Procedure Code” (why not “French Code of Criminal Procedure” 
as on the title page?), and in the text (at pp. 48 and 79) “The First Degree 
Investigating Jurisdiction” and “The Second Degree Investigating Jurisdic- 
tion ”—why not follow both French and English usage and say “The 
Investigating Jurisdiction of First Degree,” “. . . of Second Degree”? 
One of the few renderings apt to confuse is that of “ Preliminary Investiga- 
tion” in article 75 for “Enquéte préliminaire” closely followed in Article 79 
by “Preparatory Investigation” for “Instruction préparatoire.” Would it 
not have been wiser to select a different substantive for the latter, e.g., 
“Prelimmary Inquiry”? This would also have conveyed the nuance that 
Pinstruction is a judicial inquisition, like the coroner’s inquest. 

But these blemishes are trifling in comparison with the solid accomplish- 
ment of making available this code to those who have no French. Professor 
Kock has well served the cause of comparative legal studies, not least by 
his introduction which gives a lucid outline in brief of the French criminal 
process. This, a digest in a dozen pages of his fuller article in the American 
Journal of Oomparative Law (1960, at p. 288), should be prescribed reading 
for students of comparative criminal procedure. 

The book is well produced but the price seems high for a work with 
practically no footnotes and generally straightforward typography. 

We are told that no legs than twelve other volumes in this series are in 
preparation. Their excellence to date must make one regret that there is no 
equivalent project to provide modern translations into English of some of 
the leading civil codes of the world. 


L. Nevizte Browx. 


Books and publications received: 


CHARLESWORTH ON Neouicence. 2nd Cumulative Supplement to 
the 4th edition (up to September 1, 1964). By R. A. Prncy. 
[Sweet & Maxwell, Ltd. 12s. 6d.] 


GaTLey oN List anD SLanpre. 8rd Cumulative Supplement to the 
8rd edition (up to October 1, 1964). By R. L. McEwen and 
P. S. C. Lewis. [Sweet & Maxwell, Ltd. 8s. éd.] 

PHIPs0N ON EVIDENCE. lst Supplement to the 10th edition. (Up 
to October 1, 1964). By Micar V. Ancyixr. [Sweet & 
Maxwell, Ltd. 5s.] 


Tae Law or Restrictive Trane Practices anD Monopo.ies. By 
Sm Ricuarp O. WILBERFORCE, ALAN CAMPBELL AND NEIL 
Erres. 2nd Cumulative Supplement (up to January 1, 1964). 
[Sweet & Maxwell, Ltd. xii and 105 pp. 25s.] 

Heywoop anD Massey: Court oF Prorecrion Practice. Supple- 
ment to the 8th edition (up to January 1, 1964). By DONALD 
G. Hunt and Mavnice E. Reev. [Stevens & Sons, Lid. 
7s. 6d.] 


Toe Law or Income Tax, SURTAX AND Prorita Tax. lst Supple- 
ment (to January 1, 1964). By G. S. A. Waearczorr and 
Lronarp Lazar. [xxv and 55 pp. with appendices. Sweet and 
Maxwell Ltd. 12s. 6d.] 
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COMPENSATION VERSUS PUNISHMENT 
IN DAMAGES AWARDS 


Tmar the object of an award of damages is to compensate the 
plaintiff for his loss and not to punish the defendant for his wrong- 
doing is a modern notion. In an earlier age the separation of | 
compensation and punishment wes not so clear-cut, but as tort 
gradually became weaned away from crime and as, much later, the 
idea of no liability without fault became undermined by principles 
of strict liability, so the idea that damages might be based on 
punishment as well as compensation waned. 

Yet Imgermgs of this idea remain even today. These have 
appeared particularly in actions arising out of personal injury and 
wrongful death, where assessments of damages have tended to turn 
a blind eye (1) to the collateral benefits conferred upon the victim 
by third parties and (2) to the fact that the victim’s lite has been 
extinguished, cut down or rendered unconscious by the defendant’s 
act. It is proposed to examine these two central illustrations of 
the tension between compensation and punishment today, and to 
show that the modern cases clearly suggest that the penal principle 
is losing its final footholds in the law of damages and is near to 
final extinction. 


I. Toe WANG or THe Concepr or “* MATTERS 
COMPLETELY COLLATERAL ” 


There was until recently general acceptance of the rule that the 
damages to be awarded against a defendant in an action for personal 
injuries were not to be reduced because part of the plaintiff’s loss 
had been recouped by reason of benefits conferred upon him by 
third parties with whom the defendant had nothing to do. Such 
benefits were described as “matters completely collateral,” as 
“ res inter alios acta ”-or as too remote to be brought into con- 
sideration, However the essential weakness of this position is that 
it ignores the fact that the plaintiff is being overcompensated. A 
decade ago the House of Lords in British Transport Commission v. 
629 
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Gourley + set in motion the process of erosion of the rule, but it is 
only today that the full force of that decision is being felt. 


1 


The courts had first adopted the rule that collateral benefits ahould 
be left out of account as early as 1874 in Bradburn v. G.W. Ry.,? 
where the benefit received by the plaintiff consisted of the moneys 
paid him by his insurance company under an accident insurance 
policy which he had taken out. Similarly, no deduction was made 
from the damages by reason of pension moneys paid to the plaintiff 
in Payne v. Railway Ewecutive.? As to social insurance under the 
National Insurance Acts, 1046, there is of course a specific provision 
for deduction, but only of half of the benefits receivable for five 
years.* Unemployment benefit is however omitted from the statu- 
tory provision, and although it was deducted in full in Lindstedt v. 
Wimborne 8.S. Co. the decision had been criticised.* These cases 
dealt with benefits conferred as of right; there was also similar 
authority in the case of benefits gratuitously conferred. Thus no 
deduction was made in Lifen v. Watson ™ in respect of free board 
and lodging provided to the plaintiff by her father, in Redpath v. 
Belfast & County Down Ry.* in respect of charitable donations paid 
from a rail disaster fund, or in Roach v. Yates? ip respect of 
gratuitous nursing attendance rendered the plaintiff by his wife 
and sister-in-law. And in addition to refusing to take into account 
such benefits, the courts also refused to take into account, so ag to 
reduce the damages awarded for loss of earnings, the Income tax 
which would have been payable on those earnings: as with col- 
lateral benefits, so with collateral liabilities. This was decided by 
the Court of Appeal in Billingham v. Hughes. 

Now much of this has been changed by the decision in Gourley 
that, in an action for damages for personal injuries tortiously 
inflicted, the calculation of the plaintiff’s damages in respect of his 
logs of earnings, both past and prospective at the time of trial, 
must take into account the tax which would have been payable 
upon them. Billingham v. Hughes 1° of course fell with the decision 
in Gourley itself, but none of the other cases was directly called in 
question and at first it looked as if the decision might only affect 
the tax issue itself. This was particularly true as Gourley dealt 
with a collateral liability from which the plaintiff was spared rather 
than with a collateral benefit of which he was the recipient, which 


1 

2 . 
2 pe) 1 K.B. Æ (0.A.). 
ts. the Law Reform (Personal Injuries) Act, 1048. 
5 .R. 19 
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was the issue in all the other cases. It was only gradually that the 
real significance of the decision has appeared, epitomised in 
Pearson L.J.’s statement, nearly a decade later in Parsons v. 
B.N.M. Laboratories,“ that in his view “‘ the decision and reason- 
ing of the House of Lords in Gourley’s case involved a new approach 
to the question of remoteness in cases such as this.” * Accordingly 
there are now deductions made in a number of cases. In Browning 
v. War Office * the Court of Appeal held that pension moneys must 
be taken into account and declined to follow Payne v. Railway 
Emecutive * on this point..* In Parsons v. B.N.M. Laboratories 1° 
the Court of Appeal held that unemployment benefit fell to be 
deducted in calculating the plaintiff’s damages for loss of earnings, 
thus confirming the criticised Lindstedt v. Wimborne 8.8. Co.,1" 
although Parsons itself dealt with a claim for damages for wrongful 
dismissal and not for personal injury. And in Browning v. War 
Office ** Lord Denning M.R. took it as established that, where a 
plaintiff is paid his wages as of right by his employer during 
incapacity, he cannot claim the self-same wages again from the 
wrongdoer, but must give credit for the wages he has received and 
` is entitled to receive.** This conclusion was already implicit, as 
Lord Denning pointed out, in the twin cases, heard together on 
appeal soon after Gourley, of Monmouthshire C.C. v. Smith ® and 
Metropolitan Police District Receiver v. Croydon Corp.,® which 
had refused a quasi-contractual action to an employer for wages 
which he had paid under obligation to his employee during his 
illness and which had not been claimed and awarded in the 
employee’s action against the tortfeasor. Finally, as to benefits 
gratuitously conferred, in Schneider v. Kisovitch ™ Paull J. stated 
his opinion that a plaintiff who had received medical services from 
his friends or relatives could not claim the value of those services in 
his action against the tortfeasor. 
2 

What is the cause of this change in the law? What is this “‘ new 
approach to the question of remoteness in cases such as this ” that 
Pearson L.J. finds in the decision and reasoning of the House of 
Lords in Gourley? Framed in terms of remoteness the decision 
can be said to herald a trend to regard fewer and fewer matters as 


11 [1064] 1 Q.B. % (O.A). - 

13 Ibid. at p. T (0.4) 

13 1 - T50 (0.4). 

14 1852) 1 PE 96 (C.A). - 

15 Payne i on the strength of its second ratio deoidendi, vis., 
that no deduction should be made because Sho. payment of the 


pension was 

in the discretion of the payor to the extent it could be withheld or 

il on thie ee the award of damages when made. The decision was 
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18 1 Q.B. 750 (0.A.). tr (1949) 68 LI.L.R. 19. 
18 [1968] 1 3B 750 (C.A). 19 Ibid. at p. 759. 
3 57] 2 Q-B. 154 (C.A.) 31 [1960] 2 Q.B. 480. 
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completely collateral or res inter alios acta. The pendulum in 
causation has swung the other way. In Payne it was said by 
Cohen L.J. im justifying no deduction of the pension which the 
plaintiff had been paid: “‘ The accident in this case was not the 
causa causans of the receipt by the first plaintiff of the disability 
pension, but the causa sine qua non. The causa causans was his 
service in the Royal Navy.” * But Payne has now been rejected 
(as to this ratio at least) and with it this argument must also fall. 
One might say that the causa causans must now indeed be regarded 
as the accident and not the service in the Navy, but it is surely 
more appropriate to discard the terminology of causation entirely, 
and particularly that of causa causans and causa sine qua non 
which in related fields has been said to be a distinction which does 
not help. In Browning v. War Office * Diplock L.J. recognised 
explicitly that ‘‘ the question of remoteness in relation to the assess- 
ment of damages is always empirical.” * The important question 
is therefore: what is the policy that lies behind this front of 
causation terminology? It is this. 
The court in these cases is presented with a dilemma: it must 
decide whether the effect of the third party’s involvement is to 
allow the plaintiff to be compensated beyond his loss or is to lighten 
the burden of compensation placed upon the defendant. The former 
solution is attained by holding the third party’s action too remote, 
the latter by holding it not too remote. Why, as a matter of policy 
rather than causation, should the court prefer one solution to the 
other? The answer of the earlier Iaw—holding the third party’s 
action collateral and too remote—was based on the argument that 
the defendant deserves to pay, as he is the tortfeasor and wrong- | 
doer, and that as between the plaintiff and defendant any windfall 
should go to the plaintiff. The new view has laid bare the fallacy in 
this argument—that this whole approach runs contrary to the basic 
idea that damages are compensatory and not punitive. Diplock L.J. 
recognised this quite clearly in Browning v. War Office.“ He 
said : 
“ In the ultimate analysis this case turns on a question of 
principle fundamental in the law of torts, videlicet, whether 
m those of action such as negligence which have 
developed from on the case, where actual 
suffered by the plaintiff is an essential ingredient to his cause of 
action, the monetary damages to be awarded are compensatory 
or punitive: whether the porey of the common law in these 
types of action is to provide restitution for the plaintiff or to 
visit retribution on the defendant.” *° 

Fe Soa 1 K.B. 26 at p. 36 (O.A). 

28 Bee Pearce L.J. in Jenner v. West [1060] 1 W.L.R. 554 at p. 565 (0.A.) 
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The suggestion that the defendant “ deserves ” to pay has no 
merit: this again puts the accent on punishment rather than on 
compensation. For this reason Diplock L.J. deliberately used the 
word “‘ defendant ” “ rather than applying . . . so emotive a label 
as ‘ wrongdoer ’ or even ‘ tortfeasor,’ for the emotions with which 
these latter expressions are charged tend, I think, to obscure not 
only the realities of the situation in the modern world but also 
the principle of law involved im actions of these types.’?** And 
it should be remembered that if the third party benefit is excluded 
from consideration in assessing the damages, then it will be so 
excluded not only where the defendant is personally at fault but 
also where he is vicariously liable for another’s fault and even where 
the basis of his liability is strict without anyone being at fault.?” 
The terminology of “ windfall ” is also unfortunate, as if a defen- 
dant was not entitled to be lucky and have his damages cut down 
by the fortuitous circumstance that the plaintiff’s loss is lessened 
by the action of some third party. That the defendant is so entitled 
at all levels, that a tortfeasor may’ be lucky—or unlucky—at any 
point down the line, can be easily demonstrated. He may be lucky 
not to hit the plaintiff at all, however careless his actions may have 
been. And even if he does hit the plaintiff he may be lucky to cause 
him only a slight physical injury or an injury which involves the 
plaintiff in only a slight pecuniary loss. And his luck may exceed 
his reasonable expectations; he may hit a man with an iron consti- 
tution rather than an egg-shell skull, a well-dressed pauper rather 
than a shabby millionaire. 

The trend started by Gourley ** mirrors these considerations of 
principle and is therefore to be wholeheartedly endorsed. Without 
more, it might be said that now all third party actions should be 
taken into account in assessing the plaintiff's damages, thus carry- 
ing the compensatory principle right through this Tange of cases. 
Yet the aftermath of Gourley has not yet swept away all the 
vestiges of the earlier position of non-deductibility. There remain 
two types of benefit which continue to hold out against the fall 
sweep of the compensatory principle: these are (1) the accident 
insurance policy and (2) the gratuitous payment or service. That 
neither of these should be deducted from the plaintiff’s damages was 
accepted by the Court of Appeal in Browning v. War Office,*° 
although the court there was differing from the prior law and 


31 The defendant may be strictly liable for sical inj caused by his 
trespassing cattle (¢.g., Wormald v. Cole aa 1 B éld (C.4.)) or his 
animals feras nataras (6.9., May v. Bur ( ) 9 Q.B. 101), and the rule 
in Rylands v. Fletcher (1888) L.R. 8 H.-L. 880 continues to apply to personal 
injuries Ory T Kendroks [1956] 1 W.L.R. 85 pet” 

28 Cf. Lord Derli ‘s remarks in West v. Shephard [1984] A.O. 828 at p. 869 
to the effect that “the amount of harm done by igence owes nearly 
everything to accident and very little to the state of of the doer; the 
barest negligence can cause the gravest injury and the most culpable little 
or none at all.” 

2o [1986] A.O. 185. 20 [1968] 1 Q.B. 750 (0.4). 
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upholding the deduction of pensions paid as of right. This sug- 
gests that these pockets of resistance to the new rule of deductibility 
must, even without the protection of the general argument as to 
the defendant’s deserts and the placement of windfalls, be able to 
seek shelter under some subsidiary arguments which apply only 
to these specific cases. And indeed such arguments exist. Briefly, 
the argument in favour of not deducting from the plaintiff’s 
damages the moneys paid him under his accident insurance policies 
is that he has paid for the accident insurance with his own moneys, 
that he should not be deprived of this virtuous planning to the 
defendant’s advantage, that the fruits of his thrift and foresight 
should enure to him and not to the defendant. This argument 
appeared side by side with the causation argument in Bradburn v. 
G.W. Ry.* Against this, the argument in favour of not deducting 
gratuitous payments or the value of gratuitous services from the 
plaintiff’s damages is that the person conferrmg the gift intended 
to benefit the plaintiff and it would be improper to shift this benefit 
to the defendant. These two arguments thus move in diametrically 
opposite directions. The first argument is that a plaintiff should 
not be subject to deduction where he paid for the benefit, thus 
distinguishing between benefits conferred as of right and benefits 
conferred gratuitously so as to deduct only the latter: the second 
argument is that a plaintiff should not be subject to deduction 
where he is the intended donee, thus distinguishing between 
benefits conferred as of right and those conferred gratuitously so 
as to deduct only the former. This does not mean that the two 
arguments are mutually inconsistent; covering different situations, 
they may be regarded rather as complementary, and it is possible 
for a court to accept, and apply, one without the other or both 
together—or of course neither. In any event they call for separate 
examination. 
8 


The real problem in accepting the argument that the defendant 
should not benefit from the accident policy which the plaintiff has 
paid for is that the same argument can be made to apply to the 
case of wages and pensions (and in part to unemployment benefit) 
which the courts now agree should be deducted. Surely Donovan 
L.J., dissenting in Browning v. War Office, is right in seeing no 
difference between a plaintiff’s pension and a plaintiff’s accident 
insurance policy. As he said: ‘“‘ He earned this pension by maney’s 
worth corresponding to the premiums in a case of insurance, that 


(1874) mee ia Bx. 1. Bramwell B. relied upon this argument while 
pia 1 upon both. They reappear in Payns v. Ratlway Reooutevs 
1 eB 26 YOAJ, where tbe court quotes extensively from Bradburn, 
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money’s worth being the services he rendered under his contract 
of employment.” * Denning L.J., for the majority, agreed that 
he saw the force of this analogy, but then he pointed to the tompet- 
ing and equally persuasive analogy of wages and sick pay. ‘No 
distinction can be drawn between wages and sick pay (which he 
draws during his service) and a pension which he draws after he 
is discharged.” * It is true that both analogies are compelling, 
and surely if they are pulling in different directions—the wages and 
sick pay analogy pointing to deduction and the accident policy 
analogy pointing to no deduction—this suggests that the result 
reached in one of these two situations is itself wrong. In Browning 
the majority decided to place the case of the pension in Ime with 
wages and sick pay and thereby achieved a further gain in the 
acceptance of the compensatory principle; Donovan L.J. in dissent- 
ing would have placed the case of the pension with the accident 
policy and thereby added grist to the mill of the punitive principle. 

The accident insurance case stands out from its companion 
cases only in so far as the argument that the plaintiff should not 
be deprived of the fruits of his thrift and foresight is here repre- 
sented at its highest. Where a person’s contract of employment 
gives him wages and sick pay when off work through injury and 
a pension if retired through injury, one may say that his entitle- 
ment to these fringe benefits represents his thrift and foresight in 
so far as they indicate a willingness to accept lower wages in the 
present; but the argument is clearly not as strong. And with 
unemployment benefit under the National Insurance Acts the 
thrift is only partial, since the sums provided come in part from 
the contributions of the plaintiff’s employer, and the foresight is 
imposed from the outside, since the plaintiff’s own contributions are 
themselves compulsory. But even if the thrift and foresight 
argument is stronger in the case of the accident insurance policy 
than it is in any of the other cases, it is still not a good enough 
reason for over-compensating the plaintiff and flying in the face 
of the cardinal principle of damages. After all, it is equally true 
of property insurance that the payment results from the plaintiff's 
thrift and foresight: yet in property insurance the insured is always 
held to an indemnity and no more. 

Nor does such a result mean that the plaintiff’s thrift and fore- 
sight have been in vain. For there is still great scope to the 
protection that the existence of the insurance gives him even 


33 Ibid. at pp. 768-764. 
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although the insurance moneys are to be taken into account in 
the damages award. In the first place the insurance covers the 
many accidents where there is no tort. Next, even if the plaintiff's 
injury is caused tortiously the tortfeasor may be insolvent. Beyond 
this, the plaintiff may prefer to rest content with his insurance 
proceeds and avoid all the time, trouble and uncertainty which is 
necessarily involved in bringing a lawsuit. And even if he is 
prepared to go ahead with litigation, he may need money right away 
for medical and living expenses and find it hard to await upon 
an eventual judgment in his favour. In effect the person taking 
out accident insurance does so in order to secure himself against 
the financial consequences of an accident and not in order to indulge 
in the speculative gamble of a double recovery where his injury 
is caused tortiously. In Browning v. War Office,* Diplock L.J. 
said that “ an accident insurance policy is a contract to pay a 
sum of money on a contingency; it is in the nature of a wager,” *" 
and it is true that if the law allows the plaintiff to collect on his 
policy and does not diminish his damages for him accordingly, then 
it is allowing the plaintiff to gamble a very, small part of his 
premium * on the possibility of a double recovery. If the law were 
changed, then such a policy could no longer be regarded as in the 
nature of a wager: Diplock L.J. does say that it is a wager because 
the contract is not one of indemnity as the plaintiff is paid according 
to schedules and not in line with the plaintiff’s pecuniary loss, 
but at the same time, by admitting that in Bradburn “ the court 
might well have decided either way,” * he in effect says that it is 
not an inexorable conclusion that the accident insurance policy is 
one of wager and not of indemnity. In truth, such a policy falls 
between property insurance where only indemnity is allowed, and 
life insurance where the investment features are dominant. Accident 
insurance should be equated to the former rather than to the latter. 


4 


The argument for not taking into account the gratuitously conferred 
benefit is that the defendant should not get the advantage of the 
third party’s generosity which was directed towards, and intended 
for, the plaintiff. The type of benefit here is the payment of wages 
or medical expenses, by a sympathetic employer, relative, friend 
or charity. There are also general payments made by charities 
which are not specifically earmarked to go against loss of wages 
or medical expenses, or indeed pain or suffering. The gratuity 
may also take the form of services rendered; these will practi 

always be medical services.+1 These again may be rendered by 
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relatives, friends, colleagues or charities. But although the third 
party did intend to come to the aid of the plaintiff, can it emphati- 
cally be said that he intended him to have double recovery? Once 
again, a ruling that the benefit is to be taken into account in the 
damages award does not deprive the plaintiff of all the advantage 
of the third party’s assistance. The gratuity will be of value where 
there is no tort, where there is no solvent tortfeasor, where the 
plaintiff decided to avoid the tribulations of bringing a lawsuit, 
and—perhaps most important—in so far as the plaintiff will have 
had these payments or services when he most needed them. The 
gifts may well have been intended to assist the plaintiff over the 
difficult period before he can bring his claim to judgment rather 
than to supplement the damages when these are eventually awarded., 

However, apart from dicta that a plaintiff who has received free 
medical services cannot claim their value from the tortfeasor, 
whether provided by friends and relatives “* or under the National 
Health Service,® the new trend to deductibility of benefits conferred 
of right has not spread to gratuitous benefits. The reason for this 
is that the courts have here found another escape route from the 
overcompensation of the plaintif. His double recovery is prevented 
by allowing the third party recourse against him for the restoration 
of the value of the benefit conferred. In so far as not only a 
double recovery by the plaintiff but also a reduced judgment against 
the defendant is thus avoided, this expedient can effectively solve 
the whole dilemma presented by collateral benefits. 

It is clearly right that no deduction from the plaintiff's damages 
is to be made where he is under a legal obligation to repay his 
benefactor, for there is here no true collateral benefit at all. As 
Diplock L.J. put it in Browning v. War Office: 

“ Cases where the plaintiff has advanced moneys to meet 
expenses occasioned by the accident upon’ his undertaking to 
Tepay the sums advanced, either absolutely or conditionally 

his recovering them from the defendant, raise no problem. 
he. Tosi he has sustained remains the same irrespective of 
whether he has actually paid the expenses from his own pocket 
or converted them into a liability to a third party.” + 


42 Boo Schneider v. Risovitch [1960] 2 Q.B. 490 at p. 440, where Paull J. took 
this view, saying: ' A plaintiff cannot claim a sum of money because he 
would like to pay a friend for his services. That would alter the character 
of the services given. The services must be trested as friendly services 
ivan freely by a friend.” 

49 Boe Harns v. Brights Asphalt Contractors [1958] 1 Q.B. 617 at p. 685, 
where Slade J. took the view that s. 2 (4 of the Lew Reform (Personal 

Injuries) Act, 1048 (which provides that, in estimating whether medical 

expenses are reasonable, the possibility of avoidmg or reducing them by 

resort to the National Health Service facilities shall be disregarded), was 
not to be interpreted as ing that ' a plaintiff shell be deemed to be 
entitled to recover expenses w. in fect he will never inour.” 
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But if the third party is a true benefactor and has exacted no legal 
obligation from the plaintiff to repay him, there may yet be a 
moral obligation to repay. Here there would seem to be difficulty 
in enforcement, for what is to prevent the plaintiff collecting his 
damages and then refusing to pay over to the third party the 
_ appropriate amount to which he is “ morally ” entitled? Fortu- 
nately the courts have cut through any such difficulty by adopting 
a most useful device, first employed in Dennis v. L.P.T.B.,** of 
directing that the judgment in the plaintiff’s favour, which had 
suffered no deduction on account of the benefit, should be made 
conditional upon the plaintiff’s repaying the third party. In 
Dennis * the plaintiff had received during the period of his dis- 
ability, in pension and sick pay from the Ministry of Pensions and 
his employers, amounts which together equalled his wages, and 
Denning J. directed that he repay his two benefactors out of the 
damages awarded. More recently, in Schneider v. Kisovitch * the 
court’s judgment was conditional upon the plaintiffs paying back 
the out-of-pocket expenses of relatives who had come to her aid 
and saved her from hiring professional nursing help in order to get 
home from the South of France, where the injury had occurred.*? 
Although it may be a little difficult to see on what grounds the court 
is entitled to make a judgment conditional in this way—and the 
power to do so has been denied in Canada and doubted in Austra- 
lia “*—the procedure has such utility that it should not be subjected 
to too technical a questioning. As has been seen, it has already 
been successfully used to avoid a double recovery by the plaintiff 
where the moneys have been paid to him by a relative, an 
employer or the state. It however will not stretch to those cases 
where it is difficult or impossible to spell out a moral obligation 
to repay; for instance, a charity making a donation may not expect 
a return out of any damages which may be recovered by the 


been made: Payne v. Railway Hesoutive [1069] 1 KB. 26 (O.A) was 
accepted on this ground by the majority in Browning v. War Office [1 ]1 
Q-B. 750 (O.A.) and has been spp in this way im the further i 

ion cases of Carrol v. Hooper [1964] 1 W.L.R. 845 and Blstod v. 
Robinson een 1 W.L.R. 7286. Geely the benefit is totally withheld, 
then the benefit never materialises. If it is only withheld as to the future, 


then that amount already paid should be b to account if the compensa- 
SS ane ca aay i Seite seuss eee sate 
y 
fe award as pure gift on the part of the payor, intended to 
ement the award. 
45 ] 1 All B.B. 779 
43 2 Q.B. 480 
it Tha ides -af tho ondina] jutgat 4e oot cans tat ths T aaa 
v. Waters [1985] 1 K.B C.A), a case of contract; that the plaintiff 


48 Gee Strest, Principles of tho Law of Damages, pp. 16-17. 
49 And, presumably, a friend. 


Nov. 1965 COMPENSATION VERSUS PUNISHMENT 689 


plaintiff. Also, where the third party has rendered services without 
incurring out-of-pocket expenses, it may be that the court will 
give him no recovery for the value of these; accordingly in this type 
of case the courts seem to be moving towards the alternative 
solution, used with benefits conferred of right, of reducing the 


plaintiff’s damages.’ 
5 


Solving the collateral benefits dilemma by requiring the plaintiff 
to pay over to the third party will not however work for benefits 
conferred of right. Here the plaintiff is hardly likely to be under 
a moral obligation to repay—eaw hypothesi he has a right to be paid 
—and therefore the device of the conditional judgment cannot be 
pressed into service. However, in so far as deduction is now made 
from the plaintiff’s damages of such benefits (other than accident 
insurance moneys), such a conditional judgment would be inappro- 
priate: the plaintiff’s damages are already compensatory only. 
Therefore to cut through the collateral benefits dilemma here, it is 
against the defendant and not against the plaintiff that recourse 
by the third party must be allowed, this being by means of an 
action to repay him the benefit which he has now conferred on the 
defendant through the reduction made in the damages award which 
the defendant is required to meet. 

Two possible avenues of recovery against the defendant lie open, 
an action in quasi-contract for money paid to his use and an action 
per quod servitium amisit, and these have been explored by employ- 
ers under obligation to make payments in respect of their employ- 
ees’ wages or medical expenses, and by husbands and parents under 
obligation to support their wives and children. Employers have 
been the least successful. In the twin cases of Monmouthshire C.C. 
v. Smith * and Metropolitan Police District Receiver v. Croydon 
Corp.™ the quasi-contractual approach was tried and failed. In both 
the court held against the employer on the somewhat circular 
reasoning that, since the wages paid by him to the employee could 
not have been recovered by the latter in his action against the 
defendant tortfeasor, the defendant had not been unjustly enriched 
at the employer’s expense. With the action per quod, on the other 
hand, employers have had some success. But it has been a small and 

iminishing success because the courts, looking upon the action 
as an historical anomaly, have shown a marked tendency to restrict 
its incidence, so that today ® it is confined to injury to a servant 
who can be regarded as forming part of the master’s domestic 
household,™ and even here the recovery is only to the extent that 


šo Bee the dicta cited in notes 42 and 48, above. 
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the amounts paid by the employer may be regarded as forming the 
measure of the loss of services. Husbands and parents have been 
more fortunate. A husband may recover in the action per quod 
both medical expenses in respect of his wife and the cost of domestic 
help during her ilness; similarly, a parent, it seems, may recover 
for his child’s medical expenses. The availability of an alternative 
action in quasicontract will therefore generally be of academic 
importance only, but becomes a practical consideration when the 
action per quod is blocked by the parent’s inability to show con- 
structive service on the child’s part. It has been suggested that it 
is the husband’s and parent’s legal duty to support which gives 
rise to the defendant’s liability to them,” but it is controverted 
whether on such a basis recovery is in quasi-contract or in tort.” 
In any event, the Law Reform Committee has now recommended 
the abolition of the action per quod throughout its whole range ** 
and the substitution of a direct action to afford relief to employer, 
husband and parent alike.” 


6 


It will thus be seen that in personal injury cases the compensation 
principle is becoming generally vindicated whether by deduction of 
the benefit from the plamtiff’s damages (with the sporadic addition 
of a claim by the benefactor against the defendant) or by requirmg 
the plaintiff to repay his benefactor.° However, somewhat ironi- 
cally, in actions for wrongful death under the Fatal Accidents Acts 
the trend, far from following the Gourley lead, has moved wholly in 
the opposite direction. Originally at common law deductions were 
required to be made from the damages awarded in Fatal Accidents 
Acts claims of insurance moneys, pensions and all similar benefits 
provided, by the deceased or by a benevolent state, for the depen- 
dants in order to give them security on the death. Gradually 
statutory inroads have been made upon this position, culminating 
in the Fatal Accidents Act, 1959," which by section 2 has provided 


H 6.9., Hall v. Hollander (1825) 4 B. & O. 660. 
85 Best V. rng oe A.O. T18 at p. 788 per Lord Goddard; Kirkham v. Boughey 


Wnt 9 at ac Diplock J. 
56 infield; Lort ort (Tth ed.), , note 98, aen Lr idaaaiens rationale; 
Birost, Prinoiplos. 0 the Law of WA. 

sT Dorain Report (Loss of , eto), 1903. Gana 2017, paras. 5 and 10. 

58 Ibid. paras. 18-15, 19-20. i: oes 

s The primary consideration always compensstion of the plaintif; 
that the defendant should not thereby 7 aes is secondary, and indeed in 
certain circumstances 


it may be aed e à te that the loss 
should lie with the third party conf the benefit. us it does not follow 
from a decision to deduct from a plaintiff's damages accident insurance moneys 
mp rs that the insurance compeny peying them should be able to recoup, 


tion or otherwise, from the neat, pe ase! considerations may 
ei t this is the best wa to allocate the 
and that as between the defen t and the insurance company the latter 
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60 The first statutory inroad was the Fatal Accidents (Damages) Act, 1006: for 
the general development, see Mayne and McGregor, Damages, para. 885 ot seq. 
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that no deductions shall be made of “ any insurance money, benefit, 
pension or gratuity which has been or will or may be paid as a 
result of the death.” It is indeed strange that such a provision 
should appear after Gourley; perhaps all that can be said in 
explanation is that it was on the Statute Books before the full force 
of Gourley was felt. 


I. Tax Fattacy or * THE GREATER THE INJURY, THE GREATER 
THE Damacrs ”’ 


A tendency to lose sight of the compensation principle has also 
appeared in cases where the victim has been killed, has had his life 
expectation reduced or has been turned into an unconscious or semi- 
conscious vegetable. Here, because the injuries are so serious—as 
serious as physical injuries can be—it may seem that to achieve 
compensation higher damages are called for than are appropriate 
for less catastrophic harm. This is fallacious. For the damages 
should not be related to the seriousness of the injury inflicted; what 
they should be geared to is the seriousness of the loss incurred. 
Generally the seriousness of the injury and the seriousness of the 
loss will march together; but in these cases—and it is this feature 
that gives rise to the problems—they diverge. 


1 
It is familiar history that at one time no civil action could arise 
out of a death: this was the rule in Baker v. Bolton.** Change 
came first with Lord Campbell’s Act in 1846 providing an action to 
the deceased’s dependants for their loss of support and, much later, 
with the Law Reform (Miscellaneous Provisions) Act in 1984 
providing that the action which the deceased would have had if he 
had lived should survive for the benefit of his estate. A superficial 
appraisal of these changes might conclude that the sting had been 
removed from the taunt that it was cheaper to kill than to maim. 
Detailed analysis, however, shows this not to be so. Thus in the 
‘survival action the courts have consistently held that the estate 
‘cannot recover for the notional pain and suffering which the 
‘deceased never endured, for the notional medical expenses which 
he never incurred, or for the notional earnings which he never lost. 
The complementary wrongful death action by the deceased’s 
‘dependants will of course give damages based on these notional 


© One justification of s. 2 of the Fatal Accidents Act, 1959, is thet in any event 
awards of damages tend to be too low: see Street, Principles of the of 
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earnings, since it is out of these that the support which is lost 
would generally have been financed. But the amount that can be 
awarded in the wrongful death action will always fall short of that 
which would have been awarded for the loss of earning capacity 
to the deceased had he not been killed but incapacitated for life. 
The difference will be great if the deceased had few or no depen- 
dants, substantial if he was tight-fisted with them and spent 
little of his earnings upon them, and there will always be the 
residual difference that makes the wrongful death damages leas. 
by the amount of the deceased’s individual living expenses.™ 

It is clear that, as far as compensatory damages are concerned, 
it will always remain cheaper to kill than to maim. And this is as it 
should be. Any feeling that a defendant ought to pay as much, if 
not more, for inflicting death as for inflicting serious injury is based 
on a theory of punishment and not compensation. It is true that 
the argument that it should not be cheaper to kill than to maim was 
successfully levelled against the rule in Baker v. Bolton but the full 
force of such an argument was not needed to attack the injustice 
of the rule. For Baker v. Bolton gave complete immunity from 
damages actions to the defendant who had caused a death. What 
was wrong with this was not that it made it cheaper to Kill but 
that it cost nothing. For it was a clear injustice that the deceased’s 
dependants should have no recovery at all, and Lord Campbell’s 
remedial legislation was a great improvement on the law. 

The need to provide for the actual survival of the deceased’s 
own cause of action, however, is by no means incontrovertible: 
perhaps it is significant that nearly a century passed between the 
legislation to assist the dependants and the legislation to assist the 
estate. For the loss to the individual had he lived is not necessarily 
a loss to his estate. What damages are to survive the death? Will 
the estate get the damages that the deceased would have got had he 
lived out his normal span of life in his injured condition? An 
answer in the affirmative is hardly consistent with the compensation 
principle. Hence it is pot surprising that the courts have always 
disallowed any damages for the notional fature losses of the 
deceased, whether by way of pain and suffering, medical expenses 
or loss of earnings. In this they were assisted by a somewhat 
obscure provision in the 1984 Act that where the death has been 
caused by the act or omission giving rise to the cause of action, 
the damages shall be calculated without reference to any loss to the 
estate consequent upon the death. On the other hand, all these 


63 Cf. the paucity of actions preg A KB. asl waa diamini. i Buch e 
m Domit y Cohen 2 K.B. 461 was dismissed resed to 
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types of loss have been held recoverable by the estate in so far as 
they are past losses, viz., occurring up to the moment of the 
deceased’s death. This makes sense as far as the pecuniary losses 
are concerned, the loss of earnings and the medical expenses— 

i the latter, which will often be disbursements made after 
the death by the estate itself. But one may question whether 
allowing the estate to recover for the deceased’s pain and suffering 
up to his death is doing more than inflicting a punitive measure 
upon the defendant. For what has the estate suffered? This 
question does not seem to have troubled the courts, probably 
because only small amounts in damages have been involved since 
the deceased has generally died soon after the injury, and then 
often after a period of total unconsciousness.” 


But a related element of non-pecuniary loss, viz., that of loss of 
expectation of life, has caused severe difficulty. By chance, this 
was recognised by the courts as a separate head of damage in 
personal injury actions just at the time that the legislature was 
intervening to allow for the survival of personal actions. Yet 
although it had not appeared as a separate head of damages before 
the decision in Flint v. Lovell,“ it probably always formed an 
implicit part of the damages for non-pecuniary losses awarded in 
personal injury cases, being in effect incorporated into the general 
recovery for pain and suffering. Lord Wright was of this view. ‘I 
do not think,”? he said in Rose v. Ford,™ *‘ it can be said that the 
idea of taking this element of damage into calculation is novel. 
Acton J., a very experienced judge, took it Into account as a matter 
of course." I observe in the summing-up of Field J. to a special 
jury in Phillips v. London and S.W. Ry.™ the judge refers 
specifically to the plaintiff’s ‘ prospect of a speedy death’ as a 
matter which the jury were entitled to take into account.” But 
Flint v. Lovell gave it a separate existence and, by doing s0, gave it 
an objective quality which divorced it from the prime non-pecuniary 
category of pain and suffering with its subjective overtones. 
This recognition of loss of expectation of life as a separate head 
of damage and the contemporaneous provision for survival of actions 
speedily combined to produce results which are well known. In 
Rose v. Ford,” a survival action, the estate claimed substantial 
‘damages for loss of expectation of life of the deceased, a girl in her 
early twenties who had survived the mjury for four unconscious 


‘5 A fortiori where the death is instantaneous. 
+08 1 KB. 854 (0.A.). 
OT 
as int V. Lovell at first instance. 
* Gading nasi 406; 5 Q.B.D. 78 (0.A.); 5 O.P.D. 280 (0.A.). This is the 
nineteenth-century case on personal injury damages. 
o [1987] AO. 826. 
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days. The defendant’s argument that “all damage to the human 
body must be regarded subjectively, that is, from the standpoint 
of the person injured,” ™ and that therefore such a loss was based 
on mental suffering and could not form the basis for an award here, 
was rejected by the House of Lords, and an award of £1,000 for 
this item of loss was entered. Thus an element of damage which 
had heretofore been latent and generally of mmor importance in 
actions by living plaintiffs became, by this decision, the principal 
element, sometimes the only element, of recovery in actions by the 
estates of deceased persons.™ A period followed in which many 
high awards were made, and also awards which varied widely in ` 
amount because judges had no clear conception of what criteria to 
use in coming to an appropriate figure. Eventually, in an attempt 
to bring order out of mounting chaos, the House of Lords m the 
next survival action to reach them, Benham v. Gambling,™ 
reviewed the position, and in a decision which smacks of judicial 
legislation laid down that only moderate awards should be given 
in the future, cutting down the award before them from £1,200 to 
£200. 

The differmg approaches of their lordships in Rose v. Ford and 
in Benham v. Gambling reflect differing attitudes to the primacy of 
the compensation principle. A quotation from the speeches in each 
case brings this out. In the former case Lord Wright, im rejecting 
the Court of Appeal’s holding that the estate was not entitled to 
damages for the deceased’s loss of expectation of life, said that “ on 
the view of the Court of Appeal the defendant would be in the 
paradoxical position of being entitled to plead in mitigation of 
damage that he had not merely maimed but killed the plaintiff.” ™ 
But the pitfalls in the full application of this maxim have already 
been pointed out. In the latter case Viscount Simon, in minimising 
as far as possible within the framework of precedent the earlier 
decision and setting the standard for much smaller awards, said: 
“ It remains to observe . . . that, stripped of technicalities, the 
compensation is not being given to the person who was injured at 
all, for the person who is injured is dead. . . . Damages which would 
be proper for a disabling injury may well be much greater than for 
deprivation of life.” ™ 

Yet, m endorsing the propriety of moderate awards for loss of 
expectation of life in survival actions, the House of Lords in 
Benham v. Gambling was realy required, within the framework 
of precedent, to say the same thing for actions by living plaintiffs, 
for logically there can be no distinction, once the standard is set as 


v1 Ibid. at p. 880. 

172 This was y because the other items were small or nominal in the survival. 
action o, murrival ac because loss of expectation of hfe was indisputably proven in 
the action. 
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an objective one, between the amount awarded under this head to 

a living plaintiff and the amount awarded to the estate of a deceased 
person. The matter lay dormant for two decades, but recently this 
logical conclusion has been accepted by the courts. Thus in Oliver 
v. Ashman "° Holroyd Pearce L.J. said that there was ‘no 
distinction between damages for loss of expectation of life awarded 
to a living plaintiff and those awarded to the executors of a 
dead man.” " Similarly, m Wise v. Kaye ™ Sellers L.J. said 
that “ the conventional figure may well be equally applied in 
respect of a claim by a person still living or by the representative 
of a person who has died.’”?™ At the same time both Holroyd 
Pearce and Sellers L.JJ. adopted the view, appearing a few 
years earlier in Davies v. Smith, that in appropriate cases the 
plaintiff can “ obtain substantial damages for the constant pain 
and disappointment of knowing that his life has been shortened.” ® 
This approach has implied support from Lord Devlin’s remarks in 
West v. Shephard ® that Benham v. Gambling ‘* was intended to 
set and has set a standard of uniformity for the assessment of 
damage for loss of expectation of lite where there is no mental 
suffering.” Although no award for such mental suffering was 
appropriate in these cases as the plaintiffs had been so severely 
injured that they would never know of their loss of expectation of 
life, it was held in Forrest v. Sharp,™ where the sixteen-year-old 
plaintiff, now a paraplegic, had become aware during the course of 
the hearing that his life expectation was ten years or possibly more, 
that his knowledge of his condition and its consequences should be 
taken into account in assessing the award of general damages. 

Thus in this area the wheel appears to have come nearly full 
circle, with substantial damages for loss of expectation of life now 
available as part of the recovery for pain and suffering to a livmg 
plaintiff conscious of his loss but not available to an estate In a 
survival action, while the “‘ objective ” award for loss of expectation 
of life, available equally to the living plaintiff and to the deceased’s 
estate, is now a conventional sum pared down as far as precedent 
_ wil allow.“ The compensation principle has therefore substantially 
won out. 


1e [1962], 2 Q.B. 210 (0.A.). 

TT Ibid. at p. 281. 

T8 Tagot a Q.B. 688 (0.A.). 

To Ibid. . 648-649. And see West v. Shophard [1964] A.C. 828 at p. 867, 
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80 (1988) O.A. No. 84a. 

81 Olver v. Ashman men pear] 2 Q.B. 210 at p. 281 (C.A.); see similarly Wise v. 
Kaye [1962] 1 Q.B. 688 at p. 649 (GA). 

82 [1064] A.O. 826 at p. 881. 

#3 (1068) 107 8.J. 588. 

84 Perhaps it can be rationalised sa a solatium for the grief of the dependants, 
disallowed under the Fatal Accidents ae claim since the early decision in 
Blake v. Midland Ry. (1852) 18 Q.B. 98 
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Somewhat similar problems may arise where the injury inflicted 
is very grave but stops short of death. Here the victim is alive to 
sue in person and, in the great majority of cases, the gravity of the 
plaintiff’s injury will not outweigh the seriousness of his loss. Thus 
permanent disablement rendering a man completely helpless will 
attract damages for a lifetime of pain, a lifetime of medical and 
nursing expenses, and a lifetime’s loss of earning capacity. But 
what if, in addition to such permanent disablement, his expectation 
of life, though not obliterated by death, has been cut down by the 
injury? Then for this graver injury the measure of his loss will be 
less than if his life expectation had been unaffected. It is true 
that he will now have a claim for loss of expectation of life, which 
will include both the conventional sum approved by Benham v. 
Gambling and a further amount reflecting his consciousness of his 
loss. But, as against this, his pam and suffering—other than that 
flowmg from contemplation of his shortened life—and his medical 
expenses will be geared to the length of his life as shortened by the 
injury and will not include pam which ew hypothesi he will not 
suffer and the cost of medical treatment and nursing attendance 
which em hypothesi will never be rendered. This has always been 
accepted without cavil, but with loss of earning capacity there has 
been uncertamty. Should the plaintiff’s recovery for prospective 
loss of earnings be based upon his pre-accident or upon his post- 
accident expectation of life? Conflicting conclusions have been 
reached in a series of decisions at first instance. In Harris v. 
Brights Asphalt Contractors * the damages were awarded on the 
post-accident life expectancy; in Pope v. Murphy * and Oliver v. 
Ashman * the award was based on the pre-accident life expectancy. 
Then, on appeal in the last of these cases, the Court of Appeal 
came down in favour of the view that such a plaintiff is entitled 
to recover his prospective loss of earnings only for the period of his 
life as shortened by the mjury. In so deciding, the Court of Appeal 
regarded the matter as concluded for itself by the decision, and 
the remarks of Viscount Simon, in Benham v. Gambling.®® The 
court felt that in so far as the House in that case was dealing with 
the situation of whether damages were recoverable after death, 
it dealt with loss of earnings as well as loss of expectation of life, 
and with living plaintiffs whose lives had been cut short as well as 
the estates of deceased persons whose lives had been cut off. “It 
is clear,” said Holroyd Pearce L.J., ‘ that the House was 
intending to settle once and for all a difficult problem in clear and 
careful terms meant to be of general application.” Further than 
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this, he thought that their lordships’ opinions in Rose v. Ford left 
no room, in relation to loss of earnings, for a distinction between 
a claim brought by a living plaintiff, which this was, and one 
brought by the estate of a deceased person where it had never been 
a serious contention that notional future earnings could be 
recoverable.” 

Again, the opposing solutions are dictated in large part by the 
importance to be given to the compensation principle. Basing 
damages for loss of earning capacity on the pre-accident life 
expectation prevents the defendant from getting off more lightly for 
a more severe injury; basing the damages on the post-accident 
expectation avoids an award to the plaintiff of ‘‘ wages in heavyen.” 
In choosing the latter solution Oliver v. Ashman * appears to have 
swept away one further trace of the lingering penal principle. 

Yet there is one pragmatic justification for basing damages 
for loss of earning capacity on the pre-accident life expectation 
which deserves attention. This relies upon the fact that the 
moneys so awarded are available to the plaintiff to make provision 
after his death for his dependants, who are generally assumed to be 
precluded by the plaintiff’s successful action from themselves 
making any claim under the Fatal Accidents Acts. This of course 
would only achieve a rough justice, because, as has been seen, 
the amount awarded to a living plaintiff for loss of earning capacity 
will always be somewhat higher, and may be substantially higher, 
than could be awarded in a Fatal Accidents Acts claim. But 
beyond such peripheral objections, the argument is one which may 
be attacked at source: is the assumption that a Fatal Accidents 
Acts claim is barred by the deceased’s own action necessarily 
correct ? 

Section 1 of Lord Campbell’s Act provides that: 


‘© whensoever the death of a person shall be caused by 
rigs neglect, or default, and the act, neglect, or default is such 
d (if death had not ensued) have entitled the party 
iare th imAiitain-an ‘ection. and recover damiagen iin. ceapect 
thereof, then and in every such case the person who would have 
been liable if death had not ensued shall be liable to an 
action for damages, notwithstanding the death of the person 
injured, and although the death have ensued under such 
circumstances as amount in law to felony.” 


This has heretofore been interpreted as allowing an action to the 
dependants for their own loss only where the deceased was in a 
position at the time of his death to have brought an action himself. 


00 Ibid. at p. 228; and see at p. 289, per Willmer L.J. Mackinnon L.J.'s reason- 
ing in asg 988] 1 K.B. 88 that loss of future earnings was 
n e Se oO i 
1984, was considered by Holroyd Pearce L.J. to have been in no way endorsed 
by Benham v. Gambling: [1 2 Q.B. 210 at p. 280 (0.A.). 

#1 See the text accompanying notes 63 and 64, above. 
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Thus it was held in Read v. G.E. Ry.,*? where the deceased had 
settled his own claim with the defendant in his lifetime, that no 
cause of action accrued to the dependants. A fortiori, the depen- 
dants would be remediless if the deceased in his lifetime had himself 
recovered damages by action. These conclusions are based upon 
two grounds, the one technical, the other practical. 

The technical ground is based on the wording of section 1. Since 
the injured party would not have been entitled to sue, had death 
not ensued, because of the former recovery or release, then, it is 
said, the dependants have no right to sue. Blackburn B. took the 
view in Read that to hold the contrary ‘‘ would be to strain the 
words of the section.” * But it is submitted that there is an 
alternative construction of the section, wider but equally permis- 
sible, viz., that the expression ‘‘ as would (if death had not ensued) 
have entitled the party injured to maintain an action ” is not 
intended to require that the deceased must have been in a position 
at the time of death to have brought an action but is inserted 
to ensure that there was actionable tortious conduct against the 
deceased in the first place. Clearly the statute was not intended to 
give recovery in respect of deaths caused non-tortiously. It may 
be said that this aspect of the matter is catered for by the limitation 
to deaths caused ‘‘ by wrongful act, neglect, or default,” but this 
- expression would not reach to the case of wrongful conduct where 
the deceased had himself at no time a cause of action, as where he 
had assumed the risk, or, before the apportionment provisions of 
1945, had been contributorily negligent.” 

Since therefore on this issue the wording of the section is 
equivocal, it is permissible to look to reasons of policy for the 
resolution of the problem. The practical ground for disallowing 
the dependants’ action is the avoidance of a double recovery—if 
the deceased has recovered himself, there is nothing more to claim. 
This point was also taken in Read™: ‘the intention of the 
statute,” said Lush J., “ is not to make the wrongdoer pay damages 
twice for the same wrongful act.” This double recovery argument 
is sound as long as damages for loss of earning capacity awarded 
to a living plaintiff are based upon his pre-accident expectation of 
life; but that is clearly not now the law. It would therefore seem 
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that the reasoning and the result in Read deserve a reappraisal in 
the light of the decision in Oliver v. Ashman. For if the decision in 
Read holds, how is a still living plaintiff going to protect both 
himself and his dependants? If, thinking first of his dependants, 
he fails to sue or settle, he gets nothing for himself; if, thinking first 
of himself, he does sue or settle, then the dependants are cut off. 
Yet why should the deceased, if he does not forgo his own right of 
action, be allowed to extinguish a right of action which does not 
belong to him and is indeed not yet in existence? 

If Read requires to be reconsidered, so must the conclusion 
based upon it that where the deceased at death was barred from 
action by the Statute of Limitations because, under today’s 
provisions, he had survived the injury by more than three years,*" 
the dependants cannot sue.* Here, indeed, the practical question of 
double recovery does not arise, and the result is based upon the 
technical interpretation of section 1, except that here the injured 
party’s inability to sue if death had not ensued arises not from a 
former recovery or release but from the transgression of a limitation 
period. However if this technical interpretation of the section is 
rejected in the former case, it must equally be rejected in the 
latter.** One rather different policy consideration, however, does 
come in at this stage: if the technical argument is rejected, then 
the field is opened to actions being brought ten, twenty, thirty years 
after the injury, should the injured party linger that long. This is, 
however, counterbalanced by the increasing problems of proof as 
time goes by, for the longer the deceased has lived after the injury, 
the more difficult it becomes to establish the causal nexus between 
the injury and the premature death.* 


4 


Comparable difficulties are inherent in the situation where the 
gravity of the injury lies not in cutting down the life but in 
rendering it unconscious. Here there is no problem with the 
pecuniary losses—loss of earning capacity and medical 

which are clearly actual and not notional. Pain and suffering with 
its subjective standard is ruled out by the unconsciousness, which 
will also limit the award for loss of expectation of life to the small ` 


s. 2 of the Law Reform (Limitation of Actions) Act, 1954 
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conventional sum permitted by Benham v. Gambling.2 The 
difficulties have arisen with qnother head of damage in personal 
injury actions, that of loss of the amenities of life. This represents 
a curtailment of the plaintiff’s enjoyment of life, not by the positive 
unpleasantness of pain, but, in a more negative way, by his inability 
to pursue the activities he pursued beforehand. Familiar ilustra- 
tions are of the man made blind who can never see again, the man 
made cripple who can never go for walks or play games again. 
The appearance of loss of amenities, like the appearance of loss 
of expectation of life, as a distinct and separate head of damage is a 
modern development. Not until the middle of the century does it 
begin to become mentioned as such in the reports.* It is doubtful 
whether this was intended to reflect a substantive change in the 
law: the idea of loss of amenities can be subsumed under “ pain 
and suffering,” taking that term in its widest connotation, and no 
doubt that was what had been done with this element of loss before 
1950 just as it had been done with loss of expectation of life before 
1984. However, the conferring of an independent existence upon 
loss of amenities as an item of damage held similar dangers to those 
inherent in the separate recognition of loss of expectation of life. 
The loss was given an objective quality which divorced it from the 
prime non-pecuniary category of pain and suffering with its sub- 
jective standard, so that the case was bound to come soon where the 
subjective test and the objective test clashed. It came with the 
case of the unconscious plaintiff, the living vegetable, first in Wise 
v. Kaye* m the Court of Appeal and soon after in West v. 
Shephard * in the House of Lords. Both courts held, both by a 
bare majority, that damages for loss of amenities were not to be 
based upon loss of happiness and that the plaintiff’s ignorance of the 
loss suffered was no ground for reducing the damages. The defen- 
dants’ argument was put thus by Lord Pearce in the latter case: 
“ Substantial damages are not awarded . . . for physical injury 
simpliciter, but only for the pain and suffering and general loss of 
happiness which it occasions. Therefore the deprivation of a limb 
can only command any substantial compensation in so far as it 
results in suffering and loss of happiness; and where there is little 
or no consciousness of deprivation there can be little or no 
damages.” © This argument was rejected by the majority; again in 
the wards of Lord Pearce: ‘ If a plaintiff has lost a leg, the court 
approaches the matter on the basis that he has suffered a serious 


as six years after the injury before bringing sui , three years after the 
death when it happens to ocour at the end of piece ere the injury. 


at vege A.C. 157. 
rman v. Folland [1950] 2 K.B. 48 are 50 (0.A.); Haygarth v. 
Grayson, Rollo [1951] 1 Lloyd's Rep. 49 a at 54 (0A); renion v. Rugby 
Portland C Co. (1951) O.A. No. 288; Britsh Transport Commission v. 
Gowrloy [1956] A.C. 1885 at pp. 197, 216. 
4 nn 1 ae 688 (O.A). 
5 [1064] A.C. 828. 


8 at pp. 864-865. 
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physical deprivation no matter what his condition of temperament 
or state of mind may be.” * And Lord Morris, while agreeing that 
the fact of unconsciousness was relevant to recovery for pain and 
suffering, said that it did not ‘“‘ eliminate the actuality of the 
deprivations of the ordinary experiences and amenities of life,” * 
for which deprivations the plaintif was entitled to substantial 
damages. The majority rejected the contention that the principles 
laid down in Benham v. Gambling required a contrary conclusion: 
that case dealt only with loss of expectation of life.? Accordingly, 
it was held in Wise, where a young woman of twenty received 
serious brain injuries which rendered her helpless and unconscious, 
with no pain, with no prospect of recovery and with no knowledge, 
present or future, of her condition, that the award of £16,000 for 
loss of amenities, though large, should not be interfered with; and 
in West, a basically similar case of a housewife of forty-one, the 
court refused to reduce the trial judge’s award for loss of amenities 
of £17,500, which had been reached by reference to the figure in 
Wise with an addition arising out the plaintiff’s limited knowledge 
of her helpless condition. 

The result is that the trend towards the perfection of the com- 
pensation principle as epitomised by Benham v. Gambling and 
Oliver v. Ashman in relation to loss of expectation of life and loss 
of earning capacity respectively has been halted in relation to loss 
of amenities of life.t° Diplock L.J. in his dissent in Wise relied 
heavily on the generality of Viscount Simon’s speech in Benham 
as concluding the whole matter for all heads of damage. And if the 
Court of Appeal in Oliver could regard Benham, itself dealing with 
a non-pecuniary loss, as controlling questions of pecuniary loss, 
how much more easily could that decision be taken as covering 
another, and closely related, head of non-pecuniary loss? Lord 
Devlin in his dissent in West was not prepared to go so far as to say 
that Benham concluded the issue before their lordships; yet he 
considered that not to apply the Benham approach in the case 
before them would mtroduce a distortion that would make the 
law both illogical and repugnant to common sense, far one could 
not “ drive Benham v. Gambling out of the field in which it 
operated.” 1 He said that he could 


“ see no distinction, logical or otherwise, between sudden death 
and death preceded by a period of unconsciousness, long or 
short. The injury that mortifies the limbs and cuts off the 


T Ibid. at p. 885 

8 Ibid. at o 

3 Beo ibid. a 847-848, 888—969. 

10 Lord Beida Lord Devlin, dissenting in West, pointed out the fallacy in the 
argument thet ‘‘it would be monstrous if the defendant had to pe _ loss 
pacadeo te to infliciing eee uries he had made the intiff 
unconscious '’ (ibid. at p. 842, per Lord }-en argument w. Lord 


Devlin noted was a variant on the one that it should not be chesper to kill 
than to maim (ibid. at p. 862). 
11 Ibid. at p. 861. 
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faculties has in both cases the same effect on the power of 
enjoyment; in each case the deprivation is absolute. Death 
is often preceded by some period of unconsciousness. For how 
long must the period last in order that the victim’s estate may 
benefit by the higher measure? For days, for weeks or for 
months? I find it, with respect, repugnant to common sense 
and to justice that if the victim dies at once the estate benefits 
only by a few hundreds but if the body is kept alive and imert 
when the mind is dead, the amount should grow and grow until 
it reaches a sum such as £158,000.” 2 


However, it is the action by the estate which may prove to be 
the acid test of the soundness of the result reached in Wise and 
West. One day the action will be brought not by the living 
vegetable but by his estate. Why cannot tle estate claim £15,000 
or so for loss of amenities? It is clear that the courts’ refusal 
to recognise any distinction between actions by living plaintiffs 
and actions by the estates of deceased persons where damages for 
loss of expectation of life and loss of earning capacity are claimed 
must extend to claims for loss of amenities, now categorised as 
another ‘‘ objective ” loss. For if unconsciousness does not elimi- 
nate the actuality of the deprivations of the ordinary experiences 
and amenities of life—the argument of Lord Morris in West to 
distinguish objective loss of amenities from subjective pain and 
suffering ™*—neither does death itself. It will presumably be argued 
that recovery for loas of amenities is available only up till the death 
and that for after the death the claim must be for loss of expectation 
of life. It is true that both elements of damage cannot be given in 
full, as was pointed out in Rose v. Ford, for, in Lord Roche’s 
words there, ‘‘ once adequate damages had been given for loss of 
expectation of life, i.e., for shortened life, then to give other 
tor physical injuries on the basis of a life of normal length would be 
to give them twice over.” 15 But why should not the estate frame 
its claim on the logs of amenities alone and ignore the loss of expecta- 
tion of life? For if the majority of their lordships in West has 
insisted upon isolating loss of amenities from loss of expectation 
of life and upon regarding them as totally separate elements of loss, 
then the litigant must be entitled to do so too. If the majority has 
rejected the view of Lord Devlin that, where the injury has caused 
total unconsciousness until death, he could see “no justification 
for two awards—one for deprivation, which although inflicted 


18 Ibid. at p. 862. Swift v. Prowt (1964) 108 S.J. 817 (0.A.), where only £6,000 
wes awarded, brings out Lord Devlin’s point. The plaintif hed contended that 
the sum awerded was out of harmony with sums awarded in previous com- 

ble cases of living deaths and was therefore inadequate, but the court said 

$ no comparison was posmble with jous ceases because the fact that the 
laintiff's maximum expectation of life after the aomdent was three years 
istinguished the case so completely. 

18 Bee the text acoompanying note 8, 

14 pen A.O. 82%. 

id. at p. 858. Bee similerty Lord Wright at pp. 345—848. 
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on a living victim is not experienced by him, and the other, for loss 
of expectation of life that is also not experienced,” 1° then the 
litigant must be entitled to act upon this rejection. 

It may then be that West v. Shephard is destined one day to 
find its Rose v. Ford, with an estate’s successful claim for a very 
substantial sum, and, the incongruities thus being made apparent, 
to find soon after its Benham v. Gambling, with a drastic reduction 
of recovery under this head to a moderate conventional sum where 
the victim is unconscious or dead. 


CONCLUSION 


It would seem that the days of the penal principle are numbered. 
The propriety of limiting the plaintiff to compensation in the award 
of damages, even where the steadfast pursuance of this principle 
may result, fortuitously, in the defendant having to delve less 
deeply in his pocket, is not only generally endorsed by the trends 
already considered but is heavily accented by the landmark decision 
of the House of Lords in Rookes v. Barnard 1" that, except in a few 
exceptional cases, it is no longer legitimate to award punitive 
damages against a defendant, however wilful and wanton his 
conduct may have been. Their lordships have here accepted that 
punishment is generally an imappropriate criterion in making 
damages awards, and have categorised the penal principle as. 
anomalous * in the law of damages.!® The decision in Rookes is 
thus one step further in the progression begun by Gourley, a 
progression which should lead to the early total acceptance of the 
principle of compensation over the whole range of the law of 
damages. : 
Harvey McGrecor.* 


1? O64 
poet [pela e: Wook Mis tdak: torbe 49 Cotiaider, whether ikwas, apeito:-tham 
to remove an anomaly from the law of England.” 

E ae Share e dauerss tein le are (1) in cases 
where there is , arbitrary or unconstitu action by the servants 
K ernment; in cases where the defendant's conduct has been calculated 

to make a profit for himself which may well exceed the compensation 
payable to the plaintif; and (8) in cases of express authorisation by statute. 
ut it may be said of the first of the two common lew exceptions that its 


26 [1964] A.O. 826 at p. 568. 
A.C. 1129. 


punishment of the defendant but the tion of his unjust enrichment, 
a direct action in quasl-contract being supportable because of the 


2) There are, for i "areae in ralo -of goode and leare of land here Ake 
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d Smith taae a 11 (0.A.) and Haviland v. Long 
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PUBLIC CONTROL OF MERGERS 


I. INTRODUCTION 


Ever since the rise to prominence of the limited liability company 
in the second half of the nineteenth century company directors 
have enjoyed the unquestioned freedom to seek control of the 
business of other enterprises by acquisition of their shares or assets. 
It is true that a number of statutory provisions,’ strongly influenced 
by the requirements of the London Stock Exchange, have been 
enacted to govern the methods and procedures of such transactions. 
The main object of these provisions is, however, the protection of 
shareholders in the company acquired against fraud, or collusion 
between those making the bid for control and the directors of that 
company. By contrast there have been until the recent Monopolies 
and Mergers Act, 1965,? no provisions of law by whose operation an 
attempted or completed acquisition may be subjected to scrutiny 
by an independent outside body, in the light of its effects on the 
public interest. The buying and selling of the shares or assets of 
an enterprise has traditionally been regarded as simply the exercise 
of a private property right which, if carried out in a fair manner, 
concerns only the directors and members of the companies are 
imvolved. 

Some of the major acquisitions of the past fifteen years have, 
of course, attracted wide press publicity and stimulated some 
vigorous political controversy. But the sound and fury of public 
and political debate centred until fairly recently on such relatively 
peripheral issues as the receipt of ‘* golden handshakes ” by the 
ousted directors, the accrual of capital gains to shareholders, and 
the prospect of increasing American influence in important sectors 
of British industry. Not until a flurry of major acquisitions in the 
newspaper and periodical market, followed by the appointment 
and Report of the Royal Commission on the Press,’ and the almost 
successful attempt by I.C.I. to acquire control of Courtaulds, did 
public discussion begm to touch on the central, and probably most 
difficult, question raised by the merger * of large companies. This 


1 Companies Act, 1948, ss. 191-104, 906-900, 287; the Prevention of Fraud 
(Investments) Act, 1058, ss. 7, 18, 14; and the Licensed Dealers (Conduct of 
Business) Rules, 1960 (8.1. 1980 ' No. 1218), issued by the of Trade 
under the authority given it by s. 7 of the 1958 Act. The standard textbook in 
this area is M. A. Weinberg, Take-overs and Amalgamations (1968). 

2 1965 o. 50. The Act is summarised below, p. 608. 

3 Omnd. 1811 (1962). 

4 In this article the term ' merget "is used to describe the soquisition of control 
by one enkerpriss, over the business activities of another, in preference to 

‘ take-over '’ o 'arnalgamation, elaine sll af shoes Sarma are- amployèd 
in ordinary aiaga for this purpose. 
654 
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is the problem of how, without imposing unnecessary restraints on 
commercial and industrial activity, to construct and enact, first, 
statutory criteria by which to assess the desirability of such 
mergers, and, secondly, administrative machinery for presenting 
such issues in an orderly way to a body responsible for applying 
such criteria. It is now widely felt that there should be some means 
whereby the effects of at least those mergers involving companies 
with large assets or a wide degree of market power can be syste- 
matically examined, from a viewpoint wider than that merely of 
the companies concerned. 

That there should be some form of merger control is thus no 
longer a political issue. Discussion focuses now rather on the 
details of the method hy which such control is to be applied, and 
the substantive criteria to be adopted. The purpose of this article 
is to examine some basic problems, economic and legal, substantive 
and administrative, involved in establishing any system of merger 
control, and to examine some of the particular solutions contained 
in the Monopolies and Mergers Act. Comparative reference will 
necessarily also be made to the considerable United States experi- 
ence of merger control legislation, as applied by the federal courts 
and administrative agencies of that country. 


Il. A—Tue DEFINITION OF a ‘“ Mercer ”’ 


Whatever its long term objectives, the immediate aim of merger 
control legislation is negative, to prevent, in appropriate cases, 
two or more business enterprises from ceasing to be distinct. This 
negative object has to be achieved by the prohibition, or the 
undoing, of the act whereby one enterprise acquires control of 
another. Merger control legislation can therefore take one of two 
forms: it may either state the general principle that, in certain 
circumstances, enterprises will not be permitted to cease to be 
distinct; or alternatively it may prohibit, in certain circumstances, 
the performance of those specific acts whereby the distinctiveness of 
enterprises can be ended. The 1965 Act takes the former approach, 
United States legislation the latter. Whichever approach is adopted, 
however, definition of what is meant by “ the acquisition of 
control ” is fundamental. 

No difficulty normally arises in defining what constitutes the 
acquisition of legal, de jure, controlling interest; this is the posses- 
sion of the right to control a majority of the board of directors, 
or ownership of shares conferring the majority of the voting power 
normally exercisable at a general meeting.” Because of section 184 


5 Weinberg, op. oit., p. 8. This is not the same as the definition in the 
Companies Act, » & 154, of “a holding company.”: The Jenkins 
Committee on Company Law Reform (Omnd. 1740) recommended that the 
section should be amended so that control of the composition of the board 
of directors would become tha sole test for determining whether one company 

is the subsidiary of another. 
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of the Companies Act, posseasion of the first will be impossible 
without ownership of the second, since that section entitles “ the 
, company ” at any time by ordinary resolution to remove a director 
from office ‘‘ notwithstanding anything im its articles or in any 
agreement between it and him,” and ‘ the company ” for this 
purpose can only mean the holders of more than half the voting 
equity share capital who can secure passage of an ordinary reso- 
lution at a general meeting. It is, however, considerably harder 
to define working, de facto, control since this may be based on a 
shareholding far smaller than that necessary for de jure control or, 
independent of share interest, on contractual or financial leverage 
over the company or those nominally in control of it. The dividmg 
line between de facto control of, and mgterial influence on, an 
enterprise is thin. Is a substantial creditor of company A in 
‘* control ” of it because he has the power to force it into liquida- 
tion? Or is company B “controled ” by a bank which has 
acquired debentures carrying the right, in certain circumstances, 
to appoint a majority of its directors? ° 

The definition of “ control ” * is also important in other areas 
of law, notably that relating to mcome tax. For example section 
488 of the Income Tax Act, 1952, states that “€ control’ means, 
in relation to a body corporate, the power of a person to secure, 
by means of the holding of shares or the possession of voting power 
in or in relation to that or any other body corporate, or by virtue 
of any powers conferred by the articles of association or other docu- 
ment regulating that or any other body corporate, that the affairs 
of the first-mentioned body corporate are conducted in accordance 
with the wishes of that person.” 

Moreover, since our concern is with the acquisition of control 
-over the business activities of a company, and not merely with 
control over a company (to which s. 154 is limited) the acquisition 
of control by the purchase of assets must also be provided for. 
The difficulty here is whether the definition is to cover not only the 
clear case where there is acquisition of the whole or a substantial 
part of another company’s business property, but also the normally 
immaterial, but occasionally significant, acquisition of individual 
items, such as patents or trademarks. Both United States experi- 
ence ? and the inherent difficulty of drawing a workable distinction 
between acquisitions of a ‘‘ substantial part of the assets’? and 
all other purchases tend to suggest that there are considerable 
advantages in a comprehensive definition embracing all asset 

She Paes ee 
ee eee ee ey eee 

T See also e, ‘ Control in Corporation Law "’ (1988) 58 Ool.L.R. 1812 and 
iets cone Aspects of the Law relstmg to Company Control '’ (1080) 

s In U.9. v. Lever Bros. and Monsanto Chemical Corp., 216 F.Supp. 887 (1968) 
the transfer by Monsanto to Lever Bros. of a single trademark "AN " relating 


to detergents was held capable of constituting a violation of s. 7 of the Clayton 
Act. 
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acquisitions.” The transfer of a single patent or trademark could 
well have an important effect in securing an extra share of the 
market for the transferee company.* 

In the United States the approach of the relevant statute, the 
Clayton Act,}° is to prohibit the acquisition, directly or indirectly, 
by any corporation engaged in commerce of the whole or any part 
of the stock or share capital, or the whole or any part of the assets, 
of another corporation also engaged in commerce. In place of 
attempting to define in detail the meaning of “ control,” a broad- 
brush approach has been taken so that any acquisition, however 
small, of shares or assets can be prohibited or undone, if the acqui- 
sition could produce the necessary effect on competition. Acqui- 
sition of control by other means (e.g., long-term supply or manage- 
ment contracts) is not covered by the Clayton Act, but this does 
not in practice appear to have weakened its effectiveness. 

The approach of sections 6 and 7 of the 1965 Act is quite 
different. Instead of a prohibition of the act of acquiring shares or 
asseta, the statute states that, if control of one enterprise is about to 
be, or has been acquired by another, then such a state of affairs may 
be prohibited or undone; hence a detailed definition of the acts 
leading to the acquisition of control becomes necessary, which the 
outright prohibition contained in section 7 of the Clayton Act 
enables to be avoided. The ultimate result, however, seems much 
the same under both systems, since the definition in section 7 of the 
1965 Act of “ control ” is so wide as to bring within its coverage 
potentially any acquisition of shares or assets, however small, as 
well as the acquisition of control, and of material influence, by other 
means. To justify this summary of the effect of section 7 of the 
1965 Act, a brief review of its provisions is required. 

Section 7 (8) states that, for the purpose of determining whether 
enterprises have been brought under common control, enterprises 
with the following characteristics are to be so considered: 

(a) Enterprises of “ inter-connected bodies corporate.” This 
phrase is not further defined and presumably therefore 
bears its normal meaning of companies, at least one of 
which has a share interest in the other, whether 0.01 per 
cent., 51 per cent. or 100 per cent. í 

(b) Enterprises carried on by any two or more bodies corporate 
of which the same person or group of persons has control. 

(c) Any enterprise carried on by a body corporate and one 
carried on by a person with control of that body corporate. 

Section 7 (5) proceeds to elaborate still further the definition of 


® The London Stock Exchange suggested in 1964 to publicly quoted companies 
that they should notify their members ıt 15 per cent. (formerly 10 per cent.) 
in value of the company’s business assets are sold; and also that full details 
of other amaller sales of oom assets be released to the press. 

10 Act of October 15, 1914; U. States Code Annotated, Book 15, Chaps. 12-27. 
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< control.” There are apparently three degrees of this concept, 
which in ascending order of importance are: 
(i) “ material influence over policy ’’; 

(ii) “ control of policy ”; 

(iii) “ controlling interest.”? This’ phrase is not further defined 
but presumably means the ability to exercise the same 
power over an enterprise as a holding company can exercise 
over its ‘‘ subsidiary’? (as defined in s. 154 of the 
Companies Act, 1948). 

Enterprises may cease to be distinct, ‘‘ if the other circumstances 
allow,” in the following situations ™ ; 

(a) Where (i), (ii) or (ii) arises, when it did not exist before. 

(b) Where (ii) arises, when only (i) existed before. 

(c) Where (iii) arises, when only (i) or (ii) existed before. 

Further the acquisition of any assets of another enterprise 
which constitute capital assets not merely stock in trade will almost 
invariably fall within the definition of a merger contained in section 
7, since an “‘ enterprise ” is defined as ‘‘ the activities or upy part 
of the activities of a trade or business,” and an enterprise “‘ ceases 
to be distinct ” from another enterprise if brought under common 
ownership. Where, therefore, some machine tools are sold as a 
capital transaction by Company A to Company B an acquisition 
of control has theoretically, within the sense of section 7, occurred 
since by the sale there is a bringing under common ownership of 
* some part of the activities of the trade or business ’”? of Company 
A and Company B. The only exception would be where it could 
be shown that the assets transferred had never formed part of the 
activities of any trade or business carried on by Company A, e.g., 
if Company A had never made any use of them in its business. 

In conclusion, therefore, the effect of section 7 appears to be 
that the Board of Trade may refer to the Monopolies Commission 
as the “ceasing of enterprises to be distinct enterprises,” any of 
the following acts, provided that the jurisdictional requirements of 
section 6 (1) are satisfied: first, if an enterprise acquires any shares 
in, second, if it acquires any assets of, and third, when it acquires 
4 material influence ” over, or control of the policy of, another 
enterprise. 


I. B—JURISDICTIONAL RESTRICTIONS | 


Not even the most enthusiastic supporter of merger control legisla- 
tion would suggest that every merger should be subject to 
Monopolies Commission investigation. Even in the United States, 


11 The width of this definition should be contrasted with that contained in s. 
8 (T) in connection with newspsper mergers, where ‘‘ a controlling interest "’ 
in a corporate newspaper proprietor is defined as control of 25 per cent. ‘' of 
the votes which could be cast at a general meeting . . . on matters and in 
circumstances not of such a description as to bring into play any special voting 
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where the Clayton Act applies theoretically to all mergers, no action 
is normally taken by the Department of Justice or Federal Trade 
Commission against those considered de minimis, i.e., involving 
less than 1 per cent. of the relevant market. At our early stage of 
merger control the proposals of the new Act are naturally compara- 
tively restricted. Before the Board of Trade has jurisdiction to 
refer a merger to the Monopolies Commission, that merger must 
either create a monopoly situation, as defined in the Monopolies 
and Restrictive Practices (Inquiry and Control) Act, 1948, or 
involve the acquisition of control of a company with assets valued 
at £5m. or more.” 

There is, of course, a basic philosophical difference between the 
United States and the United Kimgdom approach. The criterion 
set out in the Clayton Act by which mergers are to be assessed is 
whether “ the effect of the acquisition may be aubetantiony to 
lessen competition or to tend to create a monopoly ”; and, as we 
shall see in more detail in Part Four of this article, this has been 
interpreted by the courts as applicable to mergers involving as 
little as 5 per cent. of the relevant market. The Monopolies 
Commission on the other hand is left to discover its own criteria 
for deciding whether mergers ‘“‘ may operate or be expected to 
operate against the public interest’; but im general terms the 
prevailing attitude in this country has been that the mergers worthy 
of investigation are merely those involving companies of a fairly 
substantial nature, in terms of market share or absolute size (and 
preferably both). 

The resources too available to the Board of Trade and the 
Monopolies Commission for merger investigations are extremely 
limited, by comparison with those of the Department of Tae 
and Federal Trade Commission; in these circumstances it is 
obviously more sensible to have a jurisdictional restriction of the 
kind provided by section 6 (1) (b) of the 19685 Act. To attempt 
to investigate too large a proportion of mergers with inadequate 
resources would lead to one or more of a number of undesirable 
consequences; substantive criteria for determining desirability 
of mergers would have to be arbitrarily restricted in order to 
facilitate quick decisions, or enormous delays would elapse in the 
carrying out of the investigation and assessment process; and the 
Commission might find itself bogged down in smaller and less 
important cases whilst unable to give the few important large 
mergers the attention that they deserved. To investigate a limited 

rights or restrictions on voting rights." Further to ““ material in- 

fluence '’ or ‘‘ control of " without obtaining s per cent. voting 

interest is not caught by s. h it would be by s. 7. 

13 s. 6 (1) œ) (i) Gi). 8.7 (8) of the Act provides that the value af the esscts 
of the company are to be determined by reference to the values at which, on the 
enterprise ans to be ditmet enterprises or (if they have not then done so) 
on the making of the reference to the Commission, the assets stand in the 


books of the relevant trade or business lees any relevant provisions for 
depreciation, renewals or diminution in velue. 
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number of mergers, at least in the earlier years, while appropriate 
techniques and procedures for merger investigation are developed, 
seems the best approach; and it is to be hoped that the Board of 
Trade will bear this in mind when determming its choice of cases 
for investigation. 

Section 6 (1) of the 1965 Act itself represents a considerable 
extension of jurisdiction for the Monopolies Commission by com- 
parison with the 1964 White Paper. Paragraph 28 of the White 
Paper merely proposed that the Commission should be empowered 
at the direction of the Board of Trade “to mquire into any 
proposed or recently completed merger which would result in a 
Monopoly (m the sense of control of at least one-third of the 
merket).’”? The alternative jurisdictional qualification in the 1965 
Act, of assets acquired valued at over £5m., is in addition, although 
this figure is considerably higher than those suggested in both the 
Bow~Group Report ** and the Poole Committee Report,“ whose 
suggestions were, respectively, mergers involving a company with 
net assets exceeding £1.5 or £1m. or where the combined net assets 
of the two companies involved exceeded that figure. In the debates 
on the 1965 Act it was admitted for the Government that the £5m. 
figure chosen was necessarily arbitrary. It had been arrived at by 
looking at the list of large mergers during the previous two or three 
years, and making an em post facto determination as to which of 
such mergers should have been investigated by the Commission. 

The mere progress of inflation will inevitably increase the 
number of companies falling within the scope of the £5m. figure, 
. and in addition a pumber of companies will no doubt reach it 
annually as a result of internal growth. Against these considera- 
tions can be set the power given to the Board of Trade by section 6 
(8) of the Act to vary the £5m. figure up or down by laying a 
statutory order to this effect before Parliament. Any future varia- 
tion is likely, by reason of the factors mentioned above, to be in an 
upwards direction, unless public policy towards competition comes 
to resemble more closely that of the United States. 


I. C—ApMONISTRATIVE MACHINERY 


Having defined the meaning of ‘‘ merger ”? and the jurisdictional 
restrictions on the body responsible for setting investigations in 
motion, the next task is the establishment of adequate administra- 
tive machinery. Where the number of mergers likely to require 
investigation is small, confined to those involving a certain propor- 
tion of the share of a relevant market or absolute size (whether 
assessed by net asset value or total capital employed) prior 
notification need not be mandatory, though desirable as a matter of 


13 Omnd. 2299. 
TE lies and Mergers '' (Conservative Political Centre, 1988). 
1s ‘““ Monopolies and the Publio Interest ” (Conservative Political Centre, 1968). 
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practice. To make notification mandatory does not assist the 
investigatory body, because mergers of size sufficient to come 
within its jurisdiction cannot normally be completed without con- 
siderable attendant publicity, even if the public holds no share 
interest in the companies concerned, and the enterprise acquired 
puts up no resistance. The interests of the business man too are 
equally well met by a voluntary procedure whereby the attitude 
of the Board of Trade to the merger can be sought in advance. 

The 1965 Act itself contains an incentive to prior consultation. 
Thus section 6 (9) provides that the six months’ period following 
a merger within which the reference by the Board of Trade to the 
Monopolies Commission can be made shall only date from the time 
when the Board of Trade was given notice of the facts of the merger, 
or, it became ‘ generally known or readily ascertainable.” Volun- 
tary prior notification would be much more useful to the companies 
concerned if the Board of Trade had a legal obligation to issue its 
decision within reasonable time limits; four weeks would appear 
adequate for this purpose. Such a provision does appear in section 
8 (8) of the 1965 Act referring solely to newspaper mergers. The 
equivalent part of section 6 (8) states merely that “ in determining 
whether to refer a matter to the Commission . . . the Board shall 
have regard with a view to the prevention and removal of uncer- 
tainty, to the need for making a determination as soon as is reason- 
ably practicable.’? Time, however, is of the essence also in virtually 
all industries, if not to quite the same extent as with the press; and 
if the Board of Trade is under no compulsion to issue a decision 
with time limits, many beneficial or unobjectionable mergers may 
founder, along with some less beneficial, because the parties cannot, 
or will not, keep their plans indefinitely, in cold storage. 

To prevent this happening, a merger not referred for investiga- 
tion within, say, four weeks from formal notification should be 
deemed immune from investigation for a fixed period not only as 
& merger, but also under the other sections of the Monopolies and 
Restrictive Practices (Inquiry and Control) Act, 1948,1* and the 
1965 Act, thus allowing the parties some basis on which to fix 
appropriate terms for the merger without fear of subsequent investi- 
gation and a possible order of divestiture in the near future. It 
might happen that the Board of Trade’s decision would be that a 
merger should be approved, but only on certain conditions; but in 
such a case it should in any case refer the merger to the Commission, 
since it would be undesirable to have the Board of Trade responsible 
both for policing the fulfilment of these conditions and also for 
considering whether, in a changing market situation, the original 
conditions were necessarily appropriate, a task more suited to the 
Commission. The initial decision by the Board of Trade to refer 
to the Commission any particular merger is not, of course, a 
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finding that the merger is necessarily contrary to the public 
interest. 

It, however, the statute were to be framed so as to bring, even 
potentially, a much larger number of mergers within its range, 
the administrative problems become greater. Suppose section 6 
(1) (b) of the 1965 Act were repealed and the enforcement agencies 
given the statutory obligation to investigate all mergers where, 
say, the combined market share of the companies involved amounted 
merely to 15 per cent., or even some smaller percentage, or ‘‘ when 
the proposed merger appears likely to impair competition ’’ or 
“ whenever it appears to be necessary in the public interest ”? with- 
out jurisdictional limitation. In this case prior notification of merger 
proposals as a condition precedent to validity of the subsequent 
transfer of shares or assets has the merit, from the official viewpoint, 
of keeping the enforcement agencies informed as to all current merger 
proposals, some of which might otherwise be overlooked, It does, 
of course, impose an additional burden on the business man, though 
one less onerous if it became standard business practice to clear all 
mergers in advance by consultation with the Board of Trade. 

A difficult policy decision is whether to allow the enforcement 
agencies power to block the completion of mergers considered to 
violate the substantive standards of the law, pending investigation 
and assessment. If such a power is granted, either at the discretion 
of the agency, or after a preliminary hearing before the assessory 
body, and there is then some months’ delay before the final decision 
is given, this may also result m the prevention of many beneficial 
Mergers, to an even greater extent than would mere delay in the 
Board of Trade’s decision whether to ask the Monopolies Commis- 
sion to investigate. On the other hand, to allow mergers to proceed: 
pending investigation and assessment, means that an order for 
divestiture at the conclusion of the proceedings may be impossible 
to enforce, since the assets of the two companies will almost cer- 
tainly have been improved, mingled or consolidated; and to return 
the acquired company to its original status as an independent com- 
petitor, with its own customers and business goodwill, may prove 
impossible.1" A solution sometimes adopted by the courts in the 
United States, when a proposed merger by acquisition of shares 
is attacked, is to allow its completion of a merger on condition 
that the accounts and assets of the two concerns are kept separate, 
so that the ‘‘ unscrambling ”? process can be relatively straight- 
forward. This solution, however, may prevent the achievement by 
the merger, pending a final decision, of those very economies of 
scale which formed its original incentive. 

Nevertheless, the 1965 Act provides in section 6 (11) that the 


17 @.9., the problem in the U.S.A. of "' unscrambling '' the Manufacturers 
Hanover into its original component parts, Manufacturers Trust Com- 
pany and the Hanover Bank, as described in Tho Times, March 17, 1965, 
Ender the heeding “ $7,000m. Headache for U.S. lawyers’ = - K 
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Board of Trade may exercise its powers under section 8 (5) to pro- 
hibit the consummation of a merger pending investigation by the 
Commission. Only experience will show whether the existence of this 
power will do more harm than good, though it may be difficult to 
acquire the relevant evidence as to how many mergers are actually 
prevented by reason of its existence. Presumably the Board of Trade 
will use its discretion in each case to decide whether to exercise its 
powers under section 6 (11), in view of the nature of the businesses 
it is proposed to combine, and the particular problems that an 
“ unscrambling ’? might pose. 


II. SUBSTANTIVE CRITERIA IN TAE ASSESSMENT OF MERGERS 


The 1965 Act does not state * any specific criteria by which mergers 
are to be assessed, and the Commission will clearly therefore have 
to develop its own. The fundamental policy issue which it faces 
is whether competition is to be preserved as an end with a high 
priority, as a way of life worth preserving for its own sake, or 
rather, as a means merely to some other ends, for example, progres- 
siveness in industry, full employment, increased exports and price 
stability. The choice of the United States has been the first,” 
and consequently mergers which seem likely to reduce competition 
may be, and are, enjoined by the courts even if they would also lead 
to increased efficiency or other advantages.*° The choice of the 
‘ United Kingdom (as would also surely be the choice of the 
European Economic Community) would undoubtedly be the second, 
holding competition to be a means to other desirable ends, or, at 
the most, an end with low priority which necessarily on occasions 
has to be sacrificed for other preferred objectives.” 
What is the nature of this ‘“‘ competition ” that it is desired 
to protect? It postulates, first, a reasonable number of enterprises 
supplymg, and of potential customers for, the same goods or 


18 At a late stage s. 7 (10) was introduced into the Act which provides that, in 
ing their assessment, the Commission shall take into account “' all matters 


which appear in the circamstances to be relevant,” and also to any 
matters which the of Trade shall direct them to have regard. 
White Paper had stated, in para. 24, that the ission’s attention would 
be “to i as i technical and technologi 
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services: secondly, that none of these shall be so powerful as to be 
able to dictate the business policies of other enterprises, or so large 
thet other enterprises cannot take over at least a substantial part of 
their trade; thirdly, an absence of restrictive agreements between 
enterprises; and fourthly, the absence of obstacles on new entrants 
to the market. Competition is also, however, an atmosphere which 
Government regulation can itself never guarantee, but merely 
encourage, a spirit of determination to improve one’s position at 
the expense of other enterprises, whether by price reductions, 
improvements in quality and service, or by development of new 
products.™ 

In assessing, therefore, the effects of a merger on the nature of 
competition within a market the starting point will mevitably be 
the number of enterprises within each market, their size, absolutely 
and, more important, in relation to each other, and the barriers 
that exist to the entry of new enterprises in that market. These 
characteristics are relevant because any merger between two enter- 
prises in the same market reduces the number of separate decision- 
making units by one, and at the same time increases both the 
absolute size and the market share of the acquiring enterprise; but 
the significance of these factors is in turn considerably affected by 
the ease of entry into the market. For clearly, if entry into the 
market is easy, the fact that enterprises within it are able to obtain 
more than competitive profits will soon attract a number of new 
entrants, as a result of whose entry competitive conditions may 
become prevalent and profits in time driven down to normal compe- 
titive levels. If entry is difficult, however, by reason of patent 
protection or the high level of initial capital mvestment required, 
the acquisition of market power and the ability to achieve more 
than competitive profits by enterprises within the market is poten- 
tially a more serious threat to the competitive process within that 
market, since it is virtually insulated from outside intervention. 

To assess the effects of any given merger, however, much more 
needs to be known than merely the numbers and sizes of the enter- 
prises in the relevant market. It would be convenient if the degree 
of competition or monopoly within a market could be determined 
by the use of mathematical formulae based on the number and 
relative market shares of the firms within it; unfortunately compe- 
tion is too complex a phenomenon for this to be possible. It might 
reasonably be supposed that a market with ten enterprises in it 
would normally be more competitive than one with only three, and 
less competitive than one with fifty; but general assumptions of 
this kind are too crude to be of much help in assessing individual 
mergers. In assessing the qualitative effect of a merger economists 
list many factors which must be considered. These include the 
technological state of the industry, its degree of vertical integration, 
33 For an extended discussion of the characteristics of a competitive or workably 

competitive markes see Corwin D. Edwards, Motntcining Competition (1949). 
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its history .of expansion or contraction, the existence of actual ar 
potential competition from substitute products, geographical rela- 
tionship of buyers and sellers, its history of past mergers, and, 
finally, its overall performance with reference to rate of growth, 
profit levels, innovation and progressiveness, labour relations, etc.” 
Although, however, it is possible to list the factors theoretically 
relevant, this is far from saying that the economist is thereby 
enabled to make accurate predictions about the effect of any given 
merger. Economic theory has in the past dealt largely with the 
effect of those mergers which have altered market structures from 
atomistic competition to oligopoly, or from oligopoly to near, or 
actual, monopoly.* In fact, however, most industries and markets 
lie in a state somewhere between oligopoly and atomistic competi- 
tion, or (more rarely) between oligopoly and monopoly, and remain 
in that state after a merger has occurred, except perhaps in the 
extreme case of the merger of the two dominant firms in a market 
where no other firm controls more than a small percentage of it. 

Further, it is virtually impossible to measure the point at which 
a market ceases to be competitive and becomes oligopolistic; after 
five mergers had occurred in one market it might have become 
apparent from firms’ price policies that a change had occurred, but 
even with the benefit of hindsight an economist might not be able to 
explain whether the decisive merger had been the first, third or 
fitth. Nor is competition limited to price competition; and its 
diminution in that respect might be offset by an increase in rivalry 
as regards research, quality or service.“ 

The first conclusion to be drawn from all this is that in merger 
legislation, as indeed in all legialation attempting to regulate compe- 
tion or monopoly, the decision on whom the burden of proof is to 
be placed is of great importance in determining the effect of the 
law. To impose on the Monopolies Commission the burden of 
establishing that a particular merger would impair competition 
could mean that very few mergers could ever be prevented, if the 
degree of proof required is that normally demanded in civil cases. 
On the other hand; to impose on the companies concerned the 
burden of proving that such would not be the result of the merger 
will weigh the scales against them (and the more so, since proving 
a negative is inherently harder than proving an affirmative). The 
approach of the 1965 Act, which is probably correct, has been to 
give no direction on burden of proof, and to instruct the Commission 
to conduct the investigation as an administrative inquiry (albeit 
containing certain quasi-judicial features), in accordance with the 


13 For e more complete conmderation of the e of factors to be considered, 
seo Mark 8. Massal, and M Legal and Eoonomto Issuss 
(1962). I must acknowl ge a considerable debt to this work in connection 
with Part III of this article, 

24 Bok, '' Section 7 of the Ola Act and the merging of Law and Economics " 
(1060) 74 Harv.L.R. 228, aar 
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traditional pattern of past monopoly investigations by the Commis- 
sion. Nevertheless, the absence of accepted burdens of proof can 
make the reaching of a decision. by the assessory body both more 
difficult and more prolonged. 

- The second conclusion is that a compromise may be required 
between the natural desire of the companies concerned to bring 
before the assessory body all the evidence that may possibly be 
considered relevant to an estimate of the effects of the merger and 
the need, from the viewpoint of those concerned with the enforce- 
ment of an effective merger policy with limited resources of 
time, manpower and money, to limit the evidence and issues 
to be considered. Failure in the United States by the federal 

_courts, and the Federal Trade Commission, to lmit suff 
ciently the issues to be tried has led to the piling up in some cases 
of a mass of evidence and statistics so enormous as to defy adequate 
digestion and comprehension by any tribunal,** and to impose huge 
expense upon the companies concerned; and this, of course, bears 
harder on the small, than on the large, company.’ This point is 
still relevant under the 1965 Act and the administrative investiga- 
tion by the Monopolies Commission. To limit the issucs, by stating 
that certain conclusions may be inferred without further evidence if 
certain facts can be established, has the advantage that evidence will 
be more easily limited to certain vital issues. For the business man 
the advantage is greater predictability, from the fact that mergers 
falling within the terms of the presumption are unlikely to be 
upheld. Again, there is room for a presumption in favour of those 
mergers involving enterprises with very small market shares. The 
concept of the presumption im the area of legal regulation of eco- 
nomic activity is, of course, not new, since it forms the foundation 
of section 21 of the Restrictive Trade Practices Act, 1056.7" 

So far we have assumed that, in assessing whether competition 
was impaired, it was possible in any given case to define the market 
or markets which were relevant for the merger in question. United 
States experience indicates that this may well prove an optimistic 
assumption. Competition and monopoly, of course, exist not at 
large, but withm the confines of a market, whose boundaries have 
to be defined. A market is normally described as a group of 
buyers and sellers within a certain geographical area, where the 
sellers provide products, or a range of products, which compete to 
satisfy the same requirements of the buyers, so that price changes 
for one product within the range will cause changes in the demand 


25 Ibid. 287-200. 
26 This is also one of the lanations for the five, six or even seven years that 


can elapse between first of formal action by the federal authorities and 
final of the case. us Brown Shoe Company v. U.S., 870 U.8. 
904 ( ) occupied 70 months from start to finish: a Federal Trade Commis- 


sion Case. Orown Zellerbach v. U.S. 26 F. 2nd. 800 (1961) occupied even 
longer—88 months. 
1465 Elix. 2, o 68. 
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for the other products (this is referred to by economists as ‘‘ the 
. cross-elasticity of demand ”). 

There is for each “ relevant market’? a geographical and a 
product dimension. The geographical dimension is a physical area 
to which buyers can realistically be expected to limit their search 
for the range of substitute products in the light of cost, convenience 
and custom. It may be local, regional, national or even inter- 
national. The product dimension is usually harder to determine; 
sometimes no close substitutes may exist for a particular product 
(e.g., cameras, cutlery, dentures), but often substitute products 
have at least to be considered in deciding the boundaries of a market 
for a particular inquiry.** 

From all this it becomes clear that the substantive criteria 
relevant in the assessment of mergers are many and complex and 
that the Monopolies: Commission faces a difficult choice. Either 
it must attempt to consider the entire range of relevant factors and 
then make an overall judgment of the merger’s effect on competi- 
tion, or it must, in view of the great difficulties of such a course, 
construct a set of rules or presumptions by which it will be guided, 
such as market shares of the enterprises concerned, which will of 
necessity be somewhat arbitrary. The same problem has faced the 
United States courts in applying section 7 of the Clayton Act and, 
as will become apparent from Part Four of this article, the difficul- 
ties of the “‘ overall judgment ” approach has led to the adoption 
in practice of a number of presumptions as guidelines to the 
assessment of mergers. 


IV. DEVELOPMENT or Untrepn States Mercer Law 

The political institutions and economic condition of the United 
States differ vastly, of course, from those of the United Kingdom; 
and it is undoubtedly wise to keep in mind Dean Rostow’s warning 
about the danger of facile comparisons in this area of the law.* 
However, the U.S.A. is the only country in the world with both 
a large ““ private-enterprise ° sector and an effective system of 
merger control; and fifteen years’ experience of operating a merger 
law has produced a wealth of knowledge about the practical prob- 
lems involved and a large, learned literature on every aspect of the 
law. 


28 Into the reckoning, inter alia, must be a ai the physical characteristics of 
the product, the end uses to "which it is degrees of cross-clasticity with 
other producta and buyers’ loyalties to partionlar randed goods. See i 
paha oit., hap. 8. Further, where the m being investigated is between 

relationship is ‘* vertical,” (6.g., Pressed Steel and the British 
Meee Gon Oorporation, whose recent merger is the | to have been referred to the 
Monopolies Commission), additional rs have to be considered, particularly 
the degree of foreclosure imposed by the merger or of enterprises which could 
previously have competed as suppliers or customers of one or other of the 


compenies. 
29 oe oa “ Britiah ard American experiences with legislation against 
restraints of competition '’ (1960) 28 M.L.B. 477. 
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The modern merger law of the U.S.A. dates from the passage 
in 1950 of the Celler-Kefauver amendment to section 7 of the 
Clayton Act. The new section 7 reads: 

“ No corporation engaged in commerce shall acquire, directly 
or indirectly, the whole or any part of the stock or other share 
capital and no corporation subject to the jurisdiction of the 
Federal Trade Commission shall acquire the whole or any part 
of the assets of another corporation engaged also in commerce, 
where in any line of commerce in any section of the country, 
the effect of such acquisition may be substantially to lessen 
competition, or to tend to create a monopoly.” 


Now that the new section has been in force for fifteen years, 
its main effect is substantially settled, tho one many details remain 
undecided. Up to the end of 1962 a total of 125 cases had been 
brought under the section, fifty by the Federal Trade Comminsion 
and seventy-five by the Department of Justice.*° 

In the enforcement of section 7 there is no formal division of 
function between these two responsible agencies, though in practice 
their approach is co-ordinated,?? nor are there any limitations on 
their jurisdiction set by reference to the absolute size or market 
shares of the companies involved, although certain areas of the 
economy, ¢.g., labour, agriculture and public utilities, have by 
federal statute been wholly or partially exempted from the anti- 
~ trust laws. Nor is there any safe way, apparently, of discovering 
exactly what the attitude of the authorities to any particular 
proposed merger will be. Advance clearance can be applied for, but 
for several reasons this procedure is not considered by business men 
or their legal advisers to be of much value in connection with a 
merger of any significant size. The main reason is that the agencies’ 
policy is to refuse permission for advance approval in any case with 
the slightest element of doubt about it, even though, if the merger 
were completed, the same agency might decide that it would not 
attempt to attack it; in all cases other than the largest or the 
smallest, there is therefore considerable uncertainty as to whether 
a challenge will be made. 

In the cases that have come before the courts and administrative 
agencies the Government have so far proved remarkably successful. 
Orders for prohibition of an incompleted merger or for divestiture of 
a completed one have been obtained in about 85 per cent. of all cases 


20 Theee figures are taken from Phillips an “ The economic and | 
aspecte of merger litigation, 1981-03 ggal 


have been ae against compa in the food, chemicals and metal 

i ee other And eee in cach- of-which et least 
two mergers have been challenged are grocery chain stores, car and lorry 
rentals, prodncta, shoes, containers, baked goods, salt, petrol, banking, 
a end pani 

31 Neale, op. cit., Chap. and G. B. Spivack, “ i reai ob Hinforosmeni; 
the United States " (1968) 1.0.1.Q. Buppl. No. 6, 
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begun, and orders for partial prohibition or divestiture in another 40 
per cent.’* Even more significant for the future is the way in which 
the Supreme Court, in those few cases that have reached it, has 
interpreted section 7 in such a way as to make any merger involving 
the acquisition of a company with a market share of over 5 per cent. 
difficult to justify. Brown Shoe was the first merger case in which 
the Supreme Court gave a reasoned decision. The companies 
involved were the Brown Shoe Company and the G. H. Kinney 
Company; both were manufacturers and retailers of shoes. The 
number of manufacturers in the shoe industry is large; although 
the “ Top 4 ” produce 28 per cent. of total output, the “ Top 24 ” 
produce only 85 per cent. Brown was the fourth largest by total 
output, as a manufacturer, with some 4 per cent.: it was the third 
largest seller of shoes at retail (of its own and other manufacture), 
with 6 per cent. of the market. Kinney was the twelfth largest 
manufacturer, producing only 0.5 per cent. of total output; as a 
retailer (of shoes of its own and other manufacture) it was the 
eighth largest, with just under 2 per cent. of total sales. Before 
the merger Kinney shops obtained 20 per cent. of their total supply 
from Kinney factories, and none from Brown factories; after the 
merger, still 20 per cent. from Kinney factories, and just under 
8 per cent. from Brown.** There were, thus, both horizontal and 
vertical aspects to the merger, and the horizontal merger was at 
two levels, the manufacturing and the retailing. 

By a verdict of 7-0, as to the vertical, and 6-1 as to the 
horizontal, aspects of the merger, the Supreme Court affirmed the 
District Court’s finding that it violated section 7. Chief Justice 
Warren, giving the court’s decision, emphasised that Congress had 
intended, in enacting section 7, to check the rising tide of concen- 
tration in the American economy by arresting mergers at a stage 
when the trend to a lessening of competition in a particular line 
of commerce was still in its incipiency. However, Tecognising that 
some mergers might actually stimulate competition, Congress had 
not wished to impede a merger between two small companies to 
enable the combination to compete more effectively with larger 
corporations dominating the relevant market, nor a merger between 
a corporation which is financially healthy and a failing one which 
could no longer be a vital competitive factor in the market. No 
definite quantitative or qualitative tests were specified by Congress 
by which the effects of any given merger could be measured, and it 
had been intended that each was to be functionally viewed in the 
context of its particular industry, e.g., in the light of whether the 
industry was concentrated or fragmented and whether there were 
31 i 

den are, peroentagea of all cases terminated, whether by court 


33 Although the tago figures do not appear ©, the actual figures are quite 
substantial hus Brown's 4 oent. Maer ance Ing output repre- 
sented 25-6 million pairs of shoes! All figures were for 1958, the the 
suit was filed. 34 870 U.S. B18 (1962). 
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ny recent “ trends ” in either direction, and whether substantial 
barriers to entry existed. Commentators interpreted the decision 
as meaning that “ qualitative substantiality,’’ an overall examina- 
tion of the way that the competitive process had worked and could 
work in that particular industry and not just ‘‘ quantitative sub- 
stantiality,’’ the size and market share of the sae rey concerned, 
was to be the principal criteria for assessing the legality of a 
ma provided of course that the market share of the acquirmg 
did not actually attain monopoly proportions. 

following year, however, the Philadelphia National 
mie case also reached the Supreme Court. This concerned a 
proposed merger between the Philadelphia National Bank and 
Girard Trust Corn Exchange Bank, whose shares of the commercial 
banking market within the four-county area in and around Phila- 
delphia adjudged the relevant geographical market were 22 per cent. 
and 15 per cent. respectively. They were the second and third 
largest banks within the area, the largest having 28 per cent. of the 
market. Thus, before the merger the *‘ Top 2” held 45 per cent. 
of the market, the ‘‘ Top 8 ” 60 per cent., and the “* Top 4 ” about 
70 per cent.; after it, the corresponding figures would have been 
59 per cent., 70 per cent. and 78 per cent. The decisive passage in 
the Supreme Court’s judgment was as follows: 


“ Specifically we think that a merger which PE E a firm 
controlling an undue percentage share of the relevant market, 
and results in a significant increase in the concentration of firms 
in that market-is so inherently likely to lessen competition 
substantially that it must be enjomed in the absence of evidence 
clearly showing that the merger is not likely to have such 
anticompetitive effects . . . such a test lightens the burden of 
proving illegality only with respect to mergers whose size 
makes them inherently suspect in light of Congress’ design m 
section 7 to prevent undue concentration. Furthermore the 
test is fully consonant with economic theory... .’??* 


The court’s 5-2 decision on the merits of the case went on to 
state that, even if certain evidence advanced by the banks to the 
effect that their combmed market share was not in fact over 80 
per cent. were accepted by the court, this 80 per cent. figure was 
still large enough to justify the inference drawn by the court solely 
on the basis of market share figures. In an interesting footnote it 
pointed out that “ scholarly opinion ” *" had suggested 20 per cent. 
or 25 per cent. ag a puitabledfigure.et which such ab/spterence could 
begin to be drawn.™ 


35 870 U.S. 829 (1962). ss 874 U.B. 821 (1988). 
ses 974 U.B. 388 (1968). 
8 Ke and Tumer in Antitrast Polióy (1969) (20 per cent.); Stigler in 


ergers and Preventive Antitrust Policy,’’ (1955) 104 U.Penn-L 176 
Cost 48 omt.); Markham in Merger Policy and the new section T” 
sen 
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The banks had also argued that Philadelphia needed a bank of 
the size contemplated by the merger in order to be able to compete 
with the large New York City banks in making major industrial 
loans. The court’s treatment of the argument was curt: 

“ We are clear, however, that a merger the effect of which 
‘may be substantially to lessen competition’ is not saved 
because on some ultimate reckoning of social or economic 
debits and credits, it may be deemed beneficial. A value 
choice of such magnitude is beyond the ordinary limits of 
judicial competence, and in any event has been made for us 
already, by Congress when it enacted the amended section 7. 
Congress determmed to preserve our traditionally competitive 
economy. It therefore prescribed anticompetitive mergers, the 
benign and the malignant, fully aware, we must assume, that 
some price might have to be paid.” 3 


This case therefore marked to some extent a rejection of the 
“ overall approach ” of Brown Shoe and the adoption of presump- 
tions to aid the court in its task. The effect of these presumptions 
is that the following types of horizontal merger are now extremely 
unlikely to be permitted. First, where the largest company in a 
market acquires any competitor other than one which is virtually 
insignificant. Secondly, where the effect of the merger would be 
the elimmation as a separate entity of any company with over 
8-10 per cent. of the market. Thirdly, where a merger places 
under unified control a 80 per cent. market share, and perhaps even 
a 20 per cent. or 25 per cent. share, in a market where the market 
share of the “ Top 4 ” or “ Top 6” approaches 60 per cent. In 
the large number of cases not falling within these categories, how- 
ever, the wide range of ‘factors referred to in Brown Shoe must still 
be considered, and the. particular merger looked at in the light of 
the competitive situation m the market in order that its 
“ qualitative substantiality ” can be assessed.*° 

The way in which the relevant market is determined, however, 
can have a crucial effect on the final outcome of a case, especially 
with the importance now attached by the Supreme Court to the 
market share percentages of the companies involved. The wards of 
the Clayton Act “ im any line of commerce in any section of the 
country ” indicate, as to the geographical dimensions of the market, 
that it may be local, regional or national; and, as to its product 
dimensions, that it is not restricted to goods produced by a 


having a sufficient quantitative 
to raise a presumption of illegality. ` 
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single industry or process, as defined for the purposes of an 
Industrial Census, but may be either narrower or wider. The 
policy of the enforcement agencies has been, obviously, to steer a 
narrow course between Scylla and Charybdis; for if the market 
definition accepted by the court is too broad, then the percentage 
shares of the companies concerned will be diluted and appear unim- 
pressively small; but if the relevant market is a narrower one, there 
is a risk that the two companies concerned may be held not to be 
in competition with each other in the same market. Not all cases 
pose severe problems of market definition; often the geographical 
area is clearly the entire U.S.A., and the product line clearly 
confined to a single item. Often, however, the final decision of the 
relevant market may appear to have been forced sures the court by 
the decision at which it wished to arrive, and hard to justify 
satisfactorily on the basis of the evidence presented. 

In the Philadelphia National Bank case, the product market was 
clearly the provision of the normal range of commercial banking 
services, but the relevant geographical area was contested. The 
court, in accepting the Department of Justice’s contentions, 
concluded : 

“ The area of effective competition in the known line of com- 
merce must be charted by careful selection of the market area 
in which the seller operates and to which the purchaser can 
practically turn for supplies . . . but that in ing the rele- 
vant geographical mar. is a function of each customer’s 
economic means simply that a workable compromise must 
be found; some fair intermediate delmeation which avoids the 
indefensible extremes of drawing the market either so expan- 
sively as to make the effect of the merger upon competition seem 
insignificant, because only the very largest bank customers are 
taken into account in defining the market, or so natrowl 

to place appellees in different markets because only the est 
customers are considered.” + 


The combined effect of the Supreme Court’s attitude towards 
Measuring the effects of mergers on competition and its approach 
to market definition has been to place the business man seeking to 
enlarge his business by external expansion in a difficult position, if 
his firm has a market share of any significance at all. If the com- 
pany is the largest one in its market, almost any merger, other than 
with another firm of minute size, may be challenged. Even if it 
is merely within the top five or six largest firms, the risk of a 
challenge is great. As one authority has said: 

“ Assuming that the current decisions and their rationalisations 

held, and assuming continued high interest and resources in 

enforcement in the future, then we may be nearing the end 
of the last great merger movement in our history, even though 

BOGE Re been Fio, SigmAcentobecsyed) Mak np tor now: 


41 974 U.S. 859, 861 (1963). 
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Large, established firms with substantial market position and 
hee especially with strong market leadership or with shared 
istic leadership, will have to move with great caution 
levels—horizontal, vertical, uct diversification, and 
geographic and functional—m endeavours to expand b 
simple procedure of: acquisition. But enterprises at A fase 
any level or size or market structure seem to be vulnerable 
under the incipiency doctrine if there is a trend towards increas- 
ing concentration or substantially lessening competition or a 
reasonable potentiality of setting up such a trend, or even 
of foreclosing a section or subsection of a market to smaller 
competitors. In other words, enforcement, it would appear, 
can now effectively influence future market structures so far 
as growth by acquisition is concerned.” 43 
In summary, therefore, it appears that section 7 of the Clayton 
Act, after some initial years of uncertainty, is now being applied 
by the courts in a manner which effects the purposes for which it 
was enacted by Congress; and that m the United States the right 
to merge is now far from the unfettered one that it has so far been 
in the United Kingdom. 


V. CONCLUBION 


This brief review of the development of United States Merger Law 
illustrates the nature of the problems now facing the Board of 
Trade and the Monopolies Commission. These problems are not 
insuperable, but their existence must be recognised. For what one 
may call the “ administrative ” problems referred to in Part I, 
the 1965 Act has adopted solutions which seem capable of working 
satisfactorily, if consistently applied by the responsible agencies. 
What does not however appear to have been widely recognised is 
that the timetable contained im section 6 (6), whereby the Commis- 
sion must report back its decision within six, or, at most, nine 
months, must inevitably have an effect on the substantive criteria 
which it is to apply. For, within these short time-limits, it will 
be extraordinarily difficult for a complete assessment to be made 
of the facts material in determining both the relevant market and 
the effect of the merger within that market on competition and 
the public interest, assuming that, as with past monopoly investiga- 
tions by the Commission, not only must its own fact-finding proce- 
dures be carried out, but the enterprises concerned given the 
opportunity of presenting evidence and arguments in favour of 
their contentions. The only possible solution in this situation will 
be for the Commission to adopt certain presumptions, for speeding 
the process of decision, as well as making possible a greater degree 
of predictability. 


Pie T. Grether, 28 American Bar Association Antitrust Section 808 (1068). 
«3 A fortšori for press eae ie hee of thio the Commission 
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At this early stage one can merely hazard a guess at the 
ptions that may be adopted; for markets, it might be decided 
that the whole of the United Kingdom should be deemed relevant, 
unless the enterprises concerned could show that a narrower or, 
more likely, a wider one was appropriate. For assessing effects on 
competition within a market, a prima facie ascription of significance 
to the market share proportion to be placed under common control 
by the merger seems inevitable. Such a presumption could be 
adopted either in favour of, or against, the enterprises concerned, 
and most probably, could be made use of in both ways. Thus a 
merger whereby, say, 20 per cent. or less of the market share 
would pass under common control could be presumptively con- 
sidered legal unless other relevant factors indicated clearly that it 
would cause substantial injury to the competitive process or the 
public interest; a merger that placed 50 per cent. of a market 
under common control could be deemed presumptively ilegal, 
except in very special circumstances. The existing market propor- 
tions held by the largest two, or four, or six enterprises, as a pos- 
sible indication of an oligopolistic structure within that market, 
might also be considered to provide material for presumptions of a 
similar nature. Such presumptions will necessarily be somewhat 
arbitrary, but they may prove a vital, and perhaps inevitable, 
instrument in fashioning a workable system of merger control. 


D. G. Goyvprr.* 


* Ba, LLB. (Cantab.), 1.x. (Harvard); Solicitor. 


THE LAW COMMISSIONS ACT, 1965 
A. Tae Law Cosmoassion 


Toe Law Commissions Act, 1965, may well prove a landmark in 
the history of English law. It provides machinery which, if 
effectively used, should enable rules of law, as well those of 
common law, equity and of the Statute Book, devised to meet the 
requirements of earlier ages in which needs were different, to be 
changed or moulded so as to provide a flexible and suitable system 
for our own day, and, indeed, for periods to come. 

Normally, m this Review, we should have contented ourselves 
with a statute note drawing attention to and commenting upon 
the main provisions of the Act. However, its importance in the 
field of so-called lawyer’s law, and a number of interesting and 
perhaps important peripheral matters which arise in connection 
with its inception or with its passage through Parliament, have 
made us feel that something rather fuller than a note is desirable. 

For the purpose of promoting the reform of the law, the Act 
provides for the appointment of a body of Commissioners, to be 
known as the Law Commission, consisting of a Chairman and four 
other Commissioners appointed by the Lord Chancellor.1 The 
Commissioners are to be ‘‘ persons appearing to . . . be suitably 
qualified by the holding of judicial office or by experience as a 
barrister or solicitor or as a teacher of law in a university.” * A 
Commissioner may be appointed for a term not exceeding five years, 
although an ex-Commissioner will always be eligible for reappoint- 
ment.’ The Act also provides that a person who holds judicial 
office may be appointed as a Commissioner without relinquishing 
that office, but shall not (unless otherwise ea by the terms 
of his appomtment) be required to perform his duties while he 
remains a member of the Commission.* 

The function of the Commission is very wide indeed. It is 
enjoined ‘‘ to take and keep under review all the law with which ” 
it is “ concerned with a view to its systematic development and 
reform, including in particular the codification of such law, the 
elimination gf anomalies, the repeal of obsolete and unnecessary 
enactments, the reduction of the number of separate enactments 
and generally the simplification and modernisation of the law.” 
There are then spelled out, for this purpose, a wide range of duties: 


1 s. 1 (2). pera aTa onI. conaic ered i necessary to deal with the 
Act in Scotland there is provided a 
Sonos Sees tho plural in the title af the Act. . . 
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(a) to receive and consider any proposals for the reform of the 
law which may be made or referred to them; 

(b) to prepare and submit to the Minister from time to time 
programmes for the examination of different branches of 
the law with a view to reform, including recommendations 
as to the agency (whether the Commission or another body) 
by which any such examination should be carried out; 

(c) to undertake, pursuant to Penk such recommendations 
approved by the Minister, the examination of particular 
branches of the law and the formulation, by means of draft 
Bills or otherwise, of proposals for reform erein; 

(d) to prepare from time to time at the request of the Minister 
comprehensive programmes of consolidation and statute 
law revision, and to undertake the preparation of draft 
Bills pursuant to any such programme approved by the 


(e) to provide advice and information to government depart- 
ments and other authorities or bodies concerned at the 
instance of the Government with. for the reform 
or amendment of any branch of W5; 

(f) to obtain such information as to the ‘legal systems of other 
countries as appears to the Commissioners likely to facilitate 
the performance of an eir functions.” 

It is envisaged that the eg Rasen will prepare programmes 
and proposals for reform for approval by the Minister (i.e., the 
Lord Chancellor) and then Parliament.* In any event an annual 
report must be made by the Commission, which the Minister must 
lay before Parliament with such comments (if any) as he thinks fit. 

Further implications arising out of this Act will be discussed 
at a later stage.’ 


B. Histonrcan BACKGROUND 


This statute will always be associated with the name of Lord 
Gardiner, Lord Chancellor in the Wilson administration, perhaps 
the most active as well as the most effective advocate of law reform 
in our generation. This point deserves attention, as it is in line 
with the history of law reform im this country. Generally speaking, 
progress has resulted from the enthusiasm and drive of individuals 
rather than the policies of political parties or of interested organisa- 
tions. This was particularly true of the great era of the nineteenth 
century, the importance of which in law reform has hardly been 
sufficiently appreciated by our generation. Dipping into the 
memoirs of liberal Victorian lawyers, or studying the pages of the 
posthumous volumes of Holdsworth’s History of English Law, one 
continually has the thought, we have been here before, both in 
connection with the aims of the reformers, and with their discussions 
as to ways and means. 

5 s, 8 (1). 
©, 8 ( 
T7 


Bee p. 661 and Postacripè p. 688 below. 
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Holdsworth, indeed, described this epoch as ‘‘ the age of 
reform ’?* and wrote in glowing terms of how “the necessary 
changes ” in the law were effected in order to adapt it to the “ new 
conditions brought about by the industrial revolution.” ° Opinions 
will differ as to how far this encomium was fully earned. However 
fast the reformers ran, they hardly kept abreast of the needs of 
their times,’° and, despite the undoubted gains, when the movement 
largely died away in the twentieth century the situation rapidly de- 
teriorated, so that the new movement which has put the Law Com- 
missions Act on the Statute Book was in fact very much overdue. 

Although the “‘ era of reform ” was sparked off mainly by the 
writings of Jeremy Bentham, who left ‘‘ deep marks on the public 
and private law of England,” + the practical work of achievement 
was mainly due to successive Lord Chancellors, starting with 
Brougham, whose great six-hour speech on law reform in 1828 is 
the first milestone on the road. Looking at the scene through the 
spectacles of today, this would appear natural enough, but the 
Lord Chancellors of those days were much more working judges 
than they are now,” and activity in law reform was hardly called 
for by their official position, though their presence in progressive 
Liberal Cabmets may have been an important source of propulsion. 

The majority of Victorian Lord Chancellors were to a greater or 
lesser extent reformers, and with some of them, notably Brougham, 
Westbury, Selborne and Herschell, it is certainly the adjective 
“ greater ’? which must be applied. Selborne’s monument is, of 
course the Judicature Act, 1878, and Herschell was the main 


*HE.L., Vol. XII, p. 696. This and the snoceeding volume are mainly 
concerned with this topic as, indeed, the concluding volume is likely to be. 

® Ibid. pp. 606-699. 

10 How efforts for reform made by successive Victorian Lord Chancellors 


are the 
11 Op. oit., p. 4 
12 And th no means confined their judicial activities to the reme tribunal, 


ple 
api crane tae ge et star ta MH as Age, The, Veco 
Chancellors. 


rs iat dis natin bar fs Liss for tes Ant ie. la sae . the fact 

the first time a law reformer who is terrib 
in earnest ' (quoted by Nash, Life of Lord Westbury, Vol. I, p. 99). 
However, his achievement was incommensurate with his ambitions, and his 


Beran Lark Wate. when ge tacben tear e ot 
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James Fitajames , P. 225, quoted by Atlay, op. cit, p. bes) 
Elid AG grat | jaile project waan oi oota, the complete and eariy codifica- 
tion and the whole statute law, but beginning of statute 


Ley orice owed are ni Gan aa though Cranworth aleo did a 
t deal to forward this project. se mas also yery. Seared shie reform of 
focal education for the Bar. baing the first Chairman of the Council of Legal 
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initiator of and provided the motive force for the great series of 
codifying statutes in mercantile law, beginning with the Bills of 
Exchange Act, 1889.1* Indeed, there was hardly one of the Victorian 
Lord Chancellors who did not have something to his credit in the 
sphere of legal reform.** 

In the present century the same can hardly be said. Loreburn 
and Haldane, the successive Lord Chancellors in the Liberal Govern- 
‘ments, certainly did much to maintain the Victorian tradition.” 
But of their successors little is to be said. Buckmaster, undoubtedly 
ambitious as a reformer with his ‘ radical cast of mind,” held 
office during war years.’ In the thirties, however, Sankey made 
a * novel and sustained effort in the cause of law reform,” and 
Maugham took a ‘* leading part m steering through a number of 
major Acts.” 18 The outstanding event of this immediately pre-war 
period was undoubtedly the appoimtmeént of-the Law Revision 
Committee in 1984 by Sankey, not so much for what it achieved, 
as because it can be seen now to have led directly to the setting up 
of the new Law Commission.’ 

This short historical survey would be incomplete without a 
reference to Jowitt: The Crown Proceedings Act, 1947, was passed 


Tiducation: see Gower, ‘ Hnglish Legal ree. (1950) 18 M.L.B. 187. 
Profmwcr Gower seen appreatival to the work of Campbell and Cairns 
in the same connection also carried through an overhanl of the 
cn lel den ya his major onslaught on that branch of lew 
also fail re the Judicature Act, he had expressed the 
that ear law Teform would be ineffectual ” unless and until “ the 

tion of common law and equity from the same Bench ’’ had been 


secured. 

1 Poa kho chapio o Borben ate (RA oer . 461, who draws attention 
to the fact ee wae dliongh bim that fir M enxie Chalmers, a member 
of his chambers, Seen upori. tha great ee o them. 

15 Tha work of St. Leonards at ihe beginning was e, but who in the 
end had already done so much for the reform of equity both on the substantive 
and the Sig eido, Tad ce as P TAREA Ke atiack by Charlies 


Dickens on the Court of Ohsnoery out of date before ib was delivered. 
Cranworth, whose association with Westbury in statute law revision has 


1 for judicis divorce and made the first 

attempt at the creation of life peerage for judges. He is also credited with the 
for the tion af the common law courts with that of 

Thre the er Conservative tive Halsb had ‘‘ two major refo 


11 He later with Birkenheed to help push through the Matrimonial 
Canses Act, 1923, which introduced sex equality into divorce. See Henston, 


cit., P. 29 et seq. 

1s Heuston, op. œit., pp. 520 and 555. Maugham's Evidence Acb, 1988, Saris | 
made the first important break in the strait-jacket of the rules of 
evidence. ` 

19 On the work of this Committee, see John Foster, “ Law Revision *’ (1990) 2 
M.L.B. 14. 
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largely on his direct initiative. Of equal, if not greater, importance 
was the “ great impetus ’? which he gave to the arrangements for 
consolidation of statutes in 1947.*%° He would certainly have done 
more had the ambitious social programme of legislation of the 
Attlee Government enabled him to get more parliamentary time. 
He also took the first steps to revive the Law Revision Committee, 
which marked a further stage towards the new Commission.™ 

It is common knowledge that it was Lord Gardiner who induced 
Mr. Harold Wilson to include law reform im the Labour Party’s 
platform at the 1964 General Election. This item, though it cannot 
be said that it attracted much attention during the election cam- 
paign, in due course appeared in the Queen’s Speech, to the surprise 
of quite a number of experienced politicians: it was ramoured, 
indeed, that Lord Gardiner had made the promise of early legislation 
for the establishment of a Law Commission a condition of his accep- 
tance of the Lord Chancellorship. His accession to that office 
certainly added to the prestige of the new Government. He had 
been one of the outstanding leaders of the common law Bar for a 
number of years, and a popular and effective Chairman of the Bar 
Council. At the same time, though known to be sympathetic to 
the Labour Party, he had never been a parliamentary candidate, 
nor particularly identified with party politics. He was, therefore, 
better placed both with the public and with the legal profession 
for enlisting the sort of support which is very necessary if a 
legislative programme of legal reform is to go through Parliament 
smoothly. 
- From Brougham and Westbury onwards the more radical law 
reformers advocated the creation of a Ministry of Justice as the 
most suitable machmery for achieving their objectives.™ And it 
is interesting that m the U.S.A. there should have been parallel 


20 Bee por Viscount Simonds in 264 H.L. Deb., œl. 1185. 

1 The. initiative in peregading Jowitt to, move Wea. takei by the- Bosiety, -of 
Public Teachers of Law, from which body Jowitt received a deputation in 
1960: he promised to give very careful consideration to- their estion 
for which he indicated that in his view there was much to said 
soe (1950) 1 7 BP re al 871-872 and (1052) 2 J.8.P.T.L.(m.5.) 88). 
ctuslly, the Law orm was formally constituted by Lord 
Simonds in 1982, shortly after he had succeeded Jowitt on the Woolsack: in 
his speech referred to he appears to take the entire credit for the Lew 
Reform Committee: see 264 H.L. Deb., col. 1052. In the end, as is well- 
known, three committees were set up for of law revision, the others 
being the Private International Lew ittee and the Criminal Law 
Revision Commitee (Home Office). See, as to the work of thess committees 
ome E. 0. 8. Wade, '' The Machinery of Lew Reform" (1961) 24 

22 Proposals to this end were made from time to time by leading lawyers, but 
there has always been considerable hostility to the proposal in the legal 
profesaion as a whole, ely based on the fear that the creation of such 
a depertment of state would lead to political intervention in the administration 
of justice. The of the matter is traced in ‘' A Ministry of Justice ” 
(New Fabian Research Pamphlet No. 6, 1988), pp. 4-6. 
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proposals, notably by Cardozo in 1921. But in neither country 
did the idea make progress, and in both tentative steps for dealing 
with some obviously urgent matters led to the appointment of 
ad hoc committees out of which permanent commissions have 
developed. According to the Lord Chancellor, the proposal for a 
permanent body of Commissioners is almost as old as that for a 
Minister of Justice. In his winding-up speech in the Secand Reading 
debate he referred to a proposal of Cranworth in February 1858 
for the establishment of five Law Commissioners. It may be 
conjectured that this was for the purpose of his celebrated Code 
Victoria, which was to be the consolidation and classification of all 
the public Acts, the project on which he and Bethell were at that 
time engaged. The American experiment began much later, m 
1928, in New York State, some ten years ahead of this country. 
The permanent New York Law Revision Commission was established 
in 1984, the same year as our own ad hoc body. 
~- The main weakness of the English Law Revision Committee 
system has been that, owing to the fact that the personnel has 
consisted of busy judges, practitioners and professors, the work 
has necessarily proceeded at intervals, and the results, even with 
three committees at work, have never been commensurate with the 
requirements of the situation.“ Their work hardly did more than 
scratch the sail, and in the result it was found necessary to continue 
the appointment of Royal Commissions, and inter-departmental and 
other committees, to report on an ad hoc basis upon a number of 
problems requiring a legislative solution.™ 
The result was certainly a significant amount of legislation which 
the Opposition in the debates on the Law Commission Bill contended 
had met the requirements of the situation. This view was certainly 
not generally accepted, and the volume Law Reform NOW, pro- 
duced in 1964 under the editorship of Lord Gardimer himself and Pro- 
fessor Andrew Martin, made clear that there is still over the whole 


range of English law an almost terrifying amount to be put right.** 
23 These in ing and significant well discussed by vee 


teresting parallels are 
Donald in “ Rosch ‘Trunalated into. Legisiative Action (1988 
Oornell L.Q. 1, and by the mame author in ‘‘ New York 


work: Law an Lew Revision, the Private Inter. 
national Lew Committee has dealt with a small and very specialised ares 
of law. The Criminal Law not set up until 1959. 
The iwo main committees have ced a substantial number of reports, 
many of which have been implemented by te members’ Bills. For an 
account of what had been done down to 1960, see E. O. B. Wade in 
(1961) 24 M.L.B. 10. 

25 A summary of the work of these ad hoo committees down to October 1060 is 


given by Professor Wade in the article just cited. It takes up no 
peges, there having been eight Royal Commissions and 


28 This volume was in a sense a much revised edition of The Reform of the Law, 
lished in 1981. A comparison of the two books shows how small a 
ion of the reforms advocated in 1951 had been accomplished by 10964. 
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Just as in New York, so in England, it had become clear that 
the machinery of ad hoc and part-time committees was not adequate 
to the job. In a speech to the House of Lords during a debate on 
law reform in 1964 Lord Gardiner laid bare the weakness of the 
existing machinery with its desultory and unsystematic approach 
to the whole problem.*’ He said that after eleven years of member- 
ship of the Law Reform Committee, he had realised that it was 
“ simply scratching the surface ” and had resigned.** He then, in 
a striking passage, put his finger on the solution to the problem 
when he said, ‘“ So far as the rest of our law is concerned ” (he was 
referring to the non-statutory part) “it has always seemed to me 
that what we primarily need is someone who has not only the duty 
but also the time to submit the whole of English law to a syste- 
matic and continuous review; and I have suggested five or four 
Law Commissioners.” This was, in fact, the blueprint for the 
Law Commission. 

_ Accompanied by an explanatory White Paper,” the Law Com- 
missions Bill was introduced into the Commons and given a first 
reading on January 20, 1965. The second reading took place on 
February 8 and the Bill received the Royal Assent on June 18, an 
exceptionally rapid passage for an important Bil. Within a 
few hours of its passing, the appointment and names of the Com- 
missioners were announced, and as office accommodation and 
clerical staff had been engaged in anticipation of this event, the 
Commission was able to begin work at once. Surely this is alto- 
gether without precedent in the history of law reform in this 
country, and cannot be far short of a record in any branch of 
administration, even under wartime conditions: it is a good augury 
for the future. 


C. Tae PROGRESS or THe BOL THROUGH PARLIAMENT 


a quarter after a a ee -a-half hours.” The 


Committee were given ‘' a little tiny piece of law to look at and after about two 
yan podil e useful reports.” It is interesting to observe how 
closely the Lord Chanos T's in moving the second reading of tho Law 
Commissions Bill followed the lines of this earlier one. 

29 Omnd. 2518. 
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present machinery,’! the main contention of Opposition speakers 
was that the new Commissions would prove abortive unless more 
effective arrangements were made for passing their measures through 
the legislative machine—a difficulty which, it was emphasised, had 
continually hindered the implementation of the Reports of the Law 
Reform Committee. 

This was, in effect, agreed to by the Government spokesmen,*? 
who failed, however, to show that they had any very definite plans 
for overcoming the difficulty. 

In the House of Lords Second Reading debate, after Viscount 
Simonds had suggested that a government which was going to be 
put to considerable expense in paying for Law Commissions would 
have an incentive for providing time for the implementation of 
their proposals, Lord Morris of Borth-y-Gest suggested that the 
Standing Committee of the House of Lords on law, courts and 
legal procedure, which was set up in 1889 and discontinued ip 1891, 
might be reviewed to deal with the legislative aspects of the work 
of the Commissions. The problem of time is not, of course, so 
serious in the Lords as it is in the Commons, though it is becoming 
more so. The Lord Chancellor in his reply to the debate emphasised 
this point, and also drew attention to the substantial time devoted 
by some of the ad hoc committees to the problems remitted to them, 
disclosing the interesting fact that he had attended no less than 
880 meetings of the Evershed Committee, of which he had been 
a member. 

Another criticism was that the proposals in the Bill were too 
much based on the assumption that lawyers’ law, with which the 
Commissions are apparently to be solely concerned, is a matter for 
lawyers only. Some of those who made this point went on to 
suggest that it was a mistake to provide that the Commissioners 
should all be lawyers.** However, there appears to be nothing in 
the parliamentary discussions to show that the proposal that one 
member of the Commission should be a layman was given considera- 
tion by the Government, though it was obviously worthy of 
attention. The same may be said of the suggestion for broadening 


31 See 6.g., Sir John Hobson in 706 H.O. Deb., col. 60. 


» 6g. Minister Portfolio, ibid. : 
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the basis of the Commission by the appointment of part-time 
members, put forward by Mr. W. T. Wells, Q.C., M.P., in the 
Commons.™* 

It was also suggested that the shortage of skilled parliamentary 
draftamen was no less of an obstacle than that of parliamentary 
time. It is obviously right that consideration should be given to 
this point, which may in the past have been a serious one. The 
Criminal Law Revision Committee has, however, been instructed 
to put its proposals into the form of draft Bills, and this seems to 
be working satisfactorily. This does not get over the need for a 
draftsmen, but it does indicate that arrangements could equally 
well be made for having one or more draftsmen attached to the 
Commission in the same way.” 

We have already mentioned that the Bill passed through 
Parliament substantially unchanged. This does not mean that it 
was not amended; indeed, some of the Lords amendments are 
worthy of note. In the first place, the Lord Chancellor agreed to 
the insertion in the Act of the period of appointment which he 
already had in mind, a maximum of ftve years, subject to the 
possibility of reappointment.*® He also accepted a suggestion that 
he should retain control of the relations between the Commission 
and the Statutory Law Revision Committee,*" which, it was 
indicated, would remain active. An important provision in the 
Bill as originally drafted, giving the Commission the duty to 
provide at the request of the Lord Chancellor assistance to bodies 
concerned with proposals for law reform, was modified by the 
substitution of ‘* advice and information ”’ for ‘‘ assistance,” and 
by the limitation of the bodies to be helped to those concerned ‘with 
proposals for law reform “‘ at the instance of the Government.’ 33 
Here, the Lord Chancellor gave way to the rather silly apprehensions 
of the Opposition that the Commission might be used as a method 
of subsidismg such bodies as the Society of Labour Lawyers or 
other bodies which might consist of nothing more than cranks. 
‘Actually one would have thought that the fact that the assistance 
was only to be given “‘ at the request ” of the Lord Chancellor was 
a sufficient safeguard. 

Although the Lord Chancellor said he could see no difference 


2 Bee note supra. Mr. Wells made the pertinent observation (706 H.O. Deb., 


col. 104) that '‘ thirty years spent in the reaches of the legal 
n best way to learn where the inches the foot of 
the o man.” Of. Lord Tangley’s remarks at 264 . Deb. col. 408, 


ag. 7 ot tia Taw Gmimion Act in tsk imponse duties in mbe: C1) (o) and 
(d) tion of drafts Bills, so 
that the procedure of the Criminal Lew Committee may have been 
in the draftaman's mind, It is strange that this point does not seem to have 
been discussed in committee. 

38 This gave rise to considerable discussion in the Lords Committee; see 285 
EL. +, Cols, 45672. 
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between ‘‘ assistance’? and ‘‘ advice and information,” ™ it was 
effectively argued that “‘ assistance”? might well cover financial 
assistance, and that indeed it was desirable that the Commission 
should be empowered to do just this thing. The Act envisages that 
the research work of the Commission shall be carried out by outside 
agencies. The most obvious of such agencies are the university law 
schools and the various legal institutes. After the word “ assist- 
ance ” had been removed from the Bill, it contained no express 
power to the Commission to pay for such work. No doubt it can 
be argued that the power to remunerate the agency employed is 
implicit, but it would be better to have it expressly provided. 
Moreover, the closer the interrelationship of the Commission and 
the agency doing the research, the more effectively the work will 
be done, and this may well require from tifne to time something 
more active than the supply of “ advice and information ” by 
the Commission.*° 

It should perhaps be mentioned here that it appeared clearly 
from the ministerial statements in both Houses that the intention 
is to keep the Law Reform and Criminal Law Revision Committees 
in being as active participants in the work of law reform, at any 
rate for the time being. 

An unusual episode and one which might have substantial 
significance occurred during the passage of the Bill through the 
Lords. The legal correspondent of The Guardian, in an article 
headed “‘ Five Likely Law Commissioners,’ “ gave the names of 
the five persons who have in fact been appointed to the Commission. 
These are Mr. Justice Scarman, the Chairman of the Commission, 
Professor L. C. B. Gower, Mr. Neil Lawson Q.C., Mr. N. S. Marsh 
and Professor Andrew Martin Q.C. The article stated that “all had 
some association with or have been actual supporters of the Labour 
Party.” The Opposition naturally made considerable use of this 
leak, the information in which had become known in a fairly 
wide circle before The Guardian article appeared. The argu-- 
ment was * that if the work of the Commission were to be influenced 
in a Left-wing direction or be found to have a Left-wing bias, its 
legislative proposals would be fought and that no agreement would 
be reached on an “ accelerated procedure of legislation.” 43 

Lord Tangley, for example, showed disquiet at the political 


39 265 H.L. Deb., col. 568. 
49 Bee ibid. cols. 568-575. Will: payment; for mug work have: tò bo 1 tiated 


with the Treasury? The Guardian, March 17, 1965. 
43 Bee, arly, Viscount Dilhorne, ibid. mole 448-444. 
43 The Chancellor's reply to the amendment, during the discussion of 
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character of the foreshadowed appointments—* the verdict of the 
profession would be that one would have a High Court judge, a 
practising barrister and three Leftish dons.” 4 He had stressed 
on second reading “* the need for “‘ discretion ” on the part of both 
the Commission and the Lord Chancellor in their handling of the 
new arrangements, ‘‘ because if there is indiscretion I believe the 
whole thing could fail,” and he evidently felt that the foreshadowed 
appomtments furnished an example of the sort of mdiscretion which 
he had in mind. 

It would be dishonest to conceal that these apprehensions are 
not peculiar to Lord Tangley. They are certainly shared by some 
members of the public,** the legal profession and of the university 
law faculties. While there is little doubt that the Commission will, 
if anything, overstress its complete independence of political issues, 
the very fact that the Opposition could attack the Commission at 
its inception will make the latter, and its proposals, the more 
vulnerable to future attack. This is particularly so when it is so 
difficult to differentiate straight matters of law reform from policy 
considerations, particularly those with a political content. This was 
underlined by a number of speakers during the debates. Most 
areas of law have wider social and political content, and these can 
be emphasised in the Commission’s proposals by those bent on 
discrediting its work—including a future government. 

Nor is it certain how close to “ lawyer’s law ?? the Commission 
will confine itself.‘ It is common ground that an examination of 
trade union law would be too political for the Commission, and so 
the Royal Commission recently appointed is a better body for this 
purpose. The law of landlord and tenant is also not free of political 
content; however, the Government envisage that the “‘ Commis- 
sion may well be prepared to give priority to an examination of 
the existing law of England and Wales, which is badly in need of 
comprehensive review.” t3 Other “ doubtful ” areas of law which 
have been suggested include extradition and deportation and police 


any of them. His later argument that "' the two barristers who were men- 
tioned in the article... ere in fact earning between them four times as 
much as s High Court judge" also gave rise to a good deal of adverse 
comment. 

#4 Bee ibid. col. 452, 

13 Bee 964 H.L. Deb., col. 1208. 

48 the List looks suspiciously political. Lord Gardiner was 
about this in the House of Lords only one member of the Society of 
Lawyers, he said, but did not mentiin that two, ware sonteraize and’ that 
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4T ese dangers in this Commission dealing with what are essentially matters 


of social legislation . . Mie et Gat ee 
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powers.® While in no way denying the personal merits of the 
Commissioners, the absence of any grounds, real or false, for 
attacking the so-called ‘‘ political bias ” of the Commission would 
have made it easier to widen the scope of the Commission’s duties 
and ensure it a healthy future."° 

The composition of the Commission calls for further comments. 
Mr. Justice Scarman is a High Court judge assigned to the Probate, 
Divorce and Admiralty Division. Mr. Lawson was a practising 
barrister until he retired shortly before the Commission was estab- 
lished. Professor Gower (incidentally a member of the Editorial 
Board of this Review, of which he was one of the most active 
founders) is a solicitor who has sperit the previous seventeen years 
mainly in academic work, the last three in Nigeria. Mr. Marsh was the 
Director of the British Institute of Internatibnal and Comparative 
Law since 1960 and previously an Oxford don. Professor Andrew 
Martin combined practice at the Bar with the post of Professor 
of International and Comparative Law at the University of South- 
ampton. He, above all, was open to the severest attack as he was 
co-editor with Lord Gardiner of Law Reform Now, the publication 
of the Society of Labour Lawyers, referred to earlier. Several 
features of the Commission are encouraging. Academic lawyers 
are well, some will maintain too well," represented—the barely 
latent hostility of the average practitioner for academic lawyers is 
slowly changing. Further, it is clear from the personnel that 
considerable use will be made of comparative law, and not merely 
comparative law of the common law countries. 

Apart from the omission of a layman on the Commission, 
referred to earlier, no full-time practising solicitor is a Commissioner. 
When The Guardian leakage occurred, this pomt was not only 
emphasised by the Opposition, but also im particular by Lord 
Tangley, an ex-President of the Law Society," who had already, 
in his Second Reading speech,®* stressed the need for the appoint- 
ment of a solicitor to the Commission on the ground that the 
solicitor is the man who best understands the impact of lawyer's 
law on the ordinary citizen: ‘* he is much nearer to his client, the 
ordinary citizen . . . than any other kind of lawyer”... “ it is 


49 Street, ies ior Law Reform,” New Society, December 8, 1984. 

sot, lexion of the Commission, whether or not it affects 
taming is pei unbalanced ’’: The Observer, April 25, 1065. 
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they who know where the shoe pinches; where the interests of the 
citizens, their clients, are really affected.” He now pomted out 
that “ none of them” (i.e., the gentlemen mentioned by The 
Guardian) ‘‘ could be regarded as practising solicitors,’? so that 
what he had earlier postulated as an essential condition for the 
success of the Commission’s work had not been satisfied. The 
Lord Chancellor was not unresponsive to the force of this criticism, 
as it was later announced that arrangements had been made for 
the Commission to keep im close touch with the Law Society, but 
his commitments to the “ five ” had evidently gone too far for 
him to have second thoughts as,to the appointments. After further 
prodding, the role of a practising solicitor was clarified. Mr. A. 
Cotton, a member of the Council of the Law Society, was appointed 
a Special Consultant to the Law Commissioners, and the Chairman 
of the Commission emphasised that he would play a very active 
part in the planning of the work of the Commission. ‘It is 
intended that his voice shall be heard ‘in the inner councils of 
the Commission,’ and that the Commission shall avail itself in all 
its work of his unrivalled experience as a solicitor in touch not only 
with current trends of thought in his branch of the profession, but 
with the legal problems ‘ of the individual citizens and the com- 
munity at large’.”?™ Thus, in practice, it appears that the 
Special Consultant will be a part-time sixth Commissioner. 

Perhaps the main problem facing the Commission, after a long- 
term programme has been devised, is that of acquiring staff of the 
Tight calibre to do the necessary background research. It is clear 
that the Commission has accepted that it will have to rely upon the. 
law schools for much of its research, and indeed it has already 
addressed to law teachers in the universities a circular letter asking 
for co-operation. What is very comforting is the expressed interest 
in any university research projects which, in view of the wide social 
implications of law, involve co-operation between lawyers and 
members of other departments, especially in the field of the social 
sciences. This, in itself, indicates that the Commission will not, 
for fear of criticism, confine itself to too narrow a concept of 
lawyer’s law. ' 

As a side-issue to the establishing of the Commission, it will be 
interesting to see whether the appellate courts in this country will 
view their function in any changed light. There is no consensus 
among the appellate judges as to their functions, Some are pre- 
pared to apply existing law in accordance with strict precedent, 
regardless of consequences; some are prepared to do this with 
the excuse that if the law is bad it ought to be changed by Parlia- 
ment; some are prepared to mould existing law to produce desirable 


e perv arrearage E being Angust 1965, p. 468. 
J+ is understood that a room in the office the Commission has been 
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consequences, even though this may weaken the concept of prece- 
dent and introduce complicated refinements into the law. It is now 
conceivable that the latter progressive element will in future accept 
the orthodox but patently incorrect theory that they are primarily 
declarers of the law and not judicial law-makers and reformers and 
do little more than refer bad or confused law to the Commission.” 
Given a strong and supported Law Commission this may be prefer- 
able to a strong, socially minded body of judges; it is certainly 
better to have a single, consistent body of law reform than two 
creative bodies, not necessarily progressing in the same coherent 
direction. 

In conclusion, it is pertinent to recall the description of the 
first years of the New York Law Revision Commission. These 
s were critical ones. Although the Commission thought of itself 
as permanent, there was still the problem of survival. Adequate 
financing was a pressing question, and there were other special 
problems, such as the Commission’s status as an official agency, 
, the developments of methods of research, and the establishment of 
sound relationships with the legislature and the Governor. There 
was also the necessity to make and keep contact with the Bar and 
with the courts.” * The Commission here are likely to meet 
similar problems, and will have to live down a rather unfortunate 
start in the debating chambers of Parliament. Knowing the ability 
and dedication of its members to the cause of law reform, we are 
fully confident that they will succeed in doing so. 

CHORLEY. 
GERALD Dworxn.* 


POSTSCRIPT 

While this article was in the press the first programme of the Commission 
was laid before Parliament (S.O. Code No. 89-66). In this the Commission 
Hst seventeen projects of an urgent character. These are briefly: I Codi- 
fication of the law of contract: II Exemption clauses in contracts: III 
Consideration, especially in relation to third party rights and contracts under 
seal: IV and V Civi liabilities for dangerous things and activities; and for 
animals: VI Personal injury litigation: VII Defective premises: VIII 
Codification of landlord and tenant law: IX Transfers of land: X, XI, XII 
A number of projects for family law: XIII Imputed criminal intent: XIV 
A number of matters relating to misdemeanours and conspiracy: XV The 
examination of a number of archaic causes of action and crimes: XVI A 
modernised Judicature Act for Northern Ireland: XVII Interpretetion of 
statutes, The work on most of these projects is to be undertaken by the 
Commission themselves. 


58 6.9., see Lord Denning, 264 H.L. Deb., ool. ee 
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M.L.B. 
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M.L.R. 10. 
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REPORTS OF COMMITTEES 


CanowaL Law Revision Comarrer: SEVENTH Report 1 


Tars Committee which works under the chairmanship of Sellers L.J. 
was only set up in 1959 and its output has to some extent rebutted 
the criticisms which Lord Gardiner has from time to time directed 
against this method of securing law reform.” It is true that up to 
date the Reports have been somewhat limited in scope, and have 
been largely uncontroversial. The present one, however, running 
to thirty pages in lenfth (over fifty if we include Schedules), is 
concerned with a number of difficult problems, and though its main 
proposal, which is the abolition of the distinction between felonies 
and misdemeanours, will certainly be generally acceptable, some 
of the others are likely to evoke criticism. All im all this is 
certamly the most important report the Committee has so far 
produced.’ 

The Committee has wisely taken a liberal view of its terms of 
reference, which went no further than to ask for proposals as to 
the revisions of the law which should be made in consequence of 
abolition of the distinction between felonies and misdemeanours, 
should that be recommended. Its consequential proposals will if 
carried into effect make at least eight important changes in the 
criminal law or its administration: and this statement by no means 
delimits the scope of the discussion which considers other possible 
changes only to reject them, and incidentally raises a number of 
other points of interest and substance. Generally it may be said 
that the Report is in line with the common sense and liberal 
outlook which we have come to associate with this Committee and 
indeed with the tradition established by the various ‘* Commis- 
sions ” on the criminal Jaw set up during the middle and later years 
of the nineteenth century. 

It will be obvious from the foregoing that a detailed considera- 
tion of the Report would require an article as long or longer than 
the document itself: we shall have to content ourselves with a 
rather cursory indication of the proposals. Certainly to those 
interested in, or concerned with, English criminal law and its 
administration every page of the Report is worthy of study. 


3 Bee his speech on law reform in 258 H.L.Deb., col. 1087; also his Second 
Reading speech on the Lew Commissions Bill Bil in 264 H.L.Deb., col. 1140 
iE red., pestis And es sbdYa PP 681-082, He was of course concerned 
mainly with the slowness of this ihis method: a comine which has heen shared 
by most law reformers. 

3 Incidentally it received its remit on March 25, 1964, and its Report was 
sighat o April 25, 1965, which is an indication of the speed with which it 
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There is no need to take time in discussing the main recom- 
mendation. In noting the strong language used by the Committee 
—‘* the distinction has become an archaism complicating the law 
unnecessarily: in our opinion there is nothing to be said for keeping 
it ’—the natural reflection is that the survival of the distinction 
until 1965, after over a century of similar animadversion, provides 
incontrovertible proof of the inadequacy of our earlier arrangements 
for law reform. 

The main importance of the distinction in practice at the present 
time lies in the private citizen’s power of arrest in cases of felony. 
Even to the lawyer this is a somewhat complicated matter,* while 
to the layman it is an absolute trap, since he is most unlikely to 
be aware of the distinction. The Committeg sensibly took the view 
that the abolition of felonies ought not to entail the abolition of 
the right of arrest in proper cases. They found themselves, 
however, in a real difficulty in establishing a criterion, and their 
proposal to limit the right to offences where a statutory penalty 
of at least five years’ imprisonment exists is open to the above- 
mentioned objection that very few laymen and not all -lawyers 
can possibly have the required knowledge. However, since in 
practice most arrests are effected by the police, whose powers in 
this respect are not of course unlimited, and since most i 
officers have a good working knowledge of the criminal law, this 
compromise proposal may perhaps work out reasonably well in 
practice. It should be noted that this will result in the extension 
of the power to arrest, including that of the police, to a number 
of offences where it does not at present exist, ¢.g., false pretences. 
If this recommendation becomes law the expression “ arrestable 
offence ” will no doubt become a term of art in English criminal law, 
and be used instead of felony to describe the more serious crimes. 

Two points which arise here and which are certainly likely to 
cause controversy are the proposal that the existing requirement 
that there must be a well-grounded suspicion that an offence has 
been committed ë should be retained, on which the Committee 
was evidently divided, and the proposal that the debatable issue 
of whether a reasonable suspicion that a felony is about to be 
committed gives the right of arrest should be settled by confining 
it to constables. However, the latter recommendation that it 
should be provided by statute that “a person may lawfully use 
reasonable force in the prevention of crime or assisting in a lawful 
arrest ” will go a substantial distance to appease those who are 
uneasy about this latter proposal. 

The existing distinction between felonies and misdemeanours 


4 See, for example, Walters v. W. H. Smith d Sons s [914l 1 ED: 505, whioh 
shows that nob mus a felony have in fact been committed which may 
be difficult, it not impossible, to tall bus the perean effecting the arrest must 
have had reasonable causa to suspect that the arrested person was committing 
or attempting to commit it. 

o Bee case cited in note 4 
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has practical consequences also in connection with principals and 
accessories. Here the Committee propose a radical recasting of the 
law. As regards principals and accessories before the fact’ they 
recommend that the present rule relating to misdemeanours shall 
apply to indictable offences generally. As regards accessories after 
the fact they propose that a new offence of assisting offenders in 
connection with escape or prosecution shall be created, but this will 
be limited to arrestable offences, i.e., those where five years’ 
imprisonment may be imposed—there is obviously a case for making 
` this apply to indictable offences generally. The Committee, 
apparently with some hesitation, decided against a suggestion that 
near arr should not be exefnpted from the ambit of this new 

: largely, it appears, on the ground of the anomalies which 
it Aod cause. 

In an interesting and valuable discussion of the recently revived 
crime of misprision of felony the Committee go some distance 
towards accepting the criticisms which were levelled at the decision 
of the House of Lords in the Sykes case,” but take the common sense 
view that to accept a bribe not to disclose information to the police, 
about an “ arrestable offence,” should be criminal, and that that 
being done the crimes both of misprision and compounding a felony 
might well be abolished. They consider that the acceptance of 
compensation or a compromise of compensation for the making good 
of loss or injury caused by the offence should not be regarded as a 
bribe for the purposes of the new crime, which is a good example 
of their liberal approach to these problems. Again it would appear 
to be open to argument whether the new crime should be limited to 
the disclosing of information in connection with “ arrestable 
offences.” It is suggested that the consent of the Director of Public 
Prosecutions ought to be obtained before a prosecution is initiated. 
It is a little difficult to follow the argument that actively misleading 
the police when they are attempting to clear up a crime should not 
be made an offence—it is perhaps arguable that it is already 
a common law mischief. The Report discusses Manley’s case,* 
though in a rather narrow context, and accepts the view that 
conduct such as occurred there should be criminal. They suggest 
that this should be made clear by the creation of a summary offence 
to deal with this kind of mischief: curiously they do not consider 
the effect of the Ladies Directory case ® on Manley or on public 
mischief generally. 

The abolition of the distinction between felony and misde- 
meanour could be followed by procedural difficulties arising out of 
the rules under which the accused can be convicted of less aggra- 
vated forms of the crime for which he is indicted, and detailed 


6 Bee Glazebrook, ‘' How Shen i fio Amn ene (1989 
25 M.L.B. 801, a criticism of Sykes v. D.P.P. [1982] A.O. 528. 
1 Note 6 above. 
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proposals are made for obviating these and other procedural 
problems. A number of important points also arise in connection 
with punishment. I was disappointed to notice that the Committee 
are content to leave standing the outrageous modern decision that 
a life sentence can be imposed at common law for a misdemeanouur 
on the unsatisfactory ground that it is unlikely to be imposed, but 
gratified to find them suggesting that the inconvenient rule which 
prevents a court from combining a fine with probation should be 
looked at—this is a good example of their charitable attitude 
towards their terms of reference. 

The repercussions of the abolition of felonies are certainly very 
various, and lead the Committee into some rather un 
bypaths such as a consideration of the Smith v. Selwyn ° doctrine, 
which they would watch disappear without shedding a tear. It 
may well be that there are other similar points to which attention 
is not drawn, though in view of the personnel of the Committee this 
appears to be unlikely. 

Finally we may notice that it is not proposed to abolish the 
felony of treason, nor to modify the various special rules relating 
to participation in treason. Perhaps it will be a comfort to some of 
the more conservative among us that the term “‘ felony ” may thus 
linger on in the vocabulary of the English lawyer. 

; C. 


10 [1914] 8 K.B. 96—no civil action unless felony first prosecuted. 


STATUTES 


Monopoiizs AND Menorrs Act, 1965 


Tue White Paper on Monopolies and Mergers? appeared in 1964, 
while Mr. Edward Heath was President of the Board of Trade. 
Among its proposals were that the Monopolies Commission should 
be empowered to investigate mergers which would result in the 
acquisition by an enterprise of ‘monopoly power in a market, and 
that a Registrar of Mergers should be appomted to assist the Com- 
mission in this task. The measure introduced, in March 1965, by 
Mr. Douglas Jay, Mr. Heath’s successor at the Board of Trade, did 
not embody all the proposals of the White Paper, and differed from 
it in some respects. Severe pressure on parliamentary time rendered 
it necessary that the measure should provide for the attainment of 
its central objectives by the simplest means available. Hence, 
instead of the oppointment of a new Registrar, the bodies already 
exercising control over monopoly, the Board of Trade and the 
Monopolies Commission, are to exercise also the control of mergers. 
In spite of this and other differences from the White Paper, the 
measure’s bipartisan origins enabled it to have a relatively smooth 
passage through Parliament, and it received the Royal Assent on 
August 5, 1965. 

The Act consists of twelve sections and three Schedules, and has 
to be read in conjunction with the Monopolies and Restrictive 
Practices (Inquiry and Control) Act, 1948,? for it is drafted in the 
form of a supplement to that Act rather than as a consolidation of 
existing statute law im this field. Its main objectives are as follows: 

(a) to enlarge the Monopolies Commission and widen its 
jurisdiction and powers; 

(b) to extend the powers available to the Board of Trade in 
taking action against practices referred to in reports of the 
Monopolies Commission; and 

(c) to provide (for the first time) a procedure for assessing the 
effects of major mergers, and the powers to prohibit or 
dissolve mergers not considered in the public interest. 


(a) Enlargement of the Jurisdiction and Sixe of the 
Monopolies Commission 
Section 1 restores to the Monopolies Commission the size and 
organisation that it possessed from 1958 until it was reduced to its 


1 Qmnd. 2299. 
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principal Ast.” 

698 


Vor. 28 pra 


604 ‘THE MODERN LAW REVIEW Vor. 28 


pre-1958 state by section 28 of the Restrictive Trade Practices Act, 
1956.* It can now have up to twenty-five members and operate 
through a number of groups working simultaneously, each of which 
must have not less than five members. It is intended that there 
will be a number of tull-time members on the Commission, but the 
majority of its members will continue in a part-time capacity as 
hitherto. 

Sections 2 and 5 empower the Monopolies Commission, at the 
reference of the Board of Trade, to inquire into the provision of 
services and to make general reports on restrictive practices not 
falling within the scope of Part I of the Restrictive Trade Practices 
Act. Under section 2, the “ supply of services ” covers both com- 
mercial and professional services, other than those rendered under 
a contract of service. Before such a reference can be made, how- 
ever, & person or persons must be shown to be im control of one- 
third of the supply of such services in the U.K., or a substantial 
part of it, or to have the power to prevent the supply of such 
services in any such area. 


(b) Eatension of the Powers of the Board of Trade 


Section 8 repairs one of the most frequently criticised weaknesses of 
the principal Act, the lack by the Board of Trade of powers sufit- 
cient to remedy the practices revealed by Commission reports. 
This section now furnishes the Board of Trade * with a formidable 
armoury of powers, which it may exercise to remedy any 
“ mischiefs °” resulting from any state of affairs declared by a 
Commission report to be operating actually or potentially against 
the public interest. These powers may be invoked whether or not 
the Commission specifically recommends their use, and include the 
right to declare unlawful, and order the termination of: 


(i) Agreements not within the jurisdiction of the Restrictive 
Practices Court. 


(ii) Individual or joint refusals or threats of refusal of service 
or supplies, or the supply of goods only on condition that 
other goods or services are ordered (e.g. ‘* tying”: 

. agreements). 

(iii) Discrimination in the supply of goods or services, the giving 
of preference to certain customers, or the charging of prices 
other than those referred to in published lists. 


Fae Pate Oe ee ee. 


cise such oh powers, enjoyed under «10 10 (1) (e) ¢ ay Gt Gb oe de ee me Ack gene 
powers, era i was 
abolished. This ighi bad eal Worden exe de mete the 
princtpal Act in 
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The Board may also require persons to publish price lists, may 
regulate the prices charged (if the Commission has found that these 
have operated against the public interest) may divest businesses 
of assets and prohibit the consummation of mergers, either 
on conditions or absolutely. The Act does not state that any of 
the practices referred to in this section are of themselves unlawful. 
Many, such as the granting of discounts to large customers and the 
showing of preference to old-established purchasers in times of 
short supply, are normal and generally unobjectionable features of 
everyday commercial practice. It is where, however, such practices 
form part of a pattern of monopolistic or anti-competitive conduct 
that the Board of Trade may find the need to regulate or prohibit 
them. Any order madp under this section has to be in the form 
of a statutory instrument which must be approved by both Houses 
of Parliament. The Board’s powers to undo mergers are suff- 
ciently draconian for a special procedure to have been laid down 
in Schedule 2 to the Act, under which details of such an order 
proposed to be laid before Parliament must be published at least 
forty-two days previously in two or more daily newspapers, so that 
persons “‘ whose interests are likely to be affected,” e.g., share- 
holders in the companies concerned, can make representations to 
the Board. 


(c) Control of Mergers 


Sections 6 to 9 inclusive contain the provisions of the Act dealing 
with definition and control of mergers. Section 6 states that where 
‘two or more “ enterprises ? have ceased to be distinct ‘* enter- 
prises ” not earlier than six months previously and either there 
is a resulting ‘“ monopoly ” as defined in the principal Act, or the 
value of the assets taken over exceeds £5,000,000,° then the merger 
in question may be referred to the Monopolies Commission for 
investigation, 

(i) whether the jurisdictional requirements of section 6 (1) 
have been satisfied and, if so, ; 

(ti) whether the fact of the enterprises having ceased to be 
distinct enterprises operates actually or prospectively 
against the public mterest; and, if so, 

(iii) what action should be taken to remedy any “ mischiefs ” 

Pending a report by the Monopolies Commission the Board of 
Trade can prohibit the completion of the merger in question, but 
strict time-limits are imposed within which the Commission must 
report back, namely, six months from date of reference in the 
normal case and nine months in an exceptional case. There is no 
specific requirement on parties to a merger to inform the Board of 


. © This alternative furisdictiona] qualification (s. 6 (1) (b) i) was nots referred 
to in the White Paper. 
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Trade, though the Board will presumably receive advance applica- 
tions for clearance from companies involved in substantial mergers. 
The Board of Trade will then have six months from the date of the 
merger in which to determine whether to make & reference to the 
Commission." 

Section 7 is largely a ‘“‘ definition ” section, elaborating on the 
contents of section 6. It contains detailed definitions of the terms 
‘* enterprise,” ‘‘ ceasing to be distinct enterprises’ and ‘“‘ under - 
common control.” “An ‘* enterprise ” is said to mean ‘* the activi- 
ties or any part of the activities of a trade or business ”; thus the 
average large company consists of not one but a number of “ enter- 
prises,” the acquisition of any of which may bring section 6 of the 
Act into operation. k 

“í Ceasing to be distinct enterprises’ is defined as meaning 
“ brought under common ownership or common control (whether 
or not the trade or business to which either of them formerly 
belonged continues to be carried on under the same or different 
ownership or control) or if either enterprise ceases to be carried on 
at all and does so under or in consequence of any arrangements or 
transactions entered into to prevent or restrict competition between 
the enterprises.” ‘*‘ Common control ” is also defined at great 
length.* Mere options to acquire control are to be disregarded; the 
moment when enterprises cease to be distinct is the time when the 
parties ate legally bound to carry out obligations which will lead 
to the enterprises becoming distinct. 

Companies wishing to merge might attempt to avoid the 
“€ £5,000,000 asset value ’’ jurisdictional limitations of section 6 (1) 
(b) Gi) by merging on the instalment basis. Thus if a company 
with total assets of £10m., consisting of chemicals, plastics and 
paints divisions, none of which individually exceeded £5,000,000 
in value, wished to merge with a company of identical size and 
nature, the merger of each of the divisions could be done separately 
without bringing section 6 (1) (b) (ii) into play, although of course 
section 6 (1) (b) (i) (the existence of a ‘‘ monopoly’) might 
still be relevant. To prevent this, section 7 (7) states that where, 
by arrangements between the same parties, enterprises successively 
cease to be distinct within a two-year period, each of these mergers 
may be treated as occurring simultaneously at the date of the 
latest merger. This will not only mean that the jurisdictional 
provisions of section 6 (1) (b) (ii) may be satisfied by the cumula- 
tive total of the instalments of the merger, but also that the time- 


7 This is strictly the position under s. 6 (1) bub s. 6 (8) states that ‘in determin- 
ing whether to refer a matter to the Commission under this section the Board 
shall have regard, with a view to the prevention or removal of uncertainty, to 
the need for making a determination as soon as is reasonably practical,” and 
in practice decisions will doubtless be made at the latest within a fow weeks 
of the completion of the merger. 

8 These definitions, as'well as various other features of the Act, are discussed 
in “ Public Control of Mergers "’ at page 654 of this volume. 
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limit of six months will only run from the date of its latest 
instalment. 

When the result of the merger is, or would be, that one enter- 
prise remains under the same ownership and control, the relevant 
assets to be valued are those of the company whose assets are 
acquired. This would be the case where the merger took place on 
a “ cash for shares ” basis. If on the other hand the result of the 
merger is or would be that none of the enterprises remained ‘‘ under 
the same ownership and control” then the relevant assets to be 
valued are those of the smaller enterprise. An example may make 
this clearer. Suppose company A has assets worth £5m. and 
company B has assets worth £8m.; if company A acquires all the 
shares or assets of company B for cash, the relevant assets to be 
valued are those of cofhpany B, since B is the enterprise no longer 
under the same ownership and control. However, if A acquires the 
shares or assets of B in return for the issue of shares in A or for 
shares in A plus cash, the relevant assets in determining whether the 
Monopolies Commission has jurisdiction are those of the company 
with the lower asset value, that is, B. 

Section 8 is concerned with one particular kind of merger, that 
of newspapers. It makes it obligatory for proposed transfers of'a 
newspaper (whether a daily, Sunday or local paper) or newspaper 
assets to a newspaper proprietor whose papers have (including the 
total of the newspaper to be acquired) an average daily circulation 
of five hundred thousand or more copies to be notified to the Board 
of Trade. If such a transfer is carried out without the consent of 
the Board being obtained, persons “ knowingly concerned in or 
privy to ” the transfer are liable on conviction to imprisonment for 
up to two years or a fine or both. 

When the Board of Trade has been notified of a proposed press 
merger falling within the jurisdictional limits set out above, it may 
take one of the following alternative courses of action : 
` (a) It may refer the merger to the Monopolies Commission. 
This must be done within one month from original notification of 
the merger to the Board. The report of the Monopolies Commission 
on this merger must then be produced within six (or exceptionally 
nine) months. 

(b) If the Board of Trade is satisfied that “ the newspaper 
concerned is not economic as a going concern and as a separate 
newspaper ” it may itself give consent to the merger, without first 
requiring a report from the Commission, if satisfied that the news- 
paper is intended to continue as a separate newspaper but that 
the case is one of urgency. It may also in any case give consent 
itself if the paper being acquired has a daily circulation of leas than 
twenty-five thousand. 

(c) If the Board is satisfied that the newspaper being acquired 
is not intended to continue as a separate newspaper, it must give 
unconditional consent to the merger. 
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Section 8 is largely based on the recommendations of the Royal 
Commission on the Press, but the job of assessing newspaper 
mergers has not been given to a “‘ Press Amalgamations Court,” 
but to the existing administrative body charged by the Act with 
the responsibilities for investigation of other types of merger. Ne 
doubt it was felt that, m spite of the attractions of a judicial 
proceeding and verdict, the statutory criteria which could be given 
to such a court would not, be sufficiently specific to allow the issues 
to be justiciable. 

l D. G. GOYDER. 


CONTROL OF OFFICE AND INDUSTÈUL DEVELOPMENT ACT, 1965 
Tux very large increase in the number of new office units in London 
and the Home Counties in recent years, with inevitable effects upon 
transport and housing, has given rise to some anxiety.‘ The policy 
of inducement and persuasion has been abandoned in favour of 
statutory control. 

The new scheme follows the industrial development certificate 

(I.D.C.) procedure. Before even applying for planning permission 
the developer must obtain from the Board of Trade an office 
development permit (O.D.P.), though an O.D.P. does not absolve 
the developer from obtaming planning permission as well. Any 
planning for offices granted without an O.D.P. is void. 
In future there will be fewer planning appeals because many 
developers will not even be able to apply for planning permission 
in the first place. 
* The Act applies to the metropolitan region, namely, London and 
those parts of the South East falling withm approximately forty 
miles of Charing Cross.* A comparatively large area has been 
included because of the danger of excessive development on the 
fringes of Greater London if the restrictions were applied only to 
the central area, the need to plan the whole area as an entity (the 
local planning authority cannot gauge national employment needs) 
and the need to develop well-planned office centres on the periphery 
so as to harness local labour and utilise public transport for a two- 
way rush-hour traffic. The Minister may contract or expand the 
area. Expansion seems unlikely at present, certainly until some 
experience of the working of the Act has been gained and the 
various regional studies completed. Preliminary consultation with 
the Minister of Housing and Local Government, the regional 
planning boards and the local authorities will take place. Develop- 
ment districts will almost certainly never be included. 

The Act applies to the creation of office units by erecting a new 


1 London—Hm, , Housing, Lend, Omnd. 1982, Feb 1063. The 
South Hast ie Offices, a Statement by Hor Majesty's 
Government Novaaber á 


3 s 1 (9). Birmingham has recently been included. 
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building, extending or altering an existing buildmg, or changing 
the use.‘ Office premises are widely defined ® by reference to clerical 
work and allied activities, including ancillary premises, and refer- 
ence is made to the operation of computers. It will often be diff- 
cult to distinguish between industrial premises and office premises, 
e.g., the research laboratory, the drawing office, the factory com- 
puter room, the supervisor’s glass-partitioned space alongside the 
production line, which in modern times needs an increasingly larger 
proportion of white-coat workers than overall workers. Mixed 
industrial and office development requires both an I.D.C. and an 
O.D.P.° and in practice in many cases both will often have to be 
asked for—which raises the qutstion whether the new dual system 
is the most efficient when offices and factories so often form an 
integral whole. Presttmably such applications will be dealt with 
together. The’ trend towards “ hiving off? accounts, pay and 
records into a separate, computerised, provincial department is 
likely to be compulsorily continued and increased. 

An O.D.P. is not required for office development of 8,000 square 
feet or leas," though this may be reduced to 1,000 square feet either 
generally or for a particular area. Three thousand square feet, 
including ancillary services and toilet accommodation and comply- 
ing with the 1968 Act, can support about twenty-five persons but 
no more. In order that the landowner may not engage im creeping 
development, repeatedly tacking on another 2,909 square feet, or 
developing near-by sites, or using the instrumentality of subsidiary 
companies, the Act encompasses “related development,” which 
includes development in the same building or in a contiguous or 
adjacent building which is part of the same project or for the 


purposes of the same undertaking as the proposed development.* 


Policy 

The statutory duty upon the Board of Trade is to “ have particular 
regard ,to the need for promoting the better distribution of 
employment in Great Britain.” ° 

The Act will be applied stringently throughout the whole of the 
metropolitan region.” An O.D.P. will probably be refused unless 
the applicant can show that by the nature of his business he cannot 
go elsewhere, no suitable alternative accommodation is available, 
and it is essential in the public mterest that he should create more 
office units on that site. Inconvenience or cost in moving out of 


a. 1 (1). 
s. i the Offices, Shops and Railway Premises Act, 1988 (the 
es 6 (1). 
Ts. 2 (1) (6) 
3s. 2 (2). 
9s. 1 (4). 
19 705 H.0.Deb., cols. 788-740, February 1, 1965. See also cols. 807-629. 
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London will not suffice. In the outer part of tı, region prospects 
might be a little less gloomy if the applicant can, point to a large 
local unemployed labour force, ample transport fatities and good 
housing opportunities and can undertake to convert his former 
offices to residential purposes. Rebuilding under a modernisation 
programme will probably be permitted, though not so as to increase 
floor space or employment potential. The office content in compre- 
hensive redevelopment schemes which is included to provide 
financial soundness and viability to support housing and amenities 
will be severely scrutinised, probably cut down, possibly cut out. 

If the landowner wishes to carry out works of rebuilding, 
reconstruction or extension in order to comply with the statutory 
requirements of the 1968 Act, ¢.g., the provision of space, heating, 
toilet accommodation and so on, an O.D.P. if required if more than 
8,000 square feet is involved. Here again sympathetic considera- 
tion is expected, provided that it is not proposed to increase the 
number of persons employed. A condition to that effect will 
probably be imposed in such circumstances anyway. 

Local authorities come within the scope of the Act. Otherwise 
there might have been resentment in the private sector. The 
Greater London boroughs, in the throes of reorganisation, are short 
of office space and manifestly must have local siting. The building 
industry in London is severely overstrained. Nevertheless local 
authorities may expect particularly sympathetic consideration in 
view of their special difficulties. The Crown is not bound by the 
Act, but government departments have agreed to observe the same 
stringent policy. : 

Restrictions and Conditions 

The Board of Trade may in an O.D.P. impose restrictions upon 

the making of the subsequent application for planning permission,“ 

for example; a restriction either in time to prevent the developer 

' 6 sitting on ” his O.D.P., or to particular persons, so as to prevent 

the developer selling his O.D.P. The O.D.P. itself may be issued 

subject to conditions, which are automatically incorporated into 
any planning permission which may be granted. Nothing im the 

Act deprives the local planning authority of the power to impose 

planning conditions, except that any conflict between the con- 

ditions imposed by the Minister and those imposed by the local 
planning authority must be resolved in favour of the Minister. The 

Minister is not confined to planning conditions,“ and will probably 

impose basically employment conditions, such as the maximum 

11 g, 6 (1). 

12 Pawoett v. Buckingham C.C. Been A.C. 686; [1000] 8 W.L.R. 881; [1960] 
8 All E.R. 508; Hall & Co. Ltd. v. Shoreham-by-Sea ee 1 W.L.B. 
nase 1 All B.R. 1 (0.4); Mionam’s es Ltd. v. Ohertscy 
U.D.G. [1964] 2 W.L.B. 210; [1984] 2 All E.R. 


13 Of. Alinatt London Properties v. Middlesex 0.0. (1964) 62 L.G.R. B04; 15 
P. k O.R. 288. ' 
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number of persons to be employed, the area from which they may 
be drawn, restrictions of employment to members of the family, 
prohibition of multiple occupation, and covenants to be imposed 
on the purchaser or tenant if the premises are sold or let. 
Conditions in an O.D.P. rum with the land but unfortunately 
are not required to be registered. Therefore, as well as searching 
the local land charges register, a purchaser should inquire whether 
an O.D.P. or planning permission has been granted, and, if so, 
should ask to see them, and he should also inquire of the local 
planning authority and the Board of Trade whether any application 
for an O.D.P. has been granted and, if so, upon what terms and 
conditions.™ ° 
Procedure 


The Board of Trade need give no reasons for refusing an application 
or granting an O.D.P. subject to conditions. If in fact reasons are 
not generally given it will be difficult to ascertain the policy being 
applied. The Government argued that they should not be required 
to give reasons because applications are often informal and confi- 
dential and the interests of other applicants or potential applicants 
might be involved. Individual applicants are unlikely to suffer 
prejudice because the reasons for the attitude of the Board of Trade 
will probably emerge during discussions. A “ case-law ” of decisions 
is not wanted. An obligation to give reasons might lead to a 
refusal instead of a grant of an application or to the giving of 
valueless, stereotyped reasons. The mere statement of these 
grounds is sufficient to reveal their inadequacy. , 

There is no time-limit within which the Board of Trade must 
give a decision upon an application. The reasons for this were that 
there would probably be a rush of applications following the Royal 
Assent to clear the back-log caused by the standstill since November 
1964 and a time-limit might lead to a hasty refusal, especially in 
the case of the large complicated scheme, instead of a more calm 
consideration. Given sufficient time the officials at the Board of 
Trade might be able to help with advice. Quite often delay is 
caused by the submission of inadequate information by the appli- 
cant. A dissatisfied applicant can always seek to enlist the support 
of his M.P. or a professional organisation in order to bring political 
pressure. 

If the Board of Trade refuses an O.D.P., or grants it subject 
to conditions, the landowner has no right of appeal. It was said by 
the Government that the decision, essentially one of policy, is made 
initially by the Minister and not the local planning authority, unlike 
a planning decision, and an appeal from the Minister to the Minister 
would be otiose. The identical procedure for I.D.C.s has worked 
for several years without complaint. An appeal machinery would 


14 Rose v. Leeds Corporation 1 W.L.B. 1898; [1064] 8 All E.R. 618 
(C.A.); discussed (1965) 29 Hct en 85 and (1965) fs als 442. 
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cause delay and inhibit informal and helpful discussion between the 
applicant and the Ministry. An applicant can always ask that his 
case be referred from the regional office to the central office at the 
Ministry, and there is nothing to preclude him from trying to bring 
pressure to bear. Nonetheless, the absence of any possibility of 
reference to some outside person or tribunal, even limited to the 
power to make a report and recommendation, js perhaps to be 
regretted. 

No compensation is payable for refusal of an O.D.P. or the 
imposition of any condition.“ If the land thereby becomes 
incapable of reasonably ‘beneficial use—‘“ blight ”—-the landowner 
may serve a purchase notice, but the Minister need not confirm the 
notice.“ Even where the landowner in Grepter London obtained 
planning permission before November 5, 1964, but had not entered 
into a building contract by that date he cannot recover abortive 
expenditure such as professional fees. The justification for the 
refusal of any compensation is that the Act is only temporary, to 
last for seven [sic] years.” It is only suspensive, long enough to 
discourage the developer waiting for the return of largely unfettered 
office development and to encourage him meanwhile to turn to 
housing development. 

Enforcement will be carried out under the: existing planning 
machinery because conditions imposed upon the O.D.P. will be 
incorporated into the planning permission. However, enforcement 
notices served in respect of the retrospective provisions concerning 
Greater London, i.e., building operations commenced after Novem- 
ber 4, 1964, where no building contract was concluded by that 
date, may be served only by, or on the directions of, the Minister 
of Housing and Local Government.* 

The Act operates retrospective control in the metropolitan 
region: (1) In Greater London the landowner before November 5, 
1964, must, have obtained permission and have entered into a 
building contract ® and the Board of Trade may require the pro- 
duction of information and documents by notice giving at least 
twenty-eight days for reply.” If these two conditions are not 
fulfilled any planning permission obtained is suspended indefinitely. 
(2) In the metropolitan region apart from Greater London the plan- 
ning permission must have been obtained before November 5, 1964, 
but there is no necessity for any building contract to have been 
entered into before that date. 

ALEC SAMUELS. 
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Joas F. Kexxepy MrmorL Act, 1964 


Tue John F. Kennedy Memorial is now established at the his 
toric site at Runnymede and its recent opening was attended by 
no small measure of public ceremony. But the history of how 
the idea of a national memorial was born and put into effect through 
the instrumentality of the John F. Kennedy Memorial Act, 1964, 
may continue to be of interest long after the memorial itself has 
come to be accepted and is no longer a novel and remarkable 
feature. 

Shortly after the late President’s assassination, a committee was 
set up by the Government to consider the most fitting form for 
a memorial,* and it commended not only a static memorial but 
also one which might actively assist in perpetuating those values 
associated in the public mind with the President. This latter 
could be achieved by deed alone and was to take the form of 
scholarships at the University of Harvard, Radcliffe College and 
the Massachusetts Institute of Technology. Why, therefore, was the 
statute necessary? The reasons emerge from a reading of the 
Preamble to the Act: the site chosen, part of the Crown Estate at 
Runnymede, transferred by the provisions of the Act, was to be 
preserved by the trustees of the Trust Deed, executed before the 
Act, for the “ use and enjoyment of the public ” in memory of the 
late President. The trustees were then directed, first, to “ secure 
and lay out ” the site “ as a place for the benefit of the public and 
to which the public will have access.” The link between the Act 
and the already existing Trust Deed is achieved by section 1 which 
transfers to and vests in the United States of America the site “ for 
an estate in fee simple absolute, to be held in perpetuity under the 
control and management of the Trustees of the Kennedy Memorial 
Fund for the use and enjoyment of the public in accordance with ” 
the Trust Deed.? 

This raises two interesting questions: why was the Act, since the 
trust already existed, necessary to transfer the land and what was 
the effect of the somewhat curious form of words employed? ? 

The Crown Estates Commissioners + do not ordinarily have 


1 Bee 687 H.O0.Deb., written answers, 111-119. This committee was under the 
ip of Lord Franks and made general recommendations which were 
than “made practical by a committees of three under Lord Sherfleld, who 
evolved the details of the memorial. 
date’ as Lord 


described it. The trustees are made up as follows: the Governor of the 
Be the Pe Bene ee pondon. (ee amao); ates inted 
by the Prime Minister; one each appainted by the ent of the U.S.A. 
and the presidents of Harvard and M.I.T. 

Bee a reference by Lord Sherfield in 260 H.L.Deb., col. 976, to the difficulties 
involved in the transfer of the land. 

The history of restraint upon the Crown's ability to alienate the lands 
intended for ite apkeep, the hereditary revenues of the Crown, begins with 
the Orown Lands Act of 1702, and at the t day the Commissioners’ 
powers derive from the Crown Estate Act, 1961. 
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power to alienate any Crown land otherwise than for the best 
consideration obtainable,’ but the Queen wished to make a gift of 
the site. The Commissioners, however, do have the power to make 
a gift of the land where it is to be put to some charitable or public 
purpose for the “ development, improvement or general benefit of 
any Crown Estate.” © But, though the purpose for which this 
land was to be given was charitable,’ the enabling section is inter- 
preted so as to require a benefit flowing to the Crown Estate from 
the charitable use. This clearly would not be the case here, as all 
connection between the Crown Estate and the site was to be 
severed and the existence of the memorial would in no way improve 
‘the remaining adjacent estate. Thus an Act of Parliament was 
necessary to achieve the alienation from the Crown to trustees.” 

But a more interesting question relates fo the effect of those 
words in the Act which, it has been suggested,” might cede the site 
to the United States of America and thus divest the British Crown 
of sovereignty over it, thereby creating an enclave of a unique type. 
A closer examination of the Act shows, however, that it cannot 
bear such an interpretation as the totality of language used has 
the effect of transferring to the trustees an interest taking effect 
under English law—the land is transferred by section 1 “ for an 
estate in fee simple absolute.” Section 2 goes further in giving the 
trustees “ all such rights and powers . . . as if they were owners of 
the estate” vested in the United States.“ Indeed, the only 
connection between the site and the United States would appear 
to be the three American trustees of the fund.” 

One question remains which is of present interest in connection 
with the scheme to establish a memorial to another politician, the 
late Sir Winston Churchill: are memorials and trusts to establish 
them capable of existing as charities? Though there is no 


5 Crown Estate Act, 1061, s. 8 (1). 

6 Ibid. s. 4 

1 This question is deals with below. 

2 Though it might be held to do so if that adjacent pert were o -to the 
pabio renee @ Ale Wek by the transfer for charitable purposes 
¢.g., a transfer to the Nati Trust). 

9 Compare the Osborne Estate Act, 1902, which transferred that estate so as 
to make it mo longer of the King’s private estate but pert of the 

revenues of Crown and thus outside the King’s control. The 
poo ot Lis Kas es ame Moe es aa eed cai. ee 
ut the problems for which the Memorial Act provided a solution were 
therefore not encountered here. : 

10 Bee the Justico of the Peace and Local Government Review, June 4, 1065. 

11 Compare the wo of the St. Helena Ordinance of March 18, 1858, which 


transferred to the r Napoleon LO the site of the farm of 8t. Helena 
where Napoleon Bons i The land was vested in the Emperor as 
absolute owner ‘‘ in fee simple for ever, freed and di from all right 


12 Bee note 2, above. 
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bar on giving or collecting for any purpose, the charitable nature of 
a trust may be of importance for a number of reasons: the tax 
position of covenanted gifts, or, more vital, the validity of gifts 
contained in wills. Briefly, a trust will fail if it is not for the benefit 
of a human beneficiary. The principal exception ™® is the trust for 
charitable purposes, and, thus, a gift in a will for a memorial 
fund can only be valid if the memorial itself is capable of being 
the subject of a charitable trust. In Re Endacott,™ for example, a 
gift in a will to a parish council to provide some “‘ useful memorial ?’ 
to the testator was held to be invalid on the ground that this was 
a non-charitable purpose trust which the law does not wish to 
recognise. A more recent example, and more in point here, is 
Re Morris’ W.T.,1* which concerned the bequest of the home of 
William Morris to the University of Oxford. The dominant motive 
of the gift was found to be the preservation of the house as a 
memorial to Morris and no more, so that the gift failed. It is 
however permissible to put into effect some charitable purpose to 
serve as a memorial, either to an individual or to a group (¢.g., 
as a war memorial). But the purpose must be charitable. Thus, 
the Bonar Law Memorial Trust is not a charity, because the 
purpose to which the memorial was linked was itself not charitable 
—it was described as “‘ political with educational overtones.’ 1° 
But the provision of a hospital as a memorial," a school,” or 
communal facilities,1° or the improvement of beautifying of the 
fabric of a church, has on many occasions been held to be 
charitable. 

Is, therefore, the Kennedy Memorial Trust a charity? The 
educational aspects of it clearly are, but since a trust must be 
wholly charitable, that part which relates to the site at Runnymede 
must also be shown to be so. The visible memorial takes the form, 
principally, of an open space where the public can go, not for any 
particular purpose, but simply as a place of resort. ‘‘ Recreation 
grounds ” within the meaning of the Recreation Grounds Act, 
1859, have been held not to refer to land which is to be preserved 
“ with its natural aspect and in its present state and condition of 
natural beauty.” * But in any event, it has long been held to be 


13 But compare thoes cases where a non-charitable trust has been allowed 
the court—these are characterised, usually, the absence of endowment. 
ut the law seems unsatist 


14 aad 232. Bee also Leahy v. Att.-Gen. for New South Wales [1080] 


15 The Times, February 25, 1062. 

16 Bonar Law Memorial Trust v. I.R.0. (1988) 49 T.L.R. 220. 

11 Re Forster fee T.L.R. 655; Re Allon [1905] 2 Ch. 400; Ro Mead’s T.D. 
[1961] 2 All B.R. 888. 

18 Re Allen (sepra). 

19 Murray Vv. Thomas [1987] 4 All B.R. 545. 

30 Re King [1928] 1 Oh. 248; Re Berker (1909) 25 T.L.R. 758; Re Bighmis 


41 Re Verrall [1916] 1 Ch. 100 at p. 118 per Astbury J. g 
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charitable to provide open spaces for public resort.** Thus, the 
maintenance of this piece of land as a public open space, with the 
addition of the memorial stone, is charitable. 

This is of interest at the present, as a memorial for another 
politician, the late Sir Winston Churchill, has taken quite a different 
form. The object is to facilitate travel primarily in the Common- 
wealth and the United States for persons whose value to their trade, 
industry, profession, business community or calling will be increased 
by personal overseas travel and work or study. Fellowships will 
be awarded but not mamly for study in universities or other 
academic institutions. Thus, the purpose of the trust can be 
described fairly simply as the improvement and fostering of under- 
standing between English-speaking peoples all over the world. 
It is quite clear that the educational aspects of the trust are 
subsidiary to this mam object which is not charitable.* Again this 
becomes relevant principally as to the validity of dispositions 
contained in a will, though no doubt the Inland Revenue would be 
concerned with covenants in favour of the trust. 

Thus, the contrast between the forms chosen for these memorials 
for two politicians invites reflection on the legal complications which 
can attend the otherwise simple task of perpetuating what are 
thought to be the qualities of a man’s life. 


D. M. Emrys Evans. 


23 1.R.0. v. City of London [1952] W.N. 826 (where the question 
madenti); po Gorham i s Chanty Gift [I Ch. 410. tito Worthing 
Corp. v. Heather 2 Oh. 582 and Re Rivers [10031 1 Ch, 408. 

13 Bee Ro Strakosch [1 Ch. 529; Anglo-Swedish Sootsty v. I.R.C. (1981) 
47 T.L.B. 205; Re B ’s W.T., The Times, November 17, 1962. 
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POLICE INTERFERENCE WITH PEACEFUL PICKETING 


Since it is no part of a policeman’s duty to prevent a person 
exercising the right to picket conferred by section 2 (1) of the 
Trade Disputes Act, 1906, the appearance upon the industrial 
scene of the offence of obstructing the police in the execution of 
their duty would seem to represent a new approach in dealing with 
activities outside that section rather than an encroachment upon it. 
Yet one can understand the fears of some trade unionists that this 
new and unnecessary departure may, in its practical application, 
confer too wide a power upon the police in view of the reluctance 
of appellate courts to interfere with the decisions of magistrates, 
who in turn may accept too readily the police’s assessment.? 
Section 2 (1) provides that picketing m contemplation or further- 
ance of a trade dispute shall be lawful “ . . . merely for the purpose 
of peacefully obtaining or communicating fifgemation or of peace- 
fully persuading any person to work or abstain from working.” 

Tynan v. Chief Constable of Liverpool * arose out of an incident 
during a strike of draftsmen numbering about 800 out of a factory’s 
labour force of eight or nine thousand. Tynan, the chairman of the 
strike committee, directed some forty pickets to move in a circle on 
the highway in front of the main gate of the factory.2 He was 
arrested for obstructing a constable in the execution of his duty 
after refusing to comply with the latter’s request that the circling 
stop. He challenged the view that it constituted an obstruction of 
the highway and intimidation. 

From his conviction by the magistrates’ court he appealed to 
the Crown Court of Liverpool. Judge Chapman held that the 
constable had reasonable grounds for supposing that the natural 
result of the circling would be to halt vehicles, albeit for a short 
period, and that pedestrians might be jostled, impeded in their 
passage and hence feel some degree of nervousness, though there was 
no risk of violence. It constituted an obstruction.* 


1 Bee K. W. eo ae Boone ie ena 


146, commen Piddington v. Bates AU E.R. 
Bangoary in tia the auiniiy Gf Wiis ne de pe 
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8 's contention that the picketing took place wholly on the company's 
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4 There was no estion that anyone hed in fact been impeded. . 105 
rt ag pman speaks of ‘‘ potential notional 


707 


708 THE MODERN LAW REVIEW Vow. 26 


There was plainly a trade dispute. Starting with section 2 (1) 
the appellant argued first, and unsuccessfully, that the police could 
not interfere in the absence of a real possibility of a breach of 
the peace. There was no authority for such a limitation, and the 
constable had not acted on that ground anyway.® 

His second contention, that section 2 (1) legalises any obstruc- 
tion caused by peaceful picketing, was rejected as too wide. Its 
main purpose was to place peaceful persuasion firmly outside the 
ambit of the offence of watching and besetting.* It may incidentally 
justify what might otherwise constitute an obstruction *—but only 
to the extent that the purposes mentioned cannot reasonably be 
achieved at all without an obstruction. 

If the form of picketmg adopted bears no reasonable relationship 
to the requirements of a particular case the tourts may draw the 
inference that it is not bona fide and merely for those purposes, 
but constitutes a watching and besetting. Reasonableness involves 
a question of degree upon which opmions obviously may differ. 
The number of pickets, the time, the place, the language used, 
the size of the premises, the number of persons working or calling 
there are all relevant factors. In Tynan’s case the court concluded 


evitable, eae positive obetriio: 
tion.” an had intended the ciroling to stop during break but 
had not informed the constable of this. The fact that the break was due 
40 minutes after the arrest, not 10 as the constable though’, did not affect 
the validity of his assessment of the situstion. 

5 [1065] 8 E.R. 99 at p. 108. Piddington v. Bates [1960] 8 All E.R. 660 is 


not authority for the s t's contention. 
6 Under s. 7 (4) of the and Protection of Property Act, 1875. It 
removed doubts caused by the conflicting decisions of Lyons v. Wilkins J 


1 Ch. 255 and Ward, Look & Co. v. Operate Printers’ Assistants’ Sootsty 
fi B TLR. 8. Judge Chapman s description of the 1875 Act as an 

anti-trade union '’ measure is quite mcomprehensible. See [1965] 8 All E.R. 
99 at p. 108. It was, of course er ite. 

1 Bee Citrine, Trads Union Lew (2 ; Ferguson v. O'Gorman [1987] 
I.R. 620. It also 1 pram t otherwise constitute nuisance 
or tresspass to the highway. It must not be sssumed that picketing outside 
the section n in Ae Aai otra, oe oe art or eee 

3 See per Budd J. in Brendan Danns Lid. v. Fitepatrick [1058] LR. 20 at p. 
ea in Parliament to limit the number of pickets to three were 
rejected eoi Hansard (1906) 4th Bories. (Commons) Vol. 162 

and see Vol. 168 at ool. 1415—an unsuccessful attempt by 
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at col. 282. ‘An earlier attempt by Sir Charles Dilke to have the words 
struck out feiled—see Vol. 162 at col. 1690. They were considered unneces- 
sary in 1875. They had been criticised as giving a discretion to magistrates 
which would enable them by a side wind to take away the rights conferred 
by Parliament (1906) 4th Series (Commons) Vol. 162 at cols. 
1682 (Atherley—Jones), and 1685 (Keir ate and as liable to various 
interpretations by different courte—see Hansard (1906) 4th Seros (Commons) 
Vol. 163 at col. 1420 Bir J. Walton Att.Gen. Trade unionists hed no faith 
in the im of trial juries. But having nopped the phrase, Parliament 
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that forty was in excess of the number reasonably required and that 
two or three would be sufficient to cope with cars and a few for 
pedestrians, most of whom would soon know about the strike any- 
way. Were four or six really sufficient to cope effectively with a 
work force of over eight thousand? * It was also held that it was 
no more reasonable to block the entrance by circling than if all the 
strikers had done so by forming a solid phalanx. In the court’s 
view the purposes of section 2 (1) could have been achieved, 
probably more effectively, by a few men lined up on either side 
of the gate. The walking manoeuvre hindered rather than facili- 
tated communication except in so far as it compelled vehicles to 
stop, and its power of persuasion was nil except in so far as it 
was a deterrent against breaching the picket line.’ 

The idea of contintial movement was suggested by Tynan’s book 
of instructions, which is obviously in need of revision if it so 
misleads responsible and intelligent picket leaders. If the picketing 
is within section 2 (1) it makes no difference whether the picket is 
stationary or on the move." In any event it could hardly be said 
that a complete blockage of the highway is simply the exercise of 
common law rights because men are on the move." 

The suggestion that police intervention could be justified on 
the ground of intimidation raises the spectre of a return to the 
wide meaning given to the term prior to 1871,1? which had in 
practice rendered all forms of picketing illegal.™ Surely that 
ghost was laid when the courts by judicial interpretation restricted 
intimidation (which is not defined) under the Conspiracy and 
Protection of Property Act, 1875, to conduct such as to induce 
a serious apprehension of personal violence in the eyes of men of 
ordinary courage. E 

A considerably wider scope was given to the term by the 
Trede Disputes and Trade Unions Act, 1927, s. 8, but that was 
repealed in 1946.18 


9 g 8 All E.R. 99 at p. 108. Compere Brendan Denne Lid. v. Fitspatriok 


958] LRE. 20—aonreasonable for large groups ing from 20 to 60 plus to 
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13 ed Aree Lew Amendment Act, 1871. This confined intimidation to 
conduct which would Justify bin over to keep the 
14 Bor the history of the ier | 
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In the law of tort intimidation bears a much wider connotation 
still and has recently been extended to cover threats of breach of 
contract.1* Whilst not discounting the possibility of this stimulat- 
ing extension of the criminal offence the judge’s view of the facts 
rendered it unnecessary to embark upon discussion of it. The 
factors relied on as intimidation were simply one facet of the 
obstruction and not in a separate category."* In effect he adopted 
the accepted criminal sense of the term.” It is perhaps technically 
possible for a superior appellate court to reconsider and extend the 
meaning of intimidation under the 1875 Act. Such a retrograde 
step would clearly defeat the mtention of Parliament and seems 
most unlikely.2° It would produce practical difficulties in picketing, 
although section 2 (1) is not phrased simply as an exception to 
watching and besetting as was the origmal “proviso to section 7 
of the 1875 Act. 

M. A. Hicxiine. 


STATUTORY INTERPRETATION AND DIPLOMATIC IMMUNITY 


In Empson v. Smitht the Court of Appeal relied on two well 
established principles of statutory interpretation to render liable 
‘to an action an administrative officer employed by the Canadian 
High Commissioner in London. In 1968 Smith had, in the county 
court, successfully applied on the ground of diplomatic immunity 
for a stay of proceedings brought against him for breach of a 
tenancy agreement. Mrs. Empson applied to the county court 
for an order removing the stay on proceedings; the Diplomatic 
Privileges Act, 1964, which by Schedule 1, Article 87 (2), limited 
the immunity from legal proceedings of administrative and tech- 
nical staff of a mission to acts performed within the course of 
their duties, came into effect; Smith counterclaimed that the 
action be dismissed on the ground that the proceedings were a 
nullity. Mrs. Empson appealed from the county court order 
striking out her action to the Court of Appeal which upheld her 
appeal on the grounds thet actions against diplomats are merely 
voidable, not void, and that the Diplomatic Privileges Act was a 
procedural statute, and therefore applied retrospectively to remove 
the bar to Mrs. Empson’s claim. 

On the first ground Diplock L.J. said it was elementary law that 
diplomatic immunity is not immunity from legal liability but 
merely from suit *; this is shown by the rule that a diplomat can 


11 Rookes v. Darnard T19% LAIL LAU ERB. Se surely irrelevant here. 
18 [1965] 8 All B.R at pp. 108 


19 Ibid. at p. 108. Fora recent of the accepted sense see Tho Times, 
J 14, 1965, where four ere cleared of DETAI. 

20 the courts create a common law crime to bypass the 1875 Act, just as in 
R v: Bena ORD) 1 009o 816 conspiracy was used to avoid the 1871 
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be sued after his immunity has ceased for acts done in his private 
capacity while a diplomat.* Smith, however, relied on the Diplo- 
matic Privileges Act, 1708, which provided in section 8 that any 
writ or process within the ambit of the Act should be “ utterly null 
and void to all intents, constructions and purposes whatsoever,” and 
on the dictum of Lord Parker in R. v. Madan that ceedi 
against diplomats are “ null and void.” + The court held that this 
was another example of “ void ”? meaning “ voidable.”? Otherwise 
how could waiver of immunity—as in Kahan v. Federation of 
Pakistan * give the court jurisdiction? ‘‘ What is null and void is 
not a phoenix, there are no ashes from which it can be brought 
to life.” * This, with Tespect, is the better view, in cases where 
the diplomat has waived his immunity and one which must be 
strengthened in its attractiveness for the future by the express 
recognition of the possibility of waiver of immunity in Schedule 1, 
Article 82 of the 1964 Act which settles doubts expressed about 
the very possibility of waiver as well as the extent of the Tight, e.g., 
by Astbury J. in Re Republic of Bolivia Eaploration Syndicate 
Ltd.” and by Scrutton L.J. in Re Suarez." Two difficulties seem 
not to have been discussed by the court. First, although there is 
ample authority for the view that even the use of so strong a 
phrase as that in the 1708 Act does not prevent “‘ void ” meaning 
“ voidable ” ® the Court of Appeal did not, according to the All 
England Reports, have its attention drawn to the decision in Gye v. 
Felton * that the imposition of a penalty—as in the 1708 Act—is 
a clear test that “ void’? means “ void.” This case was cited 
in Re Suarez,* when the majority of the Court of Appeal, without 
referring to the case in their judgments, held that the statute was 
declaratory of the common law and proceedings against a diplomat 
were merely voidable. This leads to the second difficulty. Re 
Suarez was a case of waiver by a diplomat. It does not follow that 
because he in whose favour a statutory immunity exists can waive 
it, the other party can, as in this case, raise the plea that “ void ” 
means ‘‘ yoidable.”” 
“ In general it would seem, that where the enactment has 
relation only to the benefit of particular persons, the word 
‘ void ’ would be understood as ‘ yoidable * only, at the election 
of the persons for whose protection the enactment was made and 
who are capable of protecting themselyes.” 0 


3 Zoernsch v. Waldook [1964] 2 All E.R. 256; Diplomatic Privil Act, 1964, 
Sched. 1, Art. 89 (2). + [1961] 2 QB. 1 at p. 7. 

5 [1951] 2 K.B. 1008. 

© [1065] 2 All B.R. 881 at p. 887. 

T [1914] 1 Ch. 189. 

8 [1918] 1 Oh. 176. 

9 Btroud’s Judioial Dictionary (8rd ed.), Vol. 4, p. 

10 (1818) 4 Taunt. 876. vs } po 

11 Maxwell on the Interpretation of Statutes, 11th ed., p. 204. 
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In the light of this principle the dicta of Davey LJ. in Musurus 
Bey v. Gadban, of Astbury J. in Re Republic of Bolivia 
Eaploration Syndicate Co. and of Lord Parker C.J. in R. v. 
Madan,‘ where no questions of waiver arose, that proceedings in 
contravention of the 1708 Act are “void and of no effect,” 
“ absolutely null and void,” ‘‘ null and void ” are unexceptionable. 
In the absence of clearly contrary judicial decisions before 1708 it is 
submitted that this interpretation could not be affected by the 
argument that the Act was declaratory of international and common 
law—a view which, moreover, has not gone unchallenged.** 

From the premiss that proceedings against diplomats are 
voidable it follows that the relevant provisions of the Diplomatic 
Privileges Act, 1964, are merely procedural. The Court of Appeal 
applying, therefore, the well established rfle that there is no 
presumption against the retrospective operation of such a statute * 
held that Mrs. Empson’s action must be allowed to continue. But 
if it is accepted that such proceedings are only voidable at the 
instance of the diplomat, or his sovereign, the statute is not so 
clearly procedural and the presumption must be that it was not 
intended to have a retrospective effect. This, with respect, is the 
more desirable view on policy grounds. The field of conflict of laws 
is full of monuments to the practical difficulties arising from 
attempts to distinguish procedural from substantive rules on 
grounds of abstract logic.* It would be unfortunate if the adoption 
of an international convention by the United Kingdom were to be 
the excuse for retrospectively limiting, even in such an exceptional 
case as this, the immunity of diplomats. Leave to appeal to the 
House of Lords was granted. 

PauL Jackson. 


CONNIVANCE BY APATHY 
For the second time within a year an interesting case on connivance 
has come out of Cambridge. In Godfrey v. Godfrey + the House of 
Lords rejected the argument “‘ once connivance always connivance.” 
It held that where a man has connived at his wife’s previous 
adultery he is barred from petitioning on the grounds of her subse- 
quent adultery only if his act can be said to have some causal 
connection with the adultery which forms the basis of his petition. 
Now in Rumbelow v. Rumbelow and Hadder * the Court of Appeal 


12 [1804] 2 Q.B. 852 at p. 861. 

13 af 1 180 at p. 156. 

14 D. P. O'Connell, International Law (1965) Vol. 2, p. 968. 

18 Maxwell, op. oit., p. 216. 

16 W. W. Cook, The Logical and Legal Bases of ths Confitot of Laws (1949), 
Chap. 6; G. O. Cheshire, Private International Law (7th ed.), p. 583. 
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has apparently* held in an unreserved judgment that where a 
husband petitioner connived at his wife’s subsequent adultery with 
the co-respondent he was barred from petitioning on the basis of her 
previous adultery. 

The facts of the case make sad reading. The parties were 
married in 1950. Two years later the husband was stricken 
by poliomyelitis and, though he recovered sufficiently to resume 
work, he still suffered from a certain disability. In 1957 his wife 
began associating with the co-respondent and twice left the husband, 
but returned. In 1958 the wife discontinued sexual intercourse with 
the husband. By this time the wife had borne five children, one m 
1957, and one in 1958 whosé paternity was doubtful, and three 
earlier whose father was the husband. The co-respondent in 1958 
took to visiting the matrimonial home against the wishes of the hus- 
band, who sought on one occasion to throw the co-respondent out 
but failed by reason of his disability. In 1960 the co-respondent came 
to live at the house as a lodger, in the face of the husband’s protests. 
During the next three years the wife had three children by the 
co-respondent who, in 1968, took to sleeping in the wife’s room. 
Then and only then did the husband leave and commence divorce 
proceedings. The learned Commissioner held that in the three 
years between 1960 and 1968 the husband had connived at his 
wife’s adultery, since, despite his earlier protests, he had accepted 
the situation as it was. ‘‘ The husband was just content with the 
situation . . . and it did not give him any worry or anxiety.’ 4 
The appeal was argued in part on the basis that there could be 
no bar on the ground of connivance where the husband was ignorant 
of the inception of the adultery. This argument was rejected— 
exhaustively by Willmer L.J. and tersely by Harman L.J. while 
Salmon L.J. agreed. 

That on the law as currently stated Mr. Rumbelow was guilty 
of connivance at his wife’s adultery since 1960 is certain.’ He 
took his meals with his wife and the co-respondent, talked to them, 
treated them as fellow-members of the household and generally took 
part in the social life of the household.* He acquiesced. Yet though 
it is certain that acquiescence can amount to connivance it is worth - 
asking what social purpose is thus achieved. Connivance as an 
absolute bar was accepted by the Royal Commission as implicit in 
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the doctrine of the matrimonial offence,’ the reason presumably 
being that though edultery is committed no offence is thereby 
committed against the conniving husband. With this it is interes- 
ting to contrast the discretionary bar of petitioner’s adultery. Here 
the court is able to give “‘ due weight to the consideration that it 
would be contrary to public policy to insist upon the maintenance of 
a union which has utterly broken down.” ° Surely Mr. Rumbelow’s 
marriage had broken down, yet by classifying acquiescence as 
connivance the courts have prevented themselves from being able 
to give weight to the consideration mentioned by the Royal Com- 
mission. The case for retaining connivance as an absolute bar is 
that it is implicit in the doctrine of the matrimonial offence and 
that were it to cease to be a bar the parties would more easily be 
able to arrange their divorces. Yet these reasons do not hold good 
for all cases that fall within the current definition of connivance. 
They do, it is suggested, hold good for those cases where the con- 
niving petitioner has a corrupt intention, or where his acquiescence 
has some causal connection with the adultery now complained of, 
but it is also suggested that these reasons do not hold good where 
neither of these elements is present. Mr. Rumbelow’s surrender into 
a state of apathy after a three years’ stand clearly had no causal 
relationship with his wife’s adultery and it was agreed that he had 
no corrupt intention.’° It is therefore submitted that no social 
purpose is achieved by classifying his state as one òf connivance 
with all the rigorous consequences for his petition. 

While authority probably compelled the court to hold that the 
petitioner was guilty of connivance at the adultery for the period 
of 1960 to 1968 no such authority compelled the court to hold that 
he was therefore barred from petitioning by reason of the adultery 
in the period 1957 to 1960. Various dicta showed that some 
judges “ were prepared to recognise that there might be situations 
in which connivance at the continuance of the adultery would be - 
fatal to a petition, but it must be noticed that the dictum of Lord 
Merriman ™ showed that he had in mind cases where there was a 
corrupt intention, which Mr. Rumbelow had not, and that the only 
example Lord Merriman gave was that connivance at the continu- 
ance might show that the husband must be taken to have connived 
from the start. This, as Wilmer L.J. recognised,“ was not 
applicable to the case in hand. 
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The real cause of dissatisfaction with the judgment of the Court 
ot Appeal is that it seems to be making a nonsense of the concept of 
connivance.“ Prior to 1960 Mr. Rumbelow suspected, though he 
did not know of, his wife’s adultery and opposed it bitterly—even 
by force. That the court saw the difficulty is illustrated by the 
arguments used to get round it. One was to cite the Matrimonial 
Causes Act, 1950, s. 4, which required the court to dismiss the 
petition ‘ if the petitioner has in any manner been accessory to or 
connived at... the adultery.” * The adultery presumably means 
the adultery alleged. Unfortunately neither report makes it clear 
which acts of adultery were alleged. The petitioner had, however, 
not connived in any manner dt the adultery in the period 1957 to 
1960. Another argument was one from emotion. To have upheld 
the petitioner’s argument would be “ disastrous because the law 
would be seen to be foolish ”? (Harman L.J.) 16 and ‘€ a mockery ” 
(Wilmer L.J.).1" Yet it may be a worse mockery and more disas- 
trous if the courts are seen to be making a nonsense of a principle. 
Another argument used by Willmer L.J.* was that the adoption of 
the petitioner’s argument would mean in practice that there would 
be very very few cases in which connivance could ever be success- 
fully proved. One must, however, distinguish between those cases 
when the petitioner has' encouraged the adultery and those cases 
where no such causal connection can be shown. While it may be 
difficult to prove the latter the former will be as easy of proof as 
before. 

The final argument used was that the adultery should not be 
regarded as a collection of acts at some of which the petitioner had 
connived and at others not, but rather as one long course of 
adultery, connivance at any part of which would be fatal. The 
notion of a course of adultery was mentioned by the House of 
Lords in Godfrey v. Godfrey, but there the purpose was to deter- 
mine how long connivance at the inception of the adultery remained 
an effective bar to a petition grounded on later acts of adultery. 
In Rumbelow v. Rumbelow the course of adultery had com- 
menced without any connivance on the part of the husband. 
One could even argue from Godfrey that the absence of 
connivance at the inception of the adultery rules out the effect of 
connivance at any later stage of the course, 

Yet while it is submitted that the decision of the court is to be 
regretted it is nonetheless agreed that the fact that the petitioner 
tolerated the situation for three years is an important one. It is 
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19 Ibid. at p. 250 0 
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suggested that a better way to approach the problem would be to 
say that although, as a matter of law, the husband did connive 
at his wife’s adultery for the period 1960 to 1968 nonetheless this did 
not mean that he was barred by that connivance from petitioning 
on the basis of the earlier adultery. Rather than of connivance his 
was a case of unreasonable delay, and in the exercise of its discretion 
the court could take note of his conduct from 1960 to 1968. Had 
his conduct shown active encouragement then the court could have 
declined to exercise its discretion in his favour out of respect for the 
institution of marriage, but if, as here, his fault, if any, was one of 
apathy no social purpose is achieved by preserving the marriage and 
a decree could have been given. 
J. Tuxy. 


Tue SUPPLY or GOODS To A PREPONDERANT BUYER 

Tre recent decision of the Restrictive Practices Court in the Mining 
and Wire Ropes‘ case is of importance in clarifying the meaning 
and construction of paragraph (d) of section 21 (1).* The court, in 
construing this paragraph, had to consider three main issues: first, 
the interpretation of the word “ goods ” for the purposes of the 
paragraph; secondly, the meaning of the word “ preponderant,” 
and finally the construction of the words ‘‘ fair terms.” 

The first question was, therefore, how far was a respondent 
entitled to divide or fragment or classify or define “‘ goods ” for 
the purposes of reliance upon paragraph (d)? In Transformers, 
Russell J. raised this point and, in allowing the respondents to 
rely separately upon Class C transformers, stated: 
` In go far as it may be necessary to have a commercially 

logical and sensible vision of ‘ goods’ for the purposes of 

paragraph (d), we consider that, under the voltage system of 
transmission, category C is such. na 


1 L.R. 5 B.P. 146; Ey ee 181 p905] eo eee The sesocia- 
these cases 


tions concerned the Locked Coil 
* Association, bet Minmg Association, which was ropes! 
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satisfied ‘‘(d) that the restriction is reasonably PI: necesar to enable the persons 
pariy to the agreement to negotiate fair for the 

o soqnisition: of goodi from; any one person not party thereto who controls 
a preponderant part of the trade or business of acquiring or supplying such 
goods, or for the De ane in euler dime en ees 
not ca on Bish ə or business who, either alone or in combination 
Mars any ott such person, controls a preponderant pert of the market for 


» Ioen L.B. 2 RP. 205 at p. 883. 
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It had been submitted by the associations that it was unneces- 
sary for a respondent to have a commercially logical and sensible 
division of “‘ goods,” although in this case it was further submitted 
that the division was commercially sensible.* 

However, counsel did not contend that a respondent can select 
a portion of identical goods merely on the basis that that portion 
is sold to a particular buyer, but that the registrar could object to 
the division only if other goods are identical with those which the 
respondent has designated. The court held that it is necessary for 
a respondent who relies on paragraph (d) to show that any division 
or fragmentation of goods which he makes is commercially sensible 
in the context of paragraph (®. A respondent could not convert a 
person or company into a “‘ preponderant buyer ” by making a 
commercially unrealistic division of goods. The court, however, 
adopted another line of approach leading to the same result, which 
was based on the words in paragraph (d) ‘ the trade or business of 
acquiring or supplying such goods.” It was stated that in this 
context, the first point to ascertain was the “‘ trade or business ” in 
question, and then to see whether the allegedly preponderant buyer 
controls a preponderant part of that ‘‘ trade or business.” To show 
that the buyer controlled a preponderant part of a part of that trade 
or business would not be enough. The test as to whether there was 
a “ trade or business ° in those goods or whether those goods 
formed part of a wider “‘ trade or business’? was commercial 
common sense. 

Thus, the court arrived at the question of fact in this case as to 
whether the distinction between “‘ class I ” and “ class II ’? mining 
Topes was commercially sensible. Considering this question in the 
light of surrounding circumstances, the court came to the conclusion 
that the association’s division was not a commercially sensible one 
‘because there were “no sufficient differences, whether of size, 
appearance, manner of production, general nature of machinery 
used, considerations of composition of the sellers’ side of the market 
‘or the buyers’ side of the market, or any other factor, so as to have 
the effect, whether individually or collectively, of making the 
association’s division into class I and class II mining ropes a sensible 
commercial division.’ § 

It is submitted that the court was correct in requiring a commer- 
‘cially sensible division of the goods. The vital question in con- 
sidering such a commercial fragmentation of goods is, what is the 
extent of the market under discussion? In this context, market 
power will be affected by such matters as the extent of alternative 
sources of supply available to the preponderant buyer, and on 


4 Compare Re National Sulphuric Acid Association's A greement (1968) L.R. 4 
Eere Oak p: 220, ote w J. stated that ‘ should be taken as 
replied by Selon, and sulphur and sulphur, the former not being 
Sulexco, and the latter not b bought by the pool. 
= ORD LE. - 5 R.P. 148 at p. 205. 
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the other side the extent to which the respondents could utilise 
their capacity if the preponderant buyer withheld his orders, and 
especially whether the machines used to produce ropes for the 
National Coal Board could then be used to manufacture ropes for 
ordinary engineering purposes; if they could be so utilised, then 
the market in question must be the entire stranded wire rope 
market.’ 

The importance of the rejection of this division becomes apparent 
when it is noted that the association had contended that restrictions 
in respect of “‘ class II ” mining ropes were reasonably required 
under paragraph (g) for purposes connected with restrictions in 
respect of ‘‘ class I ”?” mining ropes. The association had stated that 
as ‘* class I ” and “‘ class O ’? mining ropes were supplied together, 
the restrictions as to the supply of ‘‘ class I ” mining ropes could be 
evaded if the supply-of “‘ class II ” mining ropes were not similarly 
controlled. Megaw J., after stating that this assertion might well 
be correct, continued: 

“ If so, it could tend to provide further confirmation of our 
conclusion that, although the goods in class I and class II are 
not identical, yet as a matter of commercial sense they are 80 

~ closely related that they cannot reasonably be severed from 
one another for the purposes of paragraph (d).’’* 


The court then turned to the next major issue, that even if 
“ class I ” mining ropes could not be taken by themselves, was the 
N.C.B. still a preponderant buyer when account was taken of the 
totality of stranded wire ropes; in that the N.C.B. accounted for 
some 88 per cent. of total home deliveries. Megaw J. stated that 
although the court was bearing in mind what he had said on this 
matter m Sulphuric Acid,* he held that the court was unable to hold 
that the N.C.B. controlled a preponderant part of the trade or 
business of acquiring stranded wire ropes. It is submitted that this 
conclusion, especially in the light of the decision in Sulphuric Acid,® 
is open to criticism. 

First, in that case, although Megaw J. did not attempt to define 
“ preponderant,” 1° he referred to many factors which affected 
Sulexco’s bargaining power, other than its share of the market; 


6 The registrar had conceded that locked coil ropes had bean rightly selected 


for te treatment, and alth no reason was given for this, it was stated 
hst t “were made on machinery which could not be used to make 
wire ropes used generally. 
T GD TE 5 R.P. 148 at p. oe, 
8 (1968) L.R. 4 R.P. 169 


Yor a mst yalablo dium of 81, (1) (d) and Sulphrio Arid, soo R. B. 
Stevens and B. 8. Yamey, The Restrictive Praciscss Court: the Judicial 
Process and Hoonomio Pokoy, 57-65, 285-240. 

rare in Re Water‘Tube Boilermakers” Agreement (1950) L.R. 1 R.P. 
285 a4 p. 880 the court said: “ We do not pro opose ee any damaion 
of the word ee ee that ib musi a question of 
fact in all the circumstances of each particular case as to whether or not & 
Get a ea hase can bs dea 
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he concluded, in that case, by saying that the question of prepon- 
derance ‘‘ must be a question of fact to be decided in the light of all 
the relevant circumstances.” ™ In contrast, in the Wire Ropes 
case he merely mentioned the market share of the N.C.B. Further, 
if the court concentrated so much on the market share of the N.C.B. 
(88 per cent.), it is difficult to say that this case is completely 
reconcilable with Sulphuric Acid, for there the court recognised 
that Sulexco controlled a preponderant part of the trade of supplying 
sulphur, although it controlled only 45 per cent. of the trade in 
question, and the court further stated that although this pro- 
portion was likely to decrease, it would still remain a preponderant 
seller. è 

One final point remains to be made on the meaning of the word 
‘“ preponderant,” If the meaning of this word is taken to be as one 
“ surpassing in influence, power or importance,’’!* then surely a 
purchaser of 88 per cent. of the products of a trade is a preponderant 
buyer? 

The court then passed on to discuss the meaning of the words 
“ fair terms,” although it was not strictly necessary so to do in the 
Mining Ropes case.™ The Locked Col Ropemakers did prove that 
the N.C.B. was a preponderant buyer, but there, there was just a 
finding that the restrictions were not reasonably necessary to obtain 
fair terms with no discussion. The court posed the question, were 
the restrictions of the M.R.A. reasonably necessary to enable the 
members of the M.R.A. to negotiate fair terms for the supply of 
“ class I mining ropes ” to the N.C.B.? 

The court has had to consider the meaning of “ fair terms ” in 
previous cases. In Water-Tube Boilermakers Upjohn J. defined 
“ fair terms ” as “ the terms upon which the efficient manufacturer 
can make and sell his goods at a reasonable, but no more than a 
reasonable profit.’’ 14 i 

In Transformers the court accepted this test, but in doubting 
that it was of universal application stated that the paragraph 
might be limited to such a restriction “ as would prevent the 
preponderant buyer obtaining more favourable or more unfair terms 
than the generality of buyers.” ™ In the third case where the words 
were considered, Sulphuric Acid, Megaw J. had stated that an initial 
approach would be to ask: 


‘“ Are the prices which the buyers would have had to pay, in 
the absence of the restriction, likely to be substantially higher 
than the prices which they would have had to pay in market 


11 (1968) L.R. £ B.P. 169 at p. 227. 

‘12 As defined in Shorter Osford English Dictonery, p. 1571. 

13 Megaw J. said the int was not necessary for the decision in Mining Ropes, 
but it is submi that it may have been part of the ratio decidends in 
Looked Coil Ropes. 


14 (1059) L.R. 1 R.P. 285 at p. 841. 
15 (1061) L.R. 2 R.P. 205 as pp. 344-45. 
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conditions which are similar except that there is no one su 
controlling a preponderant part of the trade or n 2210 


Megaw J., in elaborating his judgment in Sulphuric Acid, stated 
that in the absence of the preponderant buyer or seller, the resulting 
market must be assumed to be one in which “f conditions of 
workable competition ” existed, that is to say, where there were “‘ a 
reasonable number of sellers, a reasonable number of buyers, and 
no restrictions on either side of the market.” ™ It is submitted that 
this test will be far easier to state than to apply. It will be no easy 
task to say what prices would have been ruling if there had been 
conditions of workable competition,™ especially if there has been no 
price competition in that particular industry for many years. 
However, the court had no hesitation in fipding that prices for 
“ class I mining ropes ” would probably be lower in conditions of 
workable competition than in the conditions which would prevail 
with the price restrictions mamtamed and the N.C.B. as prepon- 
derant buyer. 

Megaw J. stated that the prices were probably higher because 
of the existence of excess capacity: ‘‘ If and when excess capacity 
might be eliminated, a different situation would no doubt arise,” ™> 

The test formulated by Megaw J. may be not entirely consistent 
with that expounded by Upjohn J. in Re Water-Tube Boilermakers. 
In that particular case, the industry was in a state of recession, and 
it was unlikely that a profit would have been earned if “ conditions 
of workable competition ’? had prevailed. The court, however, 
merely stated that it believed its approach to be consistent with the 
views expressed in Transformers and Sulphuric Acid.” 

The court stated that it believed that the N.C.B. would not 
deliberately seek to force unreasonable terms in respect of its 
purchases of wire ropes, and agreed with the view expressed by the 


16 (1068) L.R. 4 R.P. 160 at p. 228. In that case Mogaw J. said the definition 
in Be Water-Tubs Boilermakers did not apply where the parties to the 
restrictive agreement are buyers. 

17 (1965) L.R. 5 BP. 146 at p. 208. 


18 It should be noted that workable competition is not perfect competition and is 
some considerable way towards the oli situation, so that prices will be 
sell rogarded prices under conditions competition. Nevertheless, the court 


ee ee err eee ees 


19 (1965) L.R. s RPI 146 at p. 207. \ 

20 The decision in this case has already been a ied m Re National Federation 
of ae Nowsagents', Booksellers' and Stationers’ Agreement [1065] 1 
.L.R. 826, where it was held that to differentiate one publication (Romeo) 
trom the other publications of the kind to which it belonged was not commer- 
cially sensible as the publication did not constitute a separate and distinct 
bnaneas tothe pirpores ol (d). Buckley J. stated that the fact that 
Be Tee maki TA af peek My cae wee 
D particolar, the of approach in the gual Raped case, asking 

e question : [the publishers] d to carry on a 

tro or bunneas of publahing Romao stattted: froma tear cll qari os a 

publisher?’ He answered this question in the negative, and held that there 

was no business relevant to the matter that was before the court. 
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court in Transformers that paragraph (d) can rarely be successfully 
invoked where there is no disposition on the part of the preponderant 
buyer to force unreasonable terms.™ 

Peree G. WHITEMAN. 


` 


VICARIOUS OCCUPATION ? 


Tax definition of legal terminology is often difficult, but when 
attempted in the light of legal ‘‘ categorisation ” the task becomes 
Herculean. The Court of Appeal in Wheat v. Lacon 1 were recently 
faced with such a task when defining the word “‘ occupier ’? within 
the meaning of the Occupiers’*Liability Act, 1957. 

Briefly the case concerned a fatal accident at the “‘ Golfers 
Arms,” a public-housé in Great Yarmouth. It was argued on behalf 
of the deceased’s widow that the private portion of this house was in 
the occupation of the defendant brewers and therefore they were 
responsible for the accident which occurred im this section. The 
defendants traded directly through an employee manager, Mr. 
a he and his wife lived on the premises rent free and as 

“ perk ” were allowed to take in paying guests. The ground floor 
was comprised mainly of bars where a variety of the defendants’: 
drinks were sold; the private section was in the upper premises and 
it was there that the deceased and his family stayed os paying 
guests. At dusk the husband, mtending to obtain some soft drinks, 
went down some stairs in the mistaken belief that they led to the 
bars below when he met with his death. It was alleged that a 
sudden termination of the handrail combmed with bad lighting was 
the causative trap. The contract of service between the brewers and 


31 Under pars. (b), the association had abandoned two sub-heads at the outset 


free i 

of visits by members to one another's works, migena ar of technical 
advice to N.C.B. and to customers. The court held that the evidence fell 
far abort of ostablishing a case under para. (b), and considered that co- 
operation and collaboration between members and with the N.O.B. would 
continue, and that even if that co-operation was likely to diminish as a result 
of price competition is would not result in the loss of a specific and substantial 
benefit to the public as consumers or users. 

The court scoepted that there might well be a reduction of the present 
practice of one another's works, but that even if it disappeared it 
ith publi The described as the loss of a substantial benefit or advantage 
to the public. The wire rope manufacturers also all that if the restrictions 

abrogated, first, they would lose a profitable trade, and thus be 
unable: to maintain such competitive export prices, and, secondly, that the 
exchange of valuable export mformation d cease due to the dissolution 


holding that, in the second instance, no members would give up the advantages 


associated with the W.R.H.0. It should be noted t under the Act of 
1956, by a. 8 (8), apt | maret anly can bs 
without the danger of a reference to Court, and the 


Rs in this case could, therefore, collaborate on ‘their export problems. 
1 


965] 8 W.L.R. 143; [1960] 2 All E.R. 700. 
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their manager was phrased to avoid a tenancy and the court 
appeared to accept the contention that the Richardsons were ‘ mere 
licensees ” of the private sector in the ‘“ Golfers Arms.” Despite 
this they disallowed the appeal on the grounds that the staircase 
was not in the occupation of Lacons. 

Sellers L.J. dissented from this view *; he argued that when a 
manager was appointed to perform his employers’ business and to 
live on the premises for that purpose, it should not be said that the 
employers had transferred the occupation and control of the premises 
to their servant. 

There is, as Diplock L.J. said, a ‘ dearth of authority ” on the 
definition of occupier. A review of tRe law on this topic is then not 
without academic and practical interest, and with respect to the 
Majority ruling seems to sympathise with that view held by Sellers 
L.J. 

The Occupiers’ Liability Act contains no definition of occupier. 
Ashworth J. has said *: 

“ The answer in each case depends on the particular facts of 
the case and especially upon the nature and extent of the 
occupation or control in fact enjoyed or exercised by the 
defendants over the premises.’ 


Wrottesley J. in Duncan v. Cammell Laird & Co. Ltd.; Craven v. 

Same; Duncan v. Wales Dove Bitumastic Ltd.; Craven v. Same +* 

gaid: 
“ It seems to me that the importance of establishing that the 
defendant who invites is the occupier of the premises lies in 
the fact that with tion control, And the importance 
of control is that it the opportunity. ta know thar the 
plaintiff is coming onto the premises, to know the premises, and 
to become aware of dangers whether concealed or not, and to 
remedy them, or at least to warn those that are invited onto 
the premises.” 


The method by which premises are rated (i.e., in whose name 
they are rated, whether they are rated as one or split up, etc.) 
should offer a practical working guide,’ but in the recent case of 
Aldrich v. Henry Boyer ° it was held that the test of occupancy for 
rating purposes was irrelevant. In Hawkins v. Coulsdon & Rurley 
U.D.C." requisitioning authorities were treated as occupiers of the | 
Tequisitioned premises even though the premises were in use by 
persons licensed by the authorities. Denning L.J.* said that one 
cannot shift responsibility on occupants of the house for the simple 


2 Sellers L.J. agreed with the trial judge, Winn J. (now Winn L.J.), that the 
staircase was in the occupation and control of the brewers. 
3 Creed V. MoGeookh d Sons [1955] 1 W.L.R. 1008 at p. 1009. 
s RESTA AL ee 

Golfers Arms '' was rated as one. 
paara arr deo 1960 (0.A.). 
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reason that the requisitioning authorities retained possession, con- 
trol and responsibility in law. In a Factories Act case?’ Lord 
Maclaren said: 
“ The ier is the person who runs the factory, who 
regulates and € controls ’ the work that is done there and who 
is responsible for the fulfilment of the provisions of the Factories 
Act within it.” 
Diplock L.J. in part of his judgment in Wheat v. Lacon largely 
adopted the definition in Salmond 1° for occupier, viz., “ the person 
responsible for the condition of the premises is he who is in actual 
‘occupation and possession fog the time being whether he is the 
owner or not. For it is he who has the immediate supervision and 
control and the power of permitting or prohibiting the entry of 
other persons.” 

Wheat v. Lacon is complicated in that the manager is the 
servant of the defendant company. This surely is the crux of the 
matter. The concept of possession by the servant being his master’s 
possession is certainly not foreign to the law. As long ago as 1861 it 
was said in White v. Bailey * that “a... servant who is allowed 
to occupy premises belonging to his principal for the more conve- 
nient performance of bis duties acquires no ‘estate’ therein, 
although he be also allowed to use the premises for carrying on 
therein an independent business of his own.” The fact that the 
servant was allowed to live in and use the premises was described as 
“a mere mode in short of paying the plaintiff in part for his 
services as manager.” Similarly one could reason in Wheat v. 
Lacon. 

The concept of occupation through one’s servant or agent was 
raised in Pegler v. Craven © over a question of interpretation of 
section 10 (1) of the Leasehold Property (Temporary Provisions) 
Act, 1951. Jenkins L.J. said 15; 

“ I quite agree that the conception of ‘ occupation’ is not 
necessarily and im all circumstances confined to the actual 
occupation of the person termed the occupier himself. 
certain contexts and for certain p it obviously extends 
to vicarious occupation by a caretaker or other servant or 
by an agent.” : 
Denning L.J. threw new light on the legal meaning of occupation in 
Hills (Patents) Lid. v. University College Hospital Board of 
Governors.* There he said that ‘‘ possession in law is of course 
single and exclusive, but occupation may be shared with others or 
had on behalf on others.” Although Hodson L.J. (as he then was) 


9 Ramsay V. Mackie (1904) 7 F. 106 at p. 109. 
10 Salmond on Torts, 11th ed., p. 548. 

u (1881 OB. (x.B.) 297. 

n 2 . 09. 

13 fia at p. 74. 

14 [1956] 1 Q.B. 90. 
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in the same case dissented, saying that as he saw it “‘ there could not 
be two occupations,” an acceptance by the courts of this possibility 
would largely rationalise the dilemma they often get themselves 
into when on this subject. 

Harman L.J. m his judgment in Wheat v. Lacon said that he 
regarded the words ‘‘ occupation ” and “‘ control ” ip the Act as 
synonymous. In this respect a most helpful judgment is that of 
Barrowclough C.J. in the New Zealand case of Nicholls v. Lyons, 
where the facts fell between the “‘ common stairway situation ’? and 
a stairway leading to a single tenancy. Barrowclough C.J. referred 
to Salmond’s definition ** and said that its defect is that it makes 
no distinction between the occupier ‘and the person in possession. 
He further commented: . 

“ In truth, though the duty is said to lie on the occupier or 
person in possession it appears from the cases that it does so lie, 
not so much because he is the occupier or the person in posses- 
sion, but because he is the person in control... and the inquiry 
should be ‘ who has control?’ That was apparently the view 
of Lord Atkinson in Cavalier v. Pope 1" and it has been the 
view in so many other cases that the person in control has often 
been regarded as synonymous with the occupier. But that may 
not always be so. It is instructive to note that in Hartwell v. 
Grayson, Rollo and Clover Docks Ltd., ® Oaksey L.J. stated 
that an invitor may have an interest and control which falls 
short of exclusive occupation but may nevertheless be subject 
to the duty by virtue of controL...” 


Surely there can be varying degrees of control, either amounting 
to occupation or not? In Wheat v. Lacon, if the Richardsons’ own 
armchair collapsed in their drawing-room and a visiting friend was 
thereby injured, then it may be argued that Lacons had not 
sufficient control to amount to responsibility. It might be otherwise 
if the ceiling suddenly collapsed. But the fact that Mr. Richardson 
is the actual servant of Lacons should be a substantial influence. 
This part of the law will only become rationalised if it is accepted 
that not only can there be two or more occupations, but that they 
can overlap, or be “* sole ’? occupations, depending upon the circum- 
stances. The next step then could well be an apportionment 
according to the “ degree ” of control in cases of “ overlapping ”’ 
occupations; this area of the law would then be.on a parallel with 
the development that has already taken place m damages as to 
contributions between tortfeasors. ‘ 

Rosrrt C. GARDNER. 


A.O. 498. 
toe K.B. 901 at p. 918. 
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Parviry—To Be or Nor To Br 


(CONCLUDED) 


Ix (1965) 28 M.L.R. 96, we published the first part of a note on Privity of 
Contract by W. C. S. Leys, Associate Professor of Commercial Law, University 
of Auckland. The note was inspired by the decision of the New York Court 
of Appeals in Goldberg v. Kolleman Instrument Oorporation,: in which actlon 
was brought in respect of the death of a fare-paying passenger in a disaster 
apparently caused by a defective alttmeter supplied by the Kollsman Instru- 
ment Corporation and fitted in Lockheed Airways Corporation aircraft 
operated by American Airlines Inc. The question at issue was whether the 
manufecturers’ implied warranty of fitness for thelr products ran in favour of 
all intended users despite lack of privity of contract. The Court of Appeals 
in a majority judgment” found the Lockheed Corporation Hable but saw no 
reason to extend the implied warranty lability to Kollman, the manufacturer 
of the defective component. Our correspondent felt that this was an arbitrary 
selection by the court of a particular defendant, from a number who might 
have been held responsible, and examined the extent to which the courts in the 
U.S.A. have dispensed with the privity requirement where claims have arisen 
oat of impure food and drink, chattels inherently dangerous, and the manu 
facturers’ responsibility for the labeling and advertising of thelr products. 
[Hd.] 


The imposition by the U.S.A. courts of legal liability on manu- 
facturers for advertising matter published by them inducing sales 
by retailers to their customers is clear recognition of the necessity 
of consumer protection. Nevertheless privity of contract with the 
retailer is a condition precedent to a manufacturer’s liability on an 
implied warranty except in the case of foodstuffs and dangerous 
equipment.* That protection of the public using potentially 
dangerous goods is paramount is evidenced in Henningsen v. 
Bloomfield Motors Inc.? A dealer supplied a car in which the 
steering gear failed. It was held that there was an implied warranty 
by the manufacturer and the dealer that the car was reasonably fit 
for use and that the warranty extended to the ultimate purchaser, 
members of his family, and to other persons occupying or using it 
with his consent, despite the lack of privity of contract and absence | 
of agency between the manufacturer and dealer. It was also held 
that the disclaimer form of the Automobile Manufacturers’ Asso- 
ciation was so inimical to the public as to compel an adjudication of 
its invalidity. i 

Strict liability in tort and the abandonment of the privity restric- 
tion first became general in contracts relating to the sale of food 
and drink: Ryan v. Progressive Grocery Stores Inc.,* in which a pin 
was found in a sealed package of bread. It was held that there was 


1 940 N.Y.S. 2A 592 (1968). 

2 Carter v. Hector Supply Oo., 198 8.0. 9d 900 (Fla.). 
3 82 N.J. 858, 161 A 2d @9 (1900). 

4 255 N.Y. 888, 191, 175 N.E. 105 (1981). 
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no implied warranty of fitness on the part of the retailer, as he 
could not inspect the bread, but the manufacturer was liable for the 
breach of the implied warranty of merchantability. . 

The only proof necessary in consumer products liability is that 
the product was in defective condition when it was sold and that this 
defect in the course of normal use by normal people (i.¢., not subject 
to particular allergies) caused injury—the fact that the seller may 
have exercised all reasonable care in the preparation and sale of his 
product is irrelevant. 

In 1960 Dean William L. Prosser found that twenty-two juris- 
dictions applied the strict liability rule in food cases.* Drugs and 
‘vaccines were included in the “ food ¥ category and in many cases it 
was clear that there was no negligence on the part of the manufac- 
turer, as, for example, where there was afi unsuspected causal 
relationship such as deformity suspected as arising through the use 
of thalidomide. Manufacturers were held liable for breach of the 
warranties of fitness for the purpose and merchantability even where 
the product was prepared in accordance with government stan- 
dards and where there was no element of negligence and no privity 
of contract between the manufacturer and the ultimate consumer. 
In Gottsdanker v. Cutter Labs.* two children contracted polio after 
using the defendant’s polio vaccine, which quite unexpectedly 
developed activated polio virus. The defendant was found liable for 
breach of the implied warranties of fitness and merchantability, 
although there was no negligence, and no reasonable test procedure 
would have revealed that the vaccine would cause polio. 

Likewise manufacturers of products designed for personal use, 
such as cosmetics, hair tints, hair dressing and permanent wave 
solutions,” found themselves liable to the ultimate users as well as 
to the buyer. 

Finally the privity requirement was relaxed to some degree in 
commercial sales, although some limitation was imposed by the 
requirement that a representation should have been made to the 
buyer or user of the product through advertising, packaging or 
labelling and also that the potential danger of the thing, when put’ 
into use, was known to the manufacturer. Generally liability 
attaches only when the buyer has relied on the superior knowledge 
or skill of the latter. 

It is difficult to determine the rationale of the majority ¢ cision 
of the Court of Appeals in the Kollsman case in the light of the 
recognisable trends of judicial thought in the U.S.A. The Lockheed 
Airways obviously sold .“‘a thing of danger,’ if defective, to 
American Airlines Inc. but no representation was made by adver- 
tismg or other means to induce the deceased to travel on this 


5 ' The Assault upon the Citadel" a i: 09 Yale ae ie 

© 182 Cal.App. 2d 602, 6 Cal. (Dist.Ct.App., 

T Markomoh v. McKesson d bins. 106 Ohio fee 985, 149 NE. od 
181 (1958). 


Nov. 1965 NOTES OF CASES 727 


particular type of aircraft. Undoubtedly the deceased would have 
travelled on whatever usual type of passenger aircraft the carrier 
elected to use on the particular occasion. There was certainly no 
contractual lmk between anyone but the carrier and the fare-paying 
passenger. The aircraft had its current certificate of airworthiness 
as a result of independent inspection by the Federal Aviation 
Agency. On the other hand, the disaster appears to have arisen 
through the defective altimeter. An altimeter defective through 
ambiguity of reading or other cause is, in these days of blind flying, 
& much more dangerous component than other instruments on the 
panel, whose failure may be detected by the performance of the 
aircraft. Desmond C.J. state that the manufacturer of a com- 
ponent part should not in this case be held liable for breach of an 
implied warranty. Jt is clear that an altimeter before assembly in 
an aircraft is not “‘ a thing of danger ” but the history of aviation 
disasters has shown that defective altimeters are things of the 
greatest potential danger in the course of normal use when assem- 
bled in an aircraft. A tyre is not “ a thing of danger ” until it 
is placed on an automobile wheel but, once put to its normal use, 
may, if defective, also be a thing of the greatest possible danger.® 
Although in both California and New York it has been held that 
putting such things on the market is an implicit representation that 
they will safely do the job for which they are built, the difficulty 
in this case appears rather to see why Lockheed was held liable at 
all, rather than why Lockheed was held liable and Kollsman, the 
manufacturer of the altimeter, was not. Burke J., dissenting, 
stated : 
‘* As applied to this case we think the enterprise to which 
accidents such as the present are incident is the carriage of 
gers by air—American Airlines. The fact that this acci- 
ent was due to a defective altimeter should be of no l 
significance to plaintiff, absent some fault (negligence) on the 
part of Kollsman or Lockheed. Here, the dominant enterprise 
and the one with which plaintiff did business and relied upon 
was the airline. 

‘* If the carrier which immediately profited from plaintiff’s 
custom is the proper party on which to fasten whatever enter- 
prise liability the social conscience demands, enterprises which 
supply the devices with which the carrier conducts its business 
should not be subject to an action based on this theory. This 
seems Most persuasive where the business that deals directly 
with the pubis is not merely a conduit for the distribution of 
the manufacturer’s consumer goods but assumes the respon- 
sibility of selecting and using those goods itself as a capital 
asset in the conduct of a service enterprise such as common 
carriage. In such a case the relationship between the assembler 
of these goods and the air traveller is minimal as compared to 
that obtaining between the traveller and the carrier.” ° 


8 B. F. Goodrich Co. v. Hammond, 969 F. 2d 801 (10th Circ., 1050). 
© 240 N.Y.8. 2d 509, 598. 
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The Uniform Commercial Code expressly extends the. benefits of 
warranties both express and implied on the part of sellers to a buyer 
to the latter’s family, household, guests and those reasonably 
expected to use the thing sold.” 

Stability and certainty are the cornerstone of any system of 
law; if privity is to be a factor merely at the discretion of the courts, 
neither plaintiff nor defendant will be able to judge whether they are 
embarking on fruitless litigation; the door to fraud will be opened 
wide for irresponsible and fraudulent claims; manufacturers may 
find themselves liable to distant consumers long after the goods are 
supplied and with little opportunity of disproving whether a defect 
existed and, if it did exist, whether fhey had been negligent or not. 
The privity rule needs relaxation in the interest of the consumer 
but surely liability in negligence, strict ltahility for inherently 
dangerous products insufficiently labelled and warranty liability 
without privity as prescribed in the Code are sufficient. 

In 1981 Cardozo J. wrote: ‘“‘ The assault upon the citadel of 
privity is proceeding these days apace.” = In 1960 Dean William 
L. Prosser concluded his article on ‘‘ The Assault upon the 
Citadel ”? “ with the same quotation. Let us hope that the way 
through the dust of conflict and the falling battlements will not 
be too dark, confused and uncertain. 

W. C. S. Leys. 


10 s. 9-818. The California legislature has enacted the Sapte Oormeroik: 
Code but has deleted s. 2-818, tly the privity 
uirement is to rest with the courts ra Sie 
11 Ultramares Corp. v. Touche, 255 N.Y. 170, 180. 
12 Note 5, above. 
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Tue Prnsonatiry or Lawyers. A Comparative Study of Subjec- 
dive Faon in Law.” Basal one aeeai: wick Gah 
Lawyers. By Water O. Weynaucu. With a Foreword by 
Haroro D. Lasswei and Mynes S. McDougat. [New Haven 
and London: Yale University Press. 1964. xv and 816 pp.] 


Lawrens, no doubt, have many personal characteristics in common. Some 
may be acquired: ome can hardly exercise the seme profession throughout 
one’s life without adopting at least to some extent common views and common 
tratts. Others are, no doubt, original: men who choose the same profession 
might have something In common. To have posed the question what these 
common characteristics of lawyers are and to have made an effort at answer- 
ing it is meritorious, even if the sum total of all these characteristics cannot 
fairly be described as the lawyer’s “ personality.” 


In 1952 he emigrated to the United States, where he started again as a 
student. In a few years he graduated and became a lecturer in law at the 
University of Florida, where he now serves as Professor. Already in his 
early years he had taken a strong interest in questions of psychology and 
sociology. His present book, based on the experiences of a year of study in 
Germany, spent there after he had become an American Professor of Law, 
is the result of both his personal experiences and his studies in German and 
American law, as well as in psychology and sociology. 

Books, in the learned author’s view, are an insuficient guide to the 
personal characteristics of lawyers on the ground that their authors are 
writing with a view to the public and are prevented from really pouring 
out their hearts by the necessity of sparing colleagues and superiors and by 
the fear of repercussions for themselves and their careers. The basis of 
the present book are therefore not studies in libraries, but interviews with 
sixty-thres lawyers in all walks of life—judges, attorneys, professors of law, 
some of them men leading in their profession, many or most in the middle 
strata and even some whom the author describes as men of bad repute. Most 
of the “subjects” were approached through the author’s personal acquain- 
tance with them The majority are clearly from Frankfort on Main. In 
some cases some local knowledge may enable the reader to recognise who 
the anonymous speakers are whose views—sometimes wise or shrewd, in 
others far less so—the author reproduces. 

The topics of these interviews range far and wide. The “subjects” were 
asked for their views on legal education, legal examinations, training in the 
profession, the profession itself, their colleagues, elders, superiors and inferiors, 
the legal system which they serve, but also on more personal topica, such as 
their goal in life, their desires to achieve wealth, fame, social rank, security 
and also a participation in the power processes that govern society. The 
mental health of lawyers, too, including their tendency towards hypochondria 
and thelr sexual behaviour, forms the subject-matter of a special chapter. 
Politics are, of course, also not forgotten. The author’s subjects made some 
surprising statements in this field, as, e.g., one who described Germany as a 
“country of army sergeants” and another said to be a “practising lawyer 
of the top élite, a ‘conservative nationalist?” whose disappointment with 
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present-day developments is such that he would “not feel too sorry to kick 
the bucket.” 

Every chapter contains in addition to the “subjecte ” view an evaluation 
by the author. These evaluations are, no doubt, the weakest part of the work. 
Comparisons with American conditions are marred by the fact that the 
author has never been in active practice in the U.S.A. and had to base his 
opinions on indirect sources, such as personal contacts and the study of law 
review articles. His comments on German conditions are always shrewd and 
never too far off the mark, but his contacts with the German literature are 
erratic and one often feels that he has not really exhausted the topic. 

The overall picture which emerges is certainly not flattering to the 
German legal profession. The dustcover of the book shows a shortsighted 
hunchback staring intently, but seemingly with very limited understanding, 
at a pair of scales. This represents cqrrectly the result of the author’s 
research The German legal profession, according to him, shows “ detachment 
from common experiences, eccentricity, claims of,having access to some 
higher truth, repetitiveneas, egocentricity” and—lAst but not least—“ gelf- 
destructive urges culminating in self-mutilation and withdrawal into blindness 
or self-deception” (p. 275). We are assured by the author that he feels no 
basic differences in most of these characteristics between the American and 
the German profession. Moreover, with disarming frankness the learned 
author admits to having discovered by introspection a great deal of these 
deplorable characteristics in himself. But tt is perhaps little comfort for one 
who is so greatly afflicted to hear that others are in the same predicament. 

Is all this correct? There can be httle doubt that a good deal of tt may 
very well be true. The author is too well-informed and too assiduous in his 
observations as to be able to go completely wrong in his assessments. But 
the picture that he has drawn is to some extent clearly distorted because 
of the methodological errora which he has committed. Already his starting 
point must be contested. It is simply not right to say that the “personality 
of lawyers” cannot be judged from thelr printed works. It is, of course, 
true that Germany does not possess so large and representative a collection 
of legal biographies and autobiographies as do England and the U.S.A. It is 
also true that such works are not always a reliable source. But there are other 
avenues to information which the learned author hes completely neglected. 
His most grievous omission is perhaps his failure to take notice of the works 
of Han Rampf, who, if anyone, can claim to have been the German pioneer in 
the fleld of sociology applied to the legal profession. Rwempf had already noted 
the outstanding importance of rules of etiquette and of the numerous 
published decisions of the “Courts of Professional Etiquette” for any 
balanced view of the achievements and the fallings of the legal profession. 
The massive material here available has been completely overlooked by the 
author. So have such works as Besadt’s book on the German Judictary, the 
writings of Walter Rode, M. Hirschfeld and those of outside observers such 
as Slag and Mostar. To say that lbraries do not give suficient clues to 
the character of the lawyer means in effect to disregard tn the assessment 
of the profession its entire work Bench and Bar may and, no doubt, are 
often guilty of disguising thelr true feelings behind a smoke screen. But 
is it not the task of a psychologist to plerce such a screen? And, in fact, 
has it not often been plerced—even by mere lawyers—the gap disclosing some 
surprising and sometimes pretty unpalatable facts? Legal history, too, is 
a more fruitful avenue than the author would seem inclined to admit. His 
subjects have some interesting things to say about the period of Nasism 
and its aftermath. But one wonders whether a trained legal historian 
investigating, e.g., the sorry history of the treatment of crimes against 
humanity by the German courts since 1940, or that of naxlfication, denastfica- 
tion, renaxification and the resistance to it, would not be able to arrive at 
some far more definitive conclusions and to cover an even wider field than 
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the learned author’s method permits. An investigation of the style of judg- 
ments, a comparative study of methods of legal reasoning, statistical material 
on careers and reseerch into the relationship between the dominant views of 
the courts on questions of ethics, economics, politics and general ideology 
and the views of theologians, economists, politicians and Journalists would, 
it is submitted, shed a great deal of further light on the problem. 

One also cannot help questioning the author’s own method and his use of 
it Stxty-three interviewed persons are only a fraction of the German legal 
profession, whose total number is around 80,000. The use of non-standardised 
questions, the author’s own unusual personal relationship, both to his topic 
and to his subjects, the impossibility of making notes during the interviews, 
the need for interspersing the interviews with small talk—these and other 
aspects combine to render the author’s findings somewhat less convincing 
than they might appear at first glance—as he himself has freely admitted. 
One may be inclined to say that this work has to some extent fallen between 
three stools, those of law, sociology end psychology: representatives of neither 
of these three branches will feel wholly satisfied and to some extent may well 
be rather dissatisfied with some aspects of his work. 

The author uses the German legal profession es a paradigm It is 
doubtful whether this is acceptable as the German legal profession has gone 
through several traumatic experiences not parellelled elsewhere in the last 
fifty years. The learned author asserts not infrequently that things are none 
too different in the U.S.A. But what about other countries? Is there not 
a vast difference between the average French avocat and his German 
confrère? Conditions in this country, at least, are, it would seem, so vastly 
different that—at least in the present reviewer's view—many of the author’s 
conclusions can have no application here. 

And yet, it would be entirely erroneous to dismiss this book as of little 
value. The euthor is a learned man, « shrewd observer and—last but not 
least—a most attractive and persuasive writer. He has been placed in a 
position that has highly qualified htm to make pertinent observations in a 
neglected field. The result may not be a valid scientific work, but it is 
nevertheless most valuable as a report of significant experiments, experiences 
and an interesting year in the author’s life In some ways it may well be 
more valuable than a ful scholarly investigation—just as a traveller’s tale 
often carries more vivid impressions than a geographer’s dry analysis. One need 
not take the recommendations at the end of the book, by which the author, 
like a psychoanalyst, suggests ways of healing the profession from its defects, 
too seriously. But his fight against perochialiam and against excessive 
inaistence on procedural ritualism as well as his advocacy of creative solutions 
to contemporary problems touch upon basic aspects which are all too often 
overlooked. One must be grateful for this fresh and attractive demonstration 
of their existence, even if many of the details may seem worthy of still more 
thorough probing. 

E. J. Conx. 


Tue ArT oF an Apvocats. By Ricmard Du Cann. [London: 
Pelican Books. 1964. 188 pp. 8s. 6d. net.] 


I cawxor make up my mind whether to like this book or not. There is 
obviously a lot to like about it: it is very well written; the author knows 
what he is talking about; and the matters he describes provide plenty of food 
for thought. But Mr. Du Cann does not go es far as I could wish—he seems 
to shy away from the consequences of his own argument. The whole thing 
is summed up on the second page of his Preface where he admits that 
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miscarriages of justice take place as a result of the conduct of advocates, 
but goes on to say that this is a price. which we have got to pay for a 
respectable system of justice, “for to curb the natural abilities of the 
advocate would rob him of his independence and freedom, which are one of 
the strengths of the English legal system, and of his individuality, which 
is one of its fascinations.” This, I think, is where I part company with him 
Strength is one thing; fascination is quite another, and the idtviduality of 
the advocate is just about the last thing that ought to be allowed to affect 
the course of Justice. 

He 1s perfectly frank about the bad behaviour of advocates. He cites, 
for instance, a “despicable comment” made by Wild:in opening the defence 
in the Peasenkall murder case, the “ruthless and gross discourtesy” of 
Patrick Hastings when cross-examining, and the frequency with which 
Marshall Hall overstepped the bounds of,propriety in his own conduct of 
cases. He notes too that advocates as a body have excited the cordial dislike 
of laymen for at least seven hundred and fifty years. He seems to think 
however that this is an inevitable consequence of the’ ngture of the advocate’s 
function. If he means that it ts inevitable that clever lawyers should resort 
to dirty tricks (which is a view held widely by laymen) it is high time that 
the art of the advocate were made illegal. To be fair to Mr. Du Cann, I 
do not think that he does mean this; on the contrary, I get the impression 
that he has not finally sorted out in his mind exactly what he does mean. 
Once he warms to his theme he seems to forget that the function of courts 
of Justice is not to fascinate the general public or anyone else, but to produce 
the right answers, and that the foncton of advocates, as well as Judges, 
is or should be to help them to do so. But Mr. Du Cann appears to divide 
advocates into two categories: (i) those whose business it is to lay bare the 
truth, and (H) those whose business it is to prevent it from being laid bare 
If possible. Class (I) comprises advocates appearing for the Crown in civil 
or criminal proceedings. Such an advocate “cross-examines in order to get 
as near to the truth as he can and not to secure a verdict” Class (il) 
embraces every other advocate. The author does not face up to the point 
that the very existence of class (i) makes honsense of the proposition, already 
quoted, about the disastrous consequences of curbing the natural abilities of 
advocates. In fact the natural abilities of prosecuting counsel are curbed 
every day while the natural abilities of defending counsel sre not. The 
result, as Lord Macmillan has remarked in a well-known passage, is that 
“not all cross-examinations are fair.” They ought to be. The machinery of 
Justice is costly and elaborate and is largely paid for by taxpayers who 
never have anything to do with it. It is extraordinary that so many members 
of the legal profession should be enabled, and even encouraged, to make their 
living by trying to prevent it from working properly. 

Mr. Du Cann makes all sorts of excuses for the shortcomings of the 
profession. He remarks justly in reference to juries that “it is one of 
the contradictions of English legal procedure that those who are required to 
decide questions of fact have no power to require fact to be laid before 
them” in that they cannot require a person who knows a vital fact to be 
called as a witness. But his answer to this is that “the line must be drawn 
somewhere.” The stultfying futilitles of the law of evidence are remarked on 
more than once, but Mr. Du Cann says it is “an immensely false Impression ” 
to suppose that lawyers are responsible for the state of the law. Who, 
pray, except lawyers are responsible for the rules of evidence? In describing 
the technique of cross-examination the author seems positively to approve of 
its unfairness, for at p. 108 he says (and he is quite right according to the 
conventions of the profession—which are in startling contrast with ordinary 
standards of decency) that the cross-examiner, if he is unlikely to get an 
answer favourable to his client, “must never give the witness an opportunity 
to elaborate on the evidence he has already given so as to bolster up and 
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support what he has already said.” The awkwardness of his position is 
revealed by the fact that at p. 98 he rebukes Sir Patrick Hastings for not 
doing this very thing. 

It is right to add that Mr. Du Cann fully realises thet the conduct of 
the Bench and Bar in the past, and no distant past elther, has left a lot 
to be desired and that, although in our own generation there has been an 
improvement, there is still room for a good deal more. “The tragedy of 
the English courts is that, even today, the right to cross-examine is too often 
abused.” It is an abuse which regularly shocks foreign observers. More 
seriously, it is this and other imperfections of the system which give currency 
to the idea that however guilty you are or however disreputable your side 
of a case may be you can always get out of your difficulty if you are 


the legal profession fulfil its proper duty to society. What I like b 
this book is its last sentence. “The verdict on the lawyer will only be a 
favourable one if he epsfres that the profession is composed of those capable 
of providing the service which the public have a right to expect.” One thing 
the public have a right to expect is that the lawyer will refrain from being 
Clever at other people’s expense. 

C. P. Harvey. 


DELINQUENCY, CRIME AND DirrERENTIAL Association. By Donaup 
R. Cressey, Professor of Sociology, University of California. 
[The Hague: Martinus Nijhoff. 1964. vii and 167 pp- 


18 guilders. | 


Tue theory of “diferential association” was first developed by the late 
Professor Edwin H. Sutherland some twenty-five years ago as a generalisation 
concerning the causes of criminal behaviour wide enough to cover, and make 
sense of, all the known facts about individual delinquent conduct and varletions 
in crime rates. Since then it is sald to have achieved a remarkable degree of 
consensus among American sociologists and criminologists, although there 1s 
evidently also a certain amount of critical literature calling for adjustment 
or indeed denying its value. This debate has hitherto been confined almost 
exclusively to the American Universities and research centres, so that 
Professor Cressey does a most valuable job by acquainting readers on this aide 
of the Atlantic with the present state of what looks like one of the most 
noteworthy new hypotheses in the field of criminology. 

Professor Sutherland started from the proposition, which is now widely 
accepted everywhere, that there exists a criminal culture as real as lawful 
culture, and held that the former is much more prevalent than is usually 
believed. The theory which he developed can, at the risk of grave over- 
simplification, perhaps be summarised by saying that he thought criminal 
behaviour was learnt in interaction with other persons, principally within 
intimate personal groups, and went on to assert that criminality and non- 
criminality depend upon some ratio of contacts with criminal and anti-crimina) 
behaviour patterns. 

In how far this theory is scientifically provable, or indeed even testable, 
must for the time being remain an open question. Professor Creasey very care- 
fully sets out the various objections raised, especially what is perhaps the most 
serious of all, to which Glueck among others has drawn attention, namely, the 
impossibility of identifying, welghing and assessing in any individual case the 
balance of “favourable” and “unfavourable” experience. He goes so far as 
to suggest that, in order to make the differential association theory subject to 
empirical test, it might prove necessary to modify or even abandon that aspect 
of it which gives decisive quantitative tmportance to learned behaviour 
patterns. 
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Even then, the theory would retein its tmportance, since tt offers a definite 
alternative to the somewhat defeatist view (which seems, if anything, to be 
gaining ground in this country, at least among practitioners), thet criminal 
activity is caused by such an infinity of widely varying personal factors that 
no valid, general conclusion can be drawn with any assurance at all. Professor 
Sutherland’s hypothesis that criminal behaviour is learnt implies negatively 
that delinquency is not, or not primarily, a biological, psychological or climatic 
phenomenon. Even those who are not prepared to accept this without 
reservation will admit that it holds out a firm framework for the study of the 
multiple factors which were operative in the causation of individual criminality, 
and for the identification of the sort of situation likely to produce any 
particular crime. 

The suggestion that criminality is a consequence of an excess of intimate 
associations with criminal behaviour patterng certainly does cover, for instance, 
the interesting occurrence of limited, crime-free periods among persistent 
offenders which was recently investigated in this countsy. It is also, of course, 
of most immediate practical importance for any d&ciglon on the treatment 
of convicted offenders. Imprisonment, in particular, must come in for close 
scrutiny, not because prison is a place of almost exclusive association with 
other offenders (the evil influence of “bad companions” forms strictly 
speaking no part of Sutherland's theory, which is concerned with behaviour 
patterna, which may well prevail among persons who are not criminal), but 
because of the existence, established both by Sykes and Dr. and Mra. Morris, 
of a specific (and in terms of the free society almost entirely negative) prison 
sub-culture to which all inmates must, whether they like it or not, to some 
extent conform. Whether there is any prospect, within our present, large 
closed prisons, of making any serious inroad on this by correctional group 
therapy of the kind now in vogue in the United States, as outlined by 
Professor Cressey in one of his closing chapters, may be doubted; this smacks, 
to our mind, a little too much of the methods of Moral Rearmament. Once 
again one is led to the conclusion that a new type of far smaller detention 
home, where under the guidance of the warden some constructive community 
spirit can perhaps be created, may offer the only lasting way out for the 
future. It speaks for the value of Sutherland's differential association 
theory that it provokes rethinking on so many levels. 


H. A. Huor. 


ALL THe Mopren Cases on NraLrcence. Second edition. With 
First Supplement containing cases as reported down to April 1, 
1964, and unreported Court of Appeal cases down to Feb 
1, 1964. Ricaarp BinaHam, Q.c. [London: Sweet 
Maxwell Ltd. 1064. xxxvii and 495 and (index) 28 pp. 
£4 17s. 6d. net.] 


Tum second edition of this well-known practitioners’ handbook has been 
substantially revised and enlarged. The number of cases has risen from 1646 
to 1955, of which no fewer than 290 are unreported decisions of the Court of 
Appeal available only in the shorthand transcripts kept in the Bar Library. 
It is not the least valuable feature of this book that it provides such e ready 
key to these important cases. The book has been handsomely produced with a 
splendid index. Three successive entries in it read: cargo, under which there 
are a dozen subheadings; cashier throwing money; and cat’s eye reflector. 
As there may be some readers, particularly overseas, who are not yet entirely 
familiar with the work, a few words on tts rather complicated arrangement 
are destrable. The basic plan has been to take the four main criteria in any 
claim for negligence, (1) duty, (2) standard of care, (8) proof, and (4) 
defences, and apply these criteria to each claim as it arises. So there are 
categories entitled Dangerous Chattels, Dangerous Premises, Animals, end 
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Master and Servant. Within these categories the cases have been, subdivided 
again into the type of plaintiff concerned. Thus in the chapter on dangerous 
premises section five is broken down into cases where the plaintiff is a member 
of the public, a private visttor, a workman, a child or a trespasser. The 
cases themselves are arranged chronologically with the qualification that the 
Bar Library cases are put at the bottom to follow after those reported in the 
normal series of law reports. 

The arrangement shows considerable skill and care but one cannot help 
wondering whether it is not too complex. For example, is it really necessary 
for the headnotes to each section to be in no less than four different typefaces? 
Decisions of the House of Lords end Privy Council are in heavy type, those 
of the Court of Appeal in ordinary upper case, decisions at first instance in 
ordinary lower case and unreported cases in the Bar Library are in italics. 
It seems particularly unnecessary when the eye has only to travel down a few 
inches to see that the printed summaries of each case specifically record the 
court which decided it, Still, the utility of a book of this kind to the busy 
practising lawyer anxious to put his finger quickly on the precise point in any 
decided case which is as closely as possible mmilar to the one he is dealing with 
can hardly be doubted. It is clear that Mr. Bingham’s book will go through 
many editions. 

The reviewer, who is not a practitioner, may be permitted three reflections 
of a general kind. First, many of the unreported cases seem to be more 
interesting than the reported ones. For example, here is the whole summary 
of Blake v. Orow Oarrying Oo. Ltd. (1960): “Defendant lorry negligently 
mounted pavement in cornering—its weight crushed an electric box in the 
street—in turn this caused current to be at 490 volts instead of 240—in turn 
this gave plaintiff electrician electric burns when some hours later he was 
repairing a fuse in a house—Aeld, defendants were lable.” If this had been 
set as a moot cage the examiner would have been accused of exaggeration. 

Secondly, one cannot help wondering whether this is really how the practi- 
tioner sees the Jaw of negligence. Is this fragmented and incoherent mass of 
particular instances the best that the lawyer can do? If so, there is no doubt 
that the House of Lords and the textbook writers are wrong in stating 
emphatically that the law of negligence consists of a few general principles 
and that decisions on questions of fact lay down no rules of law. But it is to 
be feared that this is how the practitioner looks at the law. On the last 
occasion which the reviewer was in the Court of Appeal, counsel on each side 
were busy thumbing through their copies of Bingham. 

Thirdly, if the practitioner really does look at negligence in this way, 
then there is one more argument in support of those who say that the time 
has come to abolish this particular tort and replace it by a system of 
insurance. 

R. F. V. Hevsrow. 


A Haxnnsoox on Bangrorrcy Law anD Practice. Second edition. 
By Ivan Crucmer. [London: Oyez Publications. xxxix and 
266 pp. 50s. net.] 


Baxxrorror law is not an exctting subject. Obviously, every lawyer must 
know something about it but he is usually content to look up the law when 
occasion arises. This handbook, with its eminently practical approach, tts 
guide to preparing a bankruptcy petition, the selection of forms set out in an 
appendix, and an adequate index, is designed to meet this need. In this 
second edition, chapters have been added on the rights and duties of a 
trustee in bankruptcy, on bankruptcy offences, and on deeds of arrangement. 
Helpful advice is found throughout the book—it is not a mere exposition of 
the provisions of the Bankruptcy Act end Rules. 

Two things which will probably occur to any teacher of law in reading 
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this book is, first, that the technicality of the subject makes it rather an 
unsuitable subject for academic study and secondly, how static the subject is. 
It is really not surprising that bankruptcy was dropped some years ago from 
the Law Society's examination syllabus, that it does not feature in the Bar 
examinations and that only certain aspects of it find their way occasionally 
into a law degree paper on mercantile law. 

The static nature of the subject is indicated by the fact that only after 
fourteen years has it been thought necessary to produce a second edition of 
this work. Not here the spate of court decisions or amending legislation 
that one finds, say, in the field of hire-purchase. Nor is there any active call 
for reform—Law Reform NOW, by Lord Gardiner and Dr. Andrew Martin, 
and The Future of the Law, by Dr. D. C. M. Yardley, both recently published 
works with proposals for reform in many branches of law, have nothing to 
say on bankruptcy. The 1914 Act has stood the test of time and is now a 
quiet backwater in the law. Few people are concerned about the difficulty 
of interpreting some of the Act’s provisions nor about how dated the financial 
amounts spectfied In the Act now are. The debt on ch a creditor petitions 
must amount to at leest £50. The sum may well heve’seemed substantial in 
1914, but with the £ today worth only one-fifth of its 1914 value, does a 
debt of £50 justify a bankruptcy petition in 1965? Then again, one of the 
main exceptions to the rule that all property belonging to a bankrupt at the 
commencement of the bankruptcy ts divisible amongst his creditors consists 
of “tools of his trade and the necessary wearing apparel and bedding of 
himself, his wife and children to a total value inchisivs of tools and apparel 
and bedding, not exceeding £20 in the whole” (my italics). Comment 
is superfluous. 

Taken on its own terms as a practical guide, there is little one can find 
fault with in this book. In Chapter XI, however, concerning the property 
divisible amongst creditors, one wonders if the narrative is sufficient for a 
clear understanding of the statutory provisions quoted and the decisions cited. 
The reference to Re Dalton [1968] Ch. 886, is a case in point (p. 140). In 
the same chapter, discussing the reputed ownership clause, the author says 
that reputation of ownership may be excluded by proof of a trade custom: 
“The custom must be well established and well known to traders generally 
and not merely to traders in a particular market” (p. 157). The principle 
is adequately stated and a case reference follows, but it would all be much 
clearer if an example, such as furniture in the hotel trade, were given. An 
odd omission is that there is no reference to section 84 of the Bankruptcy 
Act, on the effect of bankruptcy on contracts of apprenticeship or articles. 


Gorpow Borr. 


Estate anD Girr Taxation: A Com tive Study. Edited by 
G. S. A. Wuxatcrorr with Specialist Contributors. . don: 
Sweet & Maxwell Ltd. British Tax Review Guide No. 8. ix 
and 158 pp. 85s. net.] 


“Tx principle, there are two ways of aggregating the estates of spouses: one 
is to aggregate at the first death (ga + gb + gma + gmb + ca + y) and give a 
subsequent exemption to B’s gifts or estate for that part of B’s estate which 
paid tax on A’s death (x+y); the other is to aggregate when B dies 
(ga + gb + gma + gmb + ea—x + gwb + eb)... .” 

‘What is this? Amother imperfect tranalation from the Hungarian original? 
No: it is the voice of our own Professor Wheatcroft, trying to make sense of 
the home-grown article. He contributes the last two chapters to this book— 
a comparison of Estate and Gift Taxes, and Proposals for a System of 
Estate and Gift Taxation (from which we have somewhat unfairly lifted the 
opening paragreph of this review). The first four (three of which have already 
appeared in British Taz Review) deal with Estate and Gift Taxation in 
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Australia, Canada, Great Britain and the U.S.A. respectively. They are 
straightforward accounts of these duties, useful alike to the lawyer unfamiliar 
with the particular system under discussion and the economist who wishes 
to obtain an outline picture of the relevant lew. 

The fourth chapter then summarises and compares the four systems; and 
what is remarkable is not thelr divergenctes, but the broad general agreement 
in outline. The United Kingdom has, of course, no gift tax as such; so the 
comparison here has to be limited to the other three systems. Once again, 
the overall outlines of each system are remarkably similar. Sin may be 
original; the principles of taxation appear depressingly familiar. 

This chapter closes with a discussion of the main methods of tax avoidance. 
Our lack of a gift tax encourages this method of avoidance; in the other 
three countries concerned a gift or bequest by will for charitable purposes 
escapes tax. Professor Wheatcroft drily notes that as a trust for charitable 
purposes may have private trustees who are well remunerated for their 
trouble, “this exemptiop enables a family to continue to control substantial 
assets indefinitely without risk of estate tax.” 

The final chapter contains general proposals by Professor Wheatcroft for 
a general system of estate and gift taxation, with a view to keeping avoidance 
of tax to a minimum. His primary assumption is that the afm of any such 
tax system is to apply a significant measure of progressive taxation to the 
wealth of an individual once in a lifetime, the occasion of death being selected 
because he then has no further use for it, and his heirs are, in effect, obtaining 
a windfall. His conclusions make gloomy reading, especially as he comes 
up with yet omother tax—a special tax on trust property (at five-yearly 
intervals) where it is not otherwise at risk as to tax! 

Professor Wheatcroft is alive to the drawbacks of his too perfect system; 
he accepts that we have “adopted penal rates of tax which are only acceptable 
because the tax can easily be avoided.” Consequently, if a water-tight system 
were adopted, the rates imposed by such a system would have to be fixed 
with this consideration in mind. Otherwise, as he sees it, there will be an 
increase in evasion and a strong incentive for the export of capital and 
taxpayers to havens abroad. 

This all eppears only too likely. However ingeniously constructed a 
system of taxation may be—and there is no doubt as to the ingenulty which 
Professor Wheatcroft shows—if it is to be honoured in the observance more 
than in the non-payment it must be felt to be Just by those upon whom it 
falls (as, basically, income tax is, whilst surtax is not). Otherwise there will 
be widespread evasions and, far worse, such evagions will carry no moral 
stigma either in the eyes of the evaders or of society at large. But would 
polttidians, eager for ever fresh projects upon which to squander public 
money, not accept the perfect system but reject the ltmitation on rates that 
must accompany it? It is to be feared. If we are stil to retain our 
reputation (such as it is) as taxpayers, it is devoutly to be hoped that 
Professor Wheatcroft’s horrific little exercise will be left to lie where it is! 


Rarmomp Watrtox. 


ADMIRALTY Practice. By Kenners C. McGurrm, B.L., P. A. 
Foorman and P. V. Gray. [London: Stevens & Sons Ltd. 
British Shipping Laws, Vol. 1. 1964. lrxviii and 746 and 
(index) 27 pp. £10 10s. net.] 


Ir is tempting to begin a note on this book with the cliché “indispensable to 
practitioners.” However, it is obvious that this would not be the truth, 
valuable as it obviously is to them, since for a quarter of a century when 
Roscoe's excellent Admiralty Jurisdiction and Practice began to get out of 
date, they have been managing well enough without an up-to-date textbook on 
the subject. The reason for this is not far to seek: the Admiralty section 
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of the legal profession is possibly more of a closed shop than any other, so 
that knowledge and know-how is handed down through a small number of 
solicitors’ offices, some of which, however, specialise in mercantile law generally, 
and an even smaller number of chambers in the Temple where the 
specialisation is even more marked. Even in these esoteric walks, this book 
will be of great service, but its essential value will appeal more to those 
practitioners, particularly those at the commercial bar and in commercial work 
in the city, who from time to thme find themselves involved in cases in the 
Admiralty Court. It will also undoubtedly be much in demand overseas 
since in many parts of the Commonwealth the English practice still holds the 
day. Again, in the marine Insurance market, and several of the peripheral 
professions depending on it, both here and overseas, tt will be most helpful 
to have an up-to-date volume on this subject. This latter group of readers 
will be particularly appreciative of Chaptey 88 which is devoted to a careful 
statement of the practice in Lloyd’s Salvage Arbitrations which is not dealt 
with in any other work. 

This book is entirely a practice book: even thé character of the action 
in rem and the maritime Hen, which gives that form of ‘ection its unique place 
in Admiralty and makes it the most distinctive feature of adjective maritime 
law, are discussed only in relation to the practical considerations involved in 
deciding such questions as in which division of the High Court to commence 
proceedings, and the choice of the type of action to take. It is significant that 
the famous case on maritime liens, the Bold Buccleugh (1852) 7 Moo.P.C.C. 267 
(Harmer v. Bell) is not once cited: contrast Wiliams and Bruce, whose 
treatise held the ficld until into the present century, the pages of- which are 
starred with references to this leading authority. Again, both that textbook 
and Roscoe's work, which displaced ft, contained a great deal of substantive 
maritime lew: indeed, I myself learned most of what I know of the subject 
from the pages of the latter work, and Wiliams and Bruce, a substantial 
book in the best Victorian tradition, contained a great deal of valuable 
historical material. Incidentally, it is good to learn from the Preface to the 
volume under review that “a full-scale history of the Admiralty Court is now 
in the course of preparation.” As to the substantive law, now that Messrs. 
Stevens have taken the important step of bringing all the classical texts on 
maritime law for the publication of which they are responsible into the new 
series of British Shipping Laws, under uniform general editorship which is 
enabling much overlapping to be eliminated, there is obviously a good case 
for omitting substantive law from this work. 

The authors of the present texthook obviously owe a great deal to the 
forerunners mentioned above, but this is an entirely new work It would 
be of little value to readers of this Review to attempt a detailed appraisal 
of the volume since the subject-matter is highly technical and specialised. 
The leader of the team who have produced it, Mr. McGuiiie, is not only 
Registrar of the Admiralty Court but has demonstrated his intimate and 
accurate knowledge of maritime law during his editorships of several of the 
leading textbooks. (See my reviews of Marsden’s Oolisions at Sea (1955) 18 
M.L.R. 89, and Kennedy’s Otil Salvage (1960) 28 M.L.R. 850.) He has 
enlisted the help of the Admiralty Marshal, Mr. Gray, and of Mr. Fugeman, a 
solicitor with an extensive knowledge of these matters. They have had advice 
from time to time from Hewson J. who is the General Editor of the series, and 
from Mr. Waldo Porges, a.c., one of the leaders of the Admiralty Bar. These 
names by themselves are a sufficient guarantee of the quality of the book. . 

There is, however, one chapter which requires special note: there is no 
subject in Admiralty Law which has given rise to more difficulty and conflict 
of decision than that of priorities in actions # rem, which is not dissimilar 
from, and is even more complicated than, priorities in equity. This subject is 
dealt with in a short concluding chapter in which the princtples are summarised 
in three pregnant pages. Priorities is a subject very much on the periphery of 
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the substantive law, but tt is obviously more conveniently handled here than 
anywhere else and it is much to be hoped that in the next editlon it will 
receive rather fuller treatment, and at a much eerlier point in the book. 

I will conclude by mentioning that this volume takes its place, fittingly, 
as Volume J in the British Shipping Law series with which it is congruent 
in format and layout. The volumes certainly enhance the prestige of our 
legal publishing services. s 


Toe Law AnD Practice or Sra TraxsrorT. By Carran L. F. H. 
STANTON, A.M.INST.T. [Glasgow: Brown, Son and Ferguson 
Ltd. 1964. xxxi and 856 pp. 68s. net.] 


Prorren on expensive paper and bound conveniently to lie open at any page 
this book appears to be meant as a vade meown for shipmasters. It should 
prove useful to them *Many important sections of the Merchant Shipping 
Acts and other statates and also regulations, for instance on customs 
procedure, and common forms are reprinted. Such problems as seamen’s 
contracts, charter parties, deviation and seaworthiness are illustrated by 
adequate abstracts of well chosen cases, though Riwversions Meat Oo. v. 
Lancashire Shipping Oo. is & notable absentee. These enliven the somewhat 
discursive style in which the book is written. 

The book is clearly not written for lawyers, but they, too, can find points of 
interest relating to practice and sea lore. For example we learn about the 
handling of advance notes, issued to seamen on engagement so that they can 
make interim arrangements for their dependants pending the payment of 
wages. To ensure that the men join their ship these notes are payable only 
after saflmg, but certain people apparently hold themselves out as purchasers 
of these notes before sailing, charging a commission for thus enabling the 
seaman to enjoy his last night ashore. These people are known as “note 
crackers.” 

O. C. Grs. 


Corrr on Roan Havrace Licensine. Revised by J. R. D. JENKS8, 
Solicitor, and ELrzaseTH Havers, Barrister-at-Law. [London : 
Liffe Books Ltd. 1964. 209 pp. 45s. net.] 


Tus is the second edition of a book published by Sweet & Maxwell in 
1958; since then there have been many legislative changes in this subject, 
including the important consolidating statute of 1960, and this book takes 
full account of the modern case law (reported for the most part in “ Traffic 
Cases,” now published by H.M.S.O.). There are only ninety-two pages of text 
written (says the publishers’ puff) in “non-legal language,” although the 
book does not seem to suffer thereby, and these are followed by prints of 
pieces of the statutes (not annotated) and the relevant regulations. 

We would imagine that the book will be of very considerable value to 
those hauliers (“for whom it is primarily intended”) who can afford to 
buy a book of this size at this price. It is indeed a practice book, and there 
is no discussion of such matters as to whether the licensing authority should 
be required to give reasons for his decisions, or even of the close relationship 
between the licensing authority for goods vehicles and the licensing authority 
Yor public service vehicles; indeed, there is no explanation of how the 
former authority is appointed, nor are the addresses of the officers for the 
several licensing authority regions given. 

The arrangement of the book leaves something to be desired. Thus, 
Chapter 7 is headed “case for the objectors”; it appears from the text 
that objections may be made to an application for a licence, discussed in 
Chapter 5 headed “particular types of Ucence.” No authority is given for 
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the three “ grounds of objection” (on p. 55), and the text seems to discuss 
only the first of these three grounds. The opinion thet earlier decisions of 
the Tribunal can be relied upon “within a very limited radius” (see p. 71) 
could be misunderstood in a book dealing with road transport! 

The book is equipped with a full table of cases, no table of statutes, and a 
brief alphabetical index. In spite of a table of abbreviations, we are not 
informed of the meaning of references X, Y and Z in the Table of Cases. 


J. F. Ganwen 


TrapE Untons: Some SOCIAL AND Leea Prosurems. By R. W. 
Rmrour. [London: Tavistock Publications. Tavistock Pam- 
phlet, No. 6. 1964. 54 pp. 5s. net.] 


. 

Tue author of this little book recently published a very scholarly and 
comprehensive study of The Right to Membership of a Trade Union (1968). 
It was the first thorough examination of the law membership of a 
trade union. In this survey of a wider field of trade union law for the 
benefit of the non-specialist reader, Dr. Rideout has made good use of 
his knowledge of European, Commonwealth and American labour law 
to establish an objective standard by which to Judge the shortcomings of 
trade union law in this country. His penetrating analysis of existing defects 
in the law and practice of trade unions is remarkebly free from any form of 
political or social bias. He has a sympathetic understanding of the historical 
reasons for the trade unionists’ dislike of lawyers and their courts. 

This Httle book does not attempt to cover every facet of trade union law 
in this country or elsewhere. Instead the author has very sensibly selected 
five topics which are of current importance, elther as representing recent 
“growth areas” in trade union law, or as being open to criticism for having 
failed to grow in response to the changed position and power of the modern 
trade union. The topics thus selected are the admission of members to a 
union and thelr expulsion from it, the election of officers, legal restrictlons 
on industrial action, and the special immunities from the general law which 
trade unions, and to a lesser extent their officials, enjoy. The fifth and final 
section is devoted to collective bargaining and legal machinery for its enforce- 
ment. The first section on admission to and expulsion from membership is 
extremely good. The author’s grasp of the intricacies of this subject clearly 
reflects his original work in this field His learning, however, is never 
allowed to inhibit his readable and lucid style. His ability to make even the 
most complex legal argument comprehensible to the non-specialist is parti- 
cularly in evidence in his critical analysis of Rookes v. Barnard and Stratford 
v. Lindley in the section on strikes and pickets. The House of Lords decision 
in the latter case came too late to be considered. 

The final section on collective bargaining is less satisfying and less 
enjoyable to read than the rest. This may be partly because so much detailed 
information about seven different systems of legal machinery in Europe and 
elsewhere, with the provisions of the Common Market and the I.L.O. added 
for good measure, has to be tersely described as a background to our own 
very tnadequate machinery. AIl this is compressed into less than ten pages. 
The question as to whether industrial relations in this country would be 
improved by more adequate legal machinery to enforce collective bargaining, 
and as to the form this machinery should take, is perhaps better answered 
by those expert in industrial relations rather than in industrial lew. 
Certainly Dr. Rideout gives the impression of being less at home here than 
elsewhere. His presentation of the social and economic issues, though 
scrupulously fair, lacks the immediacy and the conviction of his discussion of 
the more strictly legal problems of trade unions. 


A. J. Borz. 
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Trustee Acts (NoRTHERN Ingtann). A handbook on the Trustee 


Acts (N Ireland), 1958 and 1962 and the Trustee 
Investments Act, 1961. R. D. Carswell, M.A., J.D., of the 
Inn of Court of Northern d, Barrister-at-Law. [Belfast: 


Inn of Court of Northern Ireland and the Incorporated Law 
Society of Northern Ireland. 1964. xxviii and 216 pp. £8 net.] 


Tms book takes the form of a reprint of the Trustee Act (Northern Ireland), 
1958 and the Trustee (Amendment) Act (Northern Ireland), 1962, accompanied 
by a commentary on the statutory provisions. Before 1959 the Trustee Act, 
1898, formed the basis of the legislation relating to trustees In Northern 
Ireland and the 1958 Act is designed to bring the law more into Iine with that 
now applicable in England and Wales. The 1958 Act closely, follows the 
provisions of the Trustee Act, 1925, and many of the sections are identical. 
It also contains provisions corresponding with the Variation of Trusts Act, 
1958, The 1962 Act appijes the Trustee Investments Act to Northern Ireland. 

The rules of equity relating to trusts in Northern Ireland are generally 
the same as those in England and Wales and this book is intended to be used 
in conjunction with the established practitioners’ books as a specialist work on 
the Trustee Acts now operative in Northern Ireland. The book is published 
jointly by the Inn of Court of Northern Ireland and by the Incorporated Law 
Society of Northern Ireland and is designed to meet the needs of the busy 
practitioner. The principal qualties to be looked for in such a book are 
accuracy and clarity of comment, a plentiful reference to English and Irish 
case law and to the leading textbooks, and a comprehensive index and crose- 
referencing system. In general it can be said to fulfil these requirements 
adequately. The indexing and cross-referencing are satisfactory and numerous 
references are made throughout the text to the relevant cases end textbooks. 
There are, however, a number of accuracies in the commentary. For. 
example, the definition of trust for sale in the 1958 Act is not the same as that 
in the Law of Property Act, 1925, and the difficulties occasioned by the word 
“binding” have been completely avoided in spite of what is stated on page 
lés. Again, the comment to section 9 of the 1958 Act (identical with section 
9 of the Trustee Act, 1925) is seriously misleading, in that it falls to distingulah 
between the wholly unauthorised investment which does not become trust 
property unless all the beneficiaries elect to retain it (Wright v. Morgan 
[1926] A.C. 788) and the improper investment for which the trustees are 
merely Hable to make up any deficiency. But apart from this, the book is 
generally accurate. 

Generally the differences between the legislation of Northern Ireland and 
that of England and Wales are pointed out, but more prominence might some- 
times have been given to this, especially as English textbooks are referred to. 
Thus, for instance, no separate mention is made of the fact that in Northern 
Ireland the ultimate trust in e protective trust when there are no issue of the 
principal beneficiary includes the next-of-kin of the principal beneficiary in 
contrast to the English posttion. 

One advantage which comes from legislating some years after the English 
legislation is that defects which have been revealed by the English case law 
can be cured and the opportunity has been taken to make a number of minor 
amendments to the equivalent to the sections of the 1925 Act. Thus, trustees 
of a protective trust in Northern Ireland may apply any accumulations of 
income in the current year, a person may appoint himself an additional trustee 
and trustees may concur in a scheme for the acquisition of the securities of a 
company, or the control thereof, by another company, thus avoiding the dif- 
culties caused by Re Walker's Settlement [1985] Ch. 567. The criticism of Re 
Viokery [1981] 1 Ch. 572 has also been reflected In the 1988 Act and the 
equivalent of the proviso to section 28 (8) of the 1925 Act has been made 
applicable to the whole of the section, although it would seem doubtful how far 
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this would alter the actual decision in the cese, for tbe allegation against the 
trustee was not that he permitted the money to remain too long in the hands 
of the solicitor but that he was guilty of wilful default in continuing to 
employ him after hearing of his background. 

Dr. Carswell has not been content in his commentary merely to restate 
the provisions of the statute in other words but has put the provisions in thelr 
legal context. The commentary is generally clear and easy to follow but it 
does not avoid the difficulties of the Acts and of the case law and, although 
one may not agree with all his conclusions, there is no doubt that this book is 
@ useful addition to the literature on the law of trusts and it would be a pity 
if the circulation of the book were confined to Northern Irelend. 


J. A. D. GuLmaxwD. 


Tue AMERICAN LEGIsLaTIve Process; CONGRESS AND THE STATES. 
By Worum J. Kerse and Morris S. Ocur. [Englewood 
Cliffs, New Jersey: Prentice-Hall Inc. 064. 498 pp. 64s.] 

Ir may be too early yet to start celebrating the demise of the parliamentary 

form of government in the British sector of Europe. Nonetheless one cannot 

help wondering how much longer it will be before there is overt acknowledg- 
ment in the United Kingdom that the fundamental principles of parliamentary 
government have long since ceased to be applied in practice and that a more 
effective replacement ought now to be found. Who now living can remember 
when a government was last voted out of office other than in a tme of world 
crisis? ‘Who can forget that recently a member of the executive government 
of this country had to resign after being defeated.in his second attempt to 
gain the seat in the legislature which the parliamentary constitution requires 
him to have? The electorate of Leyton was given a candidate it did not want 
and the government, unlike its American counterpart, was unable to have the 
colleague tt had selected’ Mass a and indifference towards a constitu- 
tonal structure which is not felt the individual citizen to afford him much 
opportunity to make any effective personal impact on the political process, or 
much protection against abuses of govermmental power against him, promote 
demands for inadequate and inappropriate expedients such as an Ombudsman. 

At this juncture it is perhaps salutary to reconsider the American way of 

governmental life. 

Certainly this book is frequently highly critical of the workings of the 
American legislative process at both the state and federal levels (one of its 
subsidiary virtues is to examine both levels simultaneously), but many of the 
defects which it analyses are defects which one might well be glad to wrestle 
with in Britain if only one could acquire them. Broadly, the criticisms 
amount to saying that Congress and the state legislatures are over-sensitive 
and over-responsive to local constituency interests and demands, and have too 
many opportunities to block the path of-the executive in getting its own way. 
The reverse defects of the British system, stemming from the stranglehold 
that rigid party discipline has placed on the effective practical operation of the 
principles of parliamentary government, are well known. Consequently it is 
somewhat dismaying to find that the conclusion of the authors as to where 
reform of thelr own system is necessary, is to “bring down the barriers that 
now prevent e national (or state) majority from securing effective, continuing 
power in the assembly.” Fortunately, they also conclude,.in relation to the 
question “could coherent and effective party machinery be introduced in 
Congress without subjecting the political system to the consequences critica 
forecast? . . . The answer, if unsatisfactory, is that there is no answer.” 
Meantime, it remains true that “The stark fact about American legislatures is 
that total power is seldom, if ever, concentrated in any quarter... . In a word, 
numerous centers of power in and out of the legislature negotiate for the right 
to have a say on public policy.” 

This, then, is a useful book. It contains nothing that is fundamentally new, 
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although, of course, its documentation is entirely up to date. Its interest for 
the British reader is as much in the genre of academic study to which it 
belongs as in its specific content. It represents an approach to the study of 
government which is distinctively American but still, with some honourable 
exceptions, rather un-British—the willingness to test, by empirical investi- 
gation, the extent to which any and all of our constitution and political 
concepts operate in practice, or whether they are now mere articles of 
dogmatic faith, part of what tbe authors call the “conventional wisdom” of 
constitutional law or political science. Thus, for example, studies are quoted 
which cast doubts on the validity in practice of the so-called “rural-urban 
conflict” alleged to exist in the typical state legislature. Or again, analysis 
is made of whether the alleged virtues of a bicameral legislature do in practice 
outweigh the alleged defects of unicamerallam. This is an issue which is 
rather neglected nowadays, but which may have relevance in the political 
development of the European Communities. These are but two, minor and less 
arresting, of the myriad topics examined in this comprehensive review of the 
legislative process, its, nfechanica and principles, from policy formulation to 
statutory promulgation, the whole revealing the cardinal and commanding 
role played by the legislative representatives of the people in a non-parlia- 
mentary system. It starts from first principles, and without any extensive 
assumptions of prior knowledge of Americana, so that few difficulties of 
comprehension are presented to the British reader. 

The work throughout draws heavily on the vast pool of studies in depth 
of all aspects of their legislative processes, for the accumulation of which we 
must envy the larger academic resources of the Americans. These are cited 
with almost painful honesty, and in sufficient profusion and detal to make the 
book of value as a source of reference. The authors do not purport to have 
produced a final standard work of authority; the tactt premiss of thelr work is 
clearly that this is an exercise to be repeated many times if we are to be sure 
that our institutional concepts are dynamic rather than deadening. 

In the department of physical complaints, it ought perhaps to be observed 
that, considering the size and number of pages it contains, the book is not very 
strongly bound; the review copy (admittedly received by mall) broke apart 
before the reading of it was completed. 

Vıcror S. MacK nomor. 


TANGANYIKA: The Development of its Laws and Constitution. By 
J. S. R. Cong, a.c., and W. N. DENISON, B.C.L., LL.B. 
don: Stevens & Sons Ltd. British Commonwealth series, 
ol. 12. 1964. xi and 814 and (bibliography, tables of cases 

and index) 25 pp. 70s. net.] 


Tue authors of Volume 12 in the British Commonwealth series were formerly 
officers in the service of the Government of Tanganyika. Mr. Cole was 
Attorney-General and Minister of Legal Affairs; Mr. Denison was a parlla- 
mentary draftsman. In one sense they were exceptionally well qualified to 
write such a book. In another sense they were perhaps not so well qualified 
as detached observers might have been. At times the reader Is left with 
the tmnreasion thet tha alarenenn nf thoir involvement iu Uiu wuise vf evenly 
has induced them to take refuge in curtained reticence when the story becomes 
really interesting. For instance, one would like to be told exactly why the 
Tanganyika Government rejected the idea of a constitutional bill of rights 
when independence was about to be achieved. Again, what (if anything) was 
said about the possibility of Tanganyika’s becoming a republic in the negotia- 
Hons preceding independence; and what were the forces which moved the 
Government to came down in favour of a republic only a few weeks after 
Independence Day? 

Answers to these and other pertinent questions are not to bes found in 
this book. Nor is any serious attempt made to subject Tanganyike’s recent 


744 THE MODERN LAW REVIEW Vou. 28 


constitutional and political development to critical appraisal. The authors 
state explicitly in the preface that they have “been at pains to avoid encroach- 
ing on the preserves of experts in other than legal fields and consequently 
the body of the work will be found to consist in the main of an impersonal 
résumé of the laws appearing to be relevant to the main thesis, unencumbered 
by any inferences, explanations or prognostications not strictly necessary to 
explain the matter in hand. If this has resulted in giving to the book a 
more pedestrian content than might have been otherwise possible, or than 
they themselves might have wished, it has been deliberately done.” Occasion- 
ally they deviate from the pedestrian path, as when they comment on the 
controversial on to place the Director of Public Prosecutions under 
presidential 3 (at pp. 158-154) and on the remarkable Minimum 
Sentences Act, 19 3, which provides for the mandatory infliction of corporal 
punishment, in twoinstalments, on convicted thieves (at pp. 811-814). On 
the whole, however, ticy keep well within their narrow self-imposed bounds. 
The history and content of the Constitution are expounded succinctly and 
(apart from a very strange footnote about allegiance) at p. 18) clearly; useful 
information is supplied on parliamentary procedure and privileges; the texts 
of the Constitution and the East African Common Services Organisation 
Agreement are set out in Appendices. The most significant fact mentioned 
in the chapter on the courts and the legal profession is that early in 1968 
only four Africans were on the roll of advocates; tt would be interesting 
to know the ethnic composttion of the Judiciary and magistracy. There follow 
chapters on the sources of law, evidence and procedure, and the various 
branches of substantive law. Only seven pages are devoted to the law of 
contract and torts. The codified criminal law is more fully developed and 
receives ampler treatment. The sparseness of the bibliography shows how 
ltte has been written about the laws of Tanganyika and how useful the 
present book will be as a general work of reference. 

Political and social factors in Tanganyika have recently exerted a powerful 
infiuence over both public law and private law. Westminster's export model 
was superseded In 1962; in 1964 there came the sudden union with Zansbar, 
and the United Republic of Tanzania was born; in 1965 a new Interim 
Constitution, with a formally institutionalised single-party system (comprising, 
somewhat mysteriously, two distinct parties) was introduced. The effort to 
build a unified nation under strong executive leadership has made a strong 
fmpect on industrial and agricultural law; the trade unions and co-operatives 
have been brought under effective government control, and a Minister may 
render any strike {Illegal and may vary an arbitration award. The system of 
land tenure is being modified by the conversion of all freehold land into leese- 
hold. Customary law is being consolidated on a territorial basis, and the local 
customary courts are being given the status of courts of general jurisdiction. 
The old and the new are to be blended; unity is to be forged out of diversity; 
yet the facts of social Hfe may prove to be stubborn opponents of the modern- 
ising reformer, and recent political events have demonstrated that the appear- 
ance of a monolith may disguise a volatile instability. Indeed, tt would be 
almost impossible to write a really dull book about the new Tanganyika; 
and despite their prefatory protestations, the authors have fortunately not 
succeeded in bringing off this feat. 

S. A. oa Sherr. 


Tar Rervsiic of Inpa: The Development of its Laws and Consti, 
tution. Second edition. By Aan GLEDHILL. [London: 
Stevens & Sons Ltd. British Commonwealth series, Vol. 6. 
1964. xi and 872 and (bibliography, tables of cases and 
statutes and index) 27 pp. £8 10s. net.] 

Tur appearance of the second edition of this book, Volume 6 in the British 

Commonwealth series, is welcome and timely. The first edition, published 
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in 1951, was largely written before the Indian Republic was inaugurated. 

years India hes emerged as an important force 
in world affairs, her new constitution has gone through a period of trial 
and many changes have been made to her laws. For all these reasons 
the time is fit for an appraisal of the trends of Indian constitutional and 
legal development. The death of Mr. Nehru whilst this edition was in the 
press makes it all the more timely as a review of what will surely be 
regarded as a critical period in Indien history. 

In the first part of the book Professor Gledhill gives a fascinating 
account of the working of the constitution. This inital period of the 
operation of the constitution has been remarkable for the amount of 
constitutional amendment. No less than sixteen statutes specifically 
designed to amend the constitution have been passed plus a spate of 
ordinary legislation of constitutional significance. Some of this legislation, 
such as that which effected the reorganisation of the states, was inevitable 
after the transition ftpm dependence to independence had been fully 
accomplished. Other amendments, in the sphere of fundamental rights for 
example, have been necessary to fill gaps in the constitutional structure. In 
addition an important body of case law has arisen concerned with such nice 
problems as reconciling a Muslim butcher’s constitutional right to follow his 
avocation with the protection which the constitution extends to cows, regarded 
as sacred by Hindus. 

Fourteen years’ experience has shown, as Professor Gledhill points ont, 
that the Indian constitution is not one which is merely admirable on paper 
nor, despite continuous Congress rule, is tt a facade behind which the ruling 
party pursues its own destiny. It is a constitution which the organs of govern- 
ment strive to follow and which Indian cttizens seem to regard with reverence. 
This is particularly fllustrated by the attitude towards the constitution’s 
Directive Princtples. The Directive Principles lay down a number of 
objectives for the guidance of the executive and legislature. These Principles 
are additional to the Fundamental Rights and unlike them are not enforceable 
by the courts. But despite the absence of a sanction respect for the consti- 
tation has been such that the Directive Principles have been scrupulously 
observed. 7 

The second part of the book gives an outline of the present state of Indian 
law. This hes posed the author with difficult problems of compression and 
omission. However, volumes in this series are not intended to be exhaustive 
treatises but to give a general picture. This Professor Gledhill does 
admirably. As far as much of the general law of India is concerned the 
legacy of the British Raj remains. Under the constitution, laws in force at 
the Inauguration of the Republic remain in force, unless repealed or amended, 
in so far as they are not inconsistent with the constitution itself. Thus, for 
example, Macaulay’s Penal Code, Stephen’s Evidence Act, the work of Whitley 
Stokes and that of successive Indian Law Commissions remain the law. But 
the Indian legislatures have not been idle and have amply lived up to thelr 
reputation for industry. Among many interesting developments may be 
mentioned the revision and codification of Indian Company Lew, the placing 
of life insurance under the control of the Central Government and the reform 
of the law releting to the legal profession which granted, inter aka, complete 
autonomy to the Bar. This part of the book is particularly interesting when 
ene recalls the relationship between Indian law and the laws of other Asian 
and African countries, whose codes have been based on Indian models. 

In conclusion, this book can be wholeheartedly recommended as an attrac- 
tively written, up-to-date account of the constitution and laws of India. 
Anyone in search of general information or embarking on a study of some 
detailed aspect of Indian law will find it invaluable. 


J. W. Briar. 
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Basic DEMOCRACIES. ArzaL Manuoop, Advocate of the Pakistan 
High Court. [Lahore: All Pakistan Legal Decisions. 1964. 
545 pp. Rs. 25.] 


Tris is a print, with heavy annotations, of the Basic Democracies Order, 
1959, made by the President of Pakistan during the interregnum between the 
annulment of the 1956 Constitution of Pakistan and the coming into force of 
the Constitution of the Islamic Republic in 1962; at that time the President 
had unrestricted law-making powers, and therefore (in spite of its title) this 
Order has the status in Pakistan of a statute. The Order is really the 
equivalent of our own Local Government Act, 1988, providing a system of 
local government for the whole country, and entitling a Commissioner (who is 
primarily a revenue officer) to constitute local councils in certain circumstances. 
The analogy with this country can be taken some way, as many of tho 
procedural rules, the provisions for audit and the conduct of elections and 
other details, have very distinct similarities with ouy own Chairmen of local 
councils, however, are to have wide personel powers end can delegate these 
to officials (seo art. 88 (2)). 

Mr. Mahmood has provided an ample commentary on the Order article 
by article, and has included after each article & print of such rules and 
regulations as may have been made under it; it would have been easier to 
follow his text if he had relegated these rules and regulations to an Appendix. 

As nearly all the learned author's references are (quite properly) to 
Pakistan or Indian authorities, we have not been able to check their compre- 
henalveness, but it is clear that a greal deal of learning has gone into this 
work. It is therefore a pity thet it is not better equipped with indices; there 
is no table of cases, the table of abbreviations is incomplete, and the index is 
inadequate for a practitioner’s work of this kind. The volume we saw was 
headed “West Pakistan Edition,” so presumably there is a seperate edition 
for East Pakistan. 

i J. F. Ganwm. 


\ 

Isuamic JURISPRUDENCE IN THE Mopeewn Worup. (A Reflection 
upon Comparative Study of the Law.) By Anwar AnWED 
Qapzt. [Bombay: N. M. Tripathi Private Ltd. Stocked and 
distributed in the United Kingdom by Sweet and Maxwell Ltd. 
1968. x and 866 pp. £1 16s. net.] 


“Tum need and reason for attempting to maintain a common core of agree- 
ment among the varied legal systems of the modern world and the profits 
from the judicial and legislative experiences of other nations compel a 
modern jurist to study from the system of Jurisprudence other than his own” 
(p. 11). This passage exemplifies the main purpose—as well as the stylistic 
deficiencies—of this book. In the past European and American comparative 
lawyers have usually been content to examine and compare exclustvely within 
the common law and civil lew worlds. But just as comparative law is nowa- 
days gaining recognition—at last—as an important branch of legal science, 
so it must itself develop wider interests in recognition of the fect that the 
nations beyond the common law-civil law antithesis possess both political 
significance -and intrinsically interesting legal institutions of their own. The 
contemporary comparative lawyer in the West can gain much from stud: 

say, Hindu law or African customary law or (if material on it be available 
Communist Chinese law. But of all these “Afro-Asian” legal systems 
Islamic law is probably the most profitable to study and compare, both 
because of its wide geographical distribution (from Sarajevo and Casablanca 
to Brune!) and because of tts extreme difference of approach from Western 
systems. “To the Westerner, law is a system of command enforced by the 
sanction of the state. This concept is wholly alien to the Islamic theory of 
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law .. . it was considered as an immutable divine inspiration” (p. 20). 
This book is an attempt to present Islamic law in a form likely to be of 


reading of this book a much more arduous task than it need have been. 
Thus the following is only part of a single sentence “. . . as the act of 
pledging is purely voluntary, it must therefore be effectively completed as a 
legacy which is completed by the testator dying without having receded from 
his bequest, so seisin is essential in the case of a pledge, for the act of the 


notes—from Pears Oyolopoedta (sio: p. 1) to the American Journal of Oom- 
paraiice Law (p. 3M). He is by no means content with generalities, but 
explains the detailled workings of each rule, often with references to cases. 
The work is immensely Islamic in tone. The name of the Prophet is followed 
in the text by the pious exhortation (“Be peace upon him”) (p. 82) and 
there is a world of significance in the insertion of the word “even” into the 


willing to make the necessary allowances for the English in which it is 
written. 
C. DOuiviee Farrar. 


InpusTaiaL Law anD Rewations IN Cryton. By W. P. N. Dz 
Sava, B.A.(Hons.), Advocate of the Supreme Court of Ceylon; 
Additional District Judge, Kurunegala, [Colombo: K. V. G. 
De Silva & Sons. 1964. 218 pp. £1 10s. net.] 


Tus author of this little book was formerly President of Ceylon’s first Labour 
Tribunal. He is thus peculiarly fitted to write a work of this kind in which 
are explained the development and present content of the law of Ceylon 
relating to employment. After a short historical chapter, there is a chapter 
which gives an outline of Ceylon’s industrial relations, and considers the 
different kinds of industrial employment that occur in Ceylon, and the way 
labour laws have developed before and since 1900. Under the heading of 
“The Employer-Employee Relationship,” a fashion of referring to the subject 
which the present reviewer favours as being more modern than the antique 
terminology still used by some English writers, the author discusses what 
may be called the general law of master and servant, is, the different classes 
of employers and employees (including what he terms “the sweated labour 
clits” which consists of Indian labour and village labour), the contract of 
employment, and, in copious detail, the lew of wrongful dismissal, which, 
judging by the length of the discussion, and the remarks of the author on 
page 58, would seem to be a most important practical part of industrial law 
in Ceylon. One interesting polnt emerges in this discussion. Although Ceylon 
ls a country the common law of which is Roman-Dutch law, there appears to 
be no essential difference between the English common law of master and 
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servant and the Roman-Dutch law of locatio operarwm. Succeeding chapters 
consider the Industrial Disputes Act (which is printed in full in Appendix C), 
mihtmum wage legislation, the employment of women, young persons and 
children, and social security and welfare. Much of the contents of these 
_ chapters recall to mind the provisions of English statutes on similar subjects. 
But there are differences, as one would expect, for example, the employees’ 
provident fund, the Diseases Among Labourers Ordinance, and the free 
feeding of sick employees, children of employees and female labourers giving 
birth to children. 

For the comparative lawyer, therefore, particularly the comparative 
industrial lawyer, this will be a useful and informative book. So little is 
known in this country about the law of Ceylon that a work of this kind is 
welcome. It is far from being an clegantly produced book: thè paper and 
printing -do not attract admiration. But, it appears to have been produced 
carefully, despite the reference to Herman J. in relation to the decision in 
Bryrne (sto) v., Keaematograph Renters’ Conary aa It might also be 
pointed out that v. is the usually accepted ab tjon in writing down the 
names of cases, and not vs. which the learned author has used throughout. 
One problem the autbor might like to solve for this reviewer, if for no one 
else, that is, the meaning of the expression “batta” which is found in the 
Third Schedule to the Industrial Disputes Regulations, 1958. Does this word 
mean, ag the context suggests it might, the same as “ battels”? : 

i í G. H. L Famy. 


Toe Mewors oF James Hardy Vaux. Edited by Norn McLACHLAN. 
[London: Heinemann. 1964. lxxxii and 815 pp. 8 plates. 
458. net.] 


The Memoirs of the First Thirty-Two Years of the Life of James Hardy 
Vous, a Swindler and Piokpocket; now Transported, for the ssoond Tims, and 
for Life, to New South Wales. Written by kimself, first appeared in London 
in 1819. They were reprinted several times within the next ten years or 80 
and obviously found many avid readers at a time when tales of sensation 
and crime were almost as popular and prolific as they are now. i 

As an adventure story of a quickwitted rogue the book makes vivid, at 
times engrossing, reeding, but this is not the only, nor even the main, Justi- 
fication for this handsome reprint! Moét of the comparable histories and 
adventures published in the eighteenth and the early nineteenth century have, 
upon closer investigation, turned out elther pure fiction or largely made up 
of boasts and lies. Vaur's is a different case. Considerable research both 
here and in Australia has enabled Mr. Noel McLachlan, the new editor, to 
establish the essential authenticity of the work; “the Memoirs,” he writes, 
“are a true story in thelr broad outline and are generally reliable as to 
events, names and dates.” Seen in this Nght they present an almost unique 
social document, a picture- of the life of a petty criminal in the London of 
Colquhoun’s time, one of thousands and not particularly successful at that, 
but unique ii being highly articulate. Vaux was, in the end, transported no 
less than three times; he passed through at least half a dozen English prisons 
in his time and spent some months at the appalling hulk. His account of 
what he saw and experienced there (followed by the “Vocabulary of the 
` Flash Language” which he added as an appendix) is rendered still more 
useful to the modern reader by the editor's scholarly introduction and notes. 


H. A. Hasoormaon. 


